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ANTITRUST DETERMINATION 2018-0003
A. Authority
This determination is made pursuant to California Supreme Court Administrative Order 2017-09-20
(“State Bar Antitrust Policy”), which mandates that the State Bar Office of General Counsel provide a
determination on issues submitted to it for resolution of potential antitrust concerns.
B. Issues Presented
On May 11, 2018, the State Bar received a letter entitled “Mother’s Day Antitrust Complaint - Santa
Clara County” from Susan Bassi (“Requestor”). Requestor’s submission is attached hereto as Appendix
1. Requestor raises her concerns about the conduct of attorneys and judges in Santa Clara County, and
appears to assert in this context alleges that the State Bar is in violation of antitrust laws.1
Requestor alleges that the State Bar’s policies, procedures, and training of its employees regarding the
investigation and prosecution of attorney misconduct, and the conduct of specific State Bar employees
violates the antitrust laws; however, Requestor does not identify which specific policies or procedures
allegedly violate antitrust laws, except the purported “policy and practice of the State Bar for
disciplining attorneys without consideration for Marsy’s Law2 and other victims’ rights . . ..”
Requestor’s allegations about the conduct of specific State Bar employees are similarly vague, stating
only that individuals “engaged in conduct” without describing the alleged acts. Requestor’s allegations
of “conduct” by State Bar employees relate to two areas of responsibility for State Bar employees:
attorney discipline, and responses to requests under the California Public Records Act. 3
C. Analysis
1. State Bar Actions Must Potentially Impact Commerce to Raise Antitrust Concerns.
In order to raise antitrust concerns, the actions or policies at issue must have some impact on the market
for legal services. “If the action or proposed action does not affect competition or has only a de minimis
impact, the antitrust laws are not implicated. Courts have held that individualized decisions on
admissions or discipline do not impact overall competition in the market to sufficiently raise antitrust
concerns.” (State Bar Antitrust Policy, p. 4.) An action may raise antitrust concerns when, for example,
1

Requestor named State Bar General Counsel Vanessa Holton and State Bar Assistant General Counsel Suzanne Grandt,
State Bar Assistant General Counsel, among the State Bar employees she accused of antitrust violations. Neither Ms. Holton
nor Ms. Grandt had any role in the consideration of the response to Requestor or drafting of this Antitrust Determination.
2
(Victims' Bill of Rights Act of 2008 (Proposition 9) [amending Cal. Const., art. I, § 28].)
3
(Gov. Code, § 6250 et seq.)
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that action raises prices, reduces output, diminishes quality, limited choices, or creates, maintains, or
enhances market power.
Requestor’s allegations of antitrust violations stemming from the State Bar’s responses to requests under
the California Public Records Act fail to raise antitrust concerns because there is no discernable impact
to the market for legal services. Requestor claims that a State Bar attorney attempted to use harassment
and threats in order to intimidate Requestor to force her to sign an untrue affidavit. Even if Requestor’s
allegations were true (which issue is beyond the scope of this Antitrust Determination), there is no
plausible connection between such actions and competition in the market for legal services.
Similarly, to the extent Requestor alleges antitrust violations arising out of the actions taken by State Bar
employees in specific discipline matters, such allegations fail to raise antitrust concerns because these
would be based on individualized decisions which do not impact competition in the legal services
market.4
Finally, Requestor’s generic references to the State Bar’s “training,” “policies,” “practices,” and
“procedures” do not include any allegations that the State Bar’s actions impact competition in the
market for legal services. In any event, as discussed below, the Stat Bar’s attorney discipline functions
fall under the state action doctrine, and therefore are not prohibited by antitrust laws.
2. Attorney Discipline Is State Action Immune From Antitrust Prohibitions.
The U.S. Supreme Court has held that the antitrust laws do not apply to state legislative enactments,
regardless of anti-competitive intent or effect. (See, e.g., Parker v. Brown (1943) 317 U.S. 341, 350-51
[“We find nothing in the language of the Sherman Act or in its history which suggests that its purpose
was to restrain a state or its officers or agents from activities directed by its legislature.”]; Hoover v.
Ronwin (1984) 466 U.S. 558, 568-69 [“When the conduct is that of the sovereign itself . . . the danger of
unauthorized restraint of trade does not arise. Where the conduct is that of the state legislature or
supreme court, we do not need to address the issues of clear articulation and active supervision.”].) This
immunity is known as the state action doctrine.
The State Bar is mandated by statute to investigate and recommend to the Supreme Court discipline of
attorneys.5 The State Bar’s role in the attorney discipline process is merely precatory; the Supreme
Court retains its inherent authority to regulate the practice of law and attorney discipline can only be
4

(See, e.g., California Attorney General Opinion No. 15-402 at 9 [“suspending the license of an individual license-holder for
violating the standards of the profession is a reasonable restraint and has virtually no effect on a large market, and therefore
would not violate antitrust laws.” (citing Okansen v. Page Memorial Hospital (4th Cir. 1999) 945 F.2d 696)].) Courts have
continued to affirm this principle after the North Carolina Dental decision. (See, e.g., Petri v. Va. Bd. of Med. (E.D. Va. Dec.
1, 2014) 2014 U.S. Dist. LEXIS 166228 at 7-8, aff’d, 2016 U.S. App. LEXIS 8931 [Virginia Medical Board’s discipline of
an individual chiropractor did not impact overall competition]; Robb v. Conn. Bd. of Veterinary Med. (D. Conn. 2016) 157 F.
Supp. 3d 130 [dismissing veterinarian’s Sherman Act section 1 antitrust claim against the Connecticut Board of Veterinary
Medicine].)
5

(Bus & Prof. Code, § 6078 [“After a hearing for any of the causes set forth in the laws of the State of California warranting
disbarment, suspension, or other discipline, the board has the power to recommend to the Supreme Court the disbarment or
suspension from practice of members or to discipline them by reproval, public or private, without such recommendation.”].)
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effectuated by order of the Court.6 The California Supreme Court has held explicitly that the discipline
of California attorneys by the Court, acting on recommendation of the State Bar, is exempt from
antitrust laws. (Lebbos v. The State Bar of California (1991) 53 Cal. 3d 37, 47 [“Our enforcement of
disciplinary rules by suspending or disbarring an attorney is state action and, as such, is immune from
Sherman Antitrust Act liability.”].)
D. Conclusion
Based on the foregoing analysis, there is no antitrust violation related to the State Bar’s response to a
request made pursuant to the California Public Records Act, or related to the State Bar’s investigation
and prosecution of attorney misconduct. To the extent Requestor makes allegations regarding
individualized conduct by State Bar employees, such actions do not impact the market for legal services,
and therefore do not raise antitrust concerns. To the extent Requestor raises generalized issues regarding
the investigation and prosecution of attorney misconduct, the State Bar’s attorney discipline system falls
within the immunity of the state action doctrine.
E. Reviewability
The State Bar Office of General Counsel’s determinations on reports of potential antitrust violations
may be reviewed de novo by the California Supreme Court. Requestor is hereby advised of the right to
request review by filing a petition with the Court, pursuant to rule 9.13, subsection (d) through (f),
California Rules of Court, within 60 days of the date of this determination.

6

(In re Rose (2000) 22 Cal. 4th 430, 436 [93 Cal. Rptr. 2d 298, 302, 993 P.2d 956, 960] [“The State Bar Court exercises no
judicial power, but rather makes recommendations to [the Supreme Court], which then undertakes an independent
determination of the law and the facts, exercises its inherent jurisdiction over attorney discipline, and enters the first and only
disciplinary order.”]; Brotsky v. State Bar of Cal. (1962) 57 Cal. 2d 287, 301 [19 Cal. Rptr. 153, 160, 368 P.2d 697, 704]
[holding “in matters of discipline and disbarment, the State Bar is but an arm of [the Supreme Court], and that this court
retains its power to control any such disciplinary proceeding at any step.”]; Bus & Prof. Code, § 6100 [“For any of the causes
provided in this article, arising after an attorney’s admission to practice, he or she may be disbarred or suspended by the
Supreme Court. Nothing in this article limits the inherent power of the Supreme Court to discipline, including to summarily
disbar, any attorney.”]; State Bar of California Rules of Procedure, rule 5.120 [“Unless the Court orders otherwise, the State
Bar court’s final recommendation to suspend or disbar a member and the accompanying record will be sent to the Supreme
Court after all applicable cost certificates have been filed, or an additional 30 days has expired, whichever is earlier.”].)

Rule 9.13. Review of State Bar Court decisions
(a)

Review of recommendation of disbarment or suspension

A petition to the Supreme Court by a member to review a decision of the State Bar Court
recommending his or her disbarment or suspension from practice must be filed within 60 days after a
certified copy of the decision complained of is filed with the Clerk of the Supreme Court. The State
Bar may serve and file an answer to the petition within 15 days of service of the petition. Within 5
days after service of the answer, the petitioner may serve and file a reply. If review is ordered by the
Supreme Court, the State Bar must serve and file a supplemental brief within 45 days after the ord er
is filed. Within 15 days of service of the supplemental brief, the petitioner may serve and file a reply
brief.
(Subd (a) amended effective January 1, 2007; previously relettered and amended effective October 1, 1973;
previously amended effective July 1, 1968, and December 1, 1990.)
(b)

Review of State Bar recommendation to set aside stay of suspension or modify probation

A petition to the Supreme Court by a member to review a recommendation of the State Bar Court that
a stay of an order of suspension be set aside or that the duration or conditions of probation be
modified on account of a violation of probation must be filed within 15 days after a certified copy of
the recommendation complained of is filed with the Clerk of the Supreme Court. Within 15 da ys after
service of the petition, the State Bar may serve and file an answer. Within 5 days after service of the
answer, the petitioner may serve and file a reply.
(Subd (b) amended effective January 1, 2007; adopted effective October 1, 1973; previously amended effective
December 1, 1990.)
(c)

Review of interim decisions

A petition to the Supreme Court by a member to review a decision of' the State Bar Court regarding interim
suspension, the exercise of powers delegated by rule 9.10(b)-(e), or another interlocutory matter must be
filed within 15 days after written notice of the adverse decision of the State Bar Court is mailed by the
State Bar to the petitioner and to his or her counsel of record, if any, at their respective addresses under
section 6002.1. Within 15 days after service of the petition, the State Bar may serve and file an answer.
Within 5 days after service of the answer, the petitioner may serve and file a reply.
(Subd (c) amended effective .January 1, 2007; adopted effective December 1, 1990.)
(d)

Review of other decisions

A petition to the Supreme Court to review any other decision of the State Bar Court or action of the Board
of Governors of the State Bar, or of any board or committee appointed by it and authorized to make a
determination under the provisions of the State Bar Act, or of the chief executive officer of the State Bar or
the designee of the chief executive officer authorized to make a determination under article 10 of the State
Bar Act or these rules of court, must be filed within 60 days after written notice of the action complained of
is mailed to the petitioner and to his or her counsel of record, if any, at their respective addresses under
section 6002.1. Within 15 days after service of the petition, the State Bar may ser ve and file an answer and
brief. Within 5 days after service of the answer and brief, the petitioner may serve and file a reply. If
review is ordered by the Supreme Court, the State Bar, within 45 days after filing of the order, may serve
and file a supplemental brief. Within 15 days after service of the supplemental brief, the petitioner may file
a reply brief,
(Subd (d) amended effective January 1, 2007, previously amended effective July 1, 1968, May 1,
1986, and April 2, 1987; previously relettered and amended effective October 1, 1973, and December
1, 1990.)

(e)

Contents of petition

(1)
A petition to the Supreme Court filed under (a) and (b) of this rule must be verified, must
specify the grounds relied upon, must show that review within the State Bar Co urt has been exhausted,
must address why review is appropriate under one or more of the grounds specified in rule 9.16, and must
have attached a copy of the State Bar Court decision from which relief is sought.
(2)
When review is sought under (c) and (d) of this rule, the petition must also be accompanied
by a record adequate to permit review of the ruling, including:
(A)
Legible copies of all documents and exhibits submitted to the State Bar Court
supporting and opposing petitioner's position;
(B)
Legible copies of all other documents submitted to the State Bar Court that are
necessary for a complete understanding of the case and the ruling; and
(C)
A transcript of the proceedings in the State Bar Court leading to the decision or, if a
transcript is unavailable, a declaration by counsel explaining why a transcript is unavailable and fairly
summarizing the proceedings, including arguments by counsel and the basis of the State Bar Court's
decision, if stated; or a declaration by counsel stating that the transcript has been ordered, the date it was
ordered, and the date it is expected to be filed, which must be a date before any action is requested from the
Supreme Court other than issuance of a stay supported by other parts of the record.
(3)
A petitioner who requests an immediate stay must explain in the petition the reasons for the
urgency and set forth all relevant time constraints.
(4)
If a petitioner does not submit the required record, the court may summarily deny the stay
request, the petition, or both.
(Subd (e) amended effective January 1, 2007; previously repealed and adopted by the Supreme
Court effective December 1, 1990, and February 1, 1991; previously repealed and adopted effective
March 15, 1991.)
(f)

Service

All petitions, briefs, reply briefs, and other pleadings filed by a petitioner under this rule must be
accompanied by proof of service of three copies on the General Counsel of the State Bar at the San
Francisco office of the State Bar, and of one copy on the Clerk of the State Bar Court at the Los Angeles
office of the State Bar Court. The State Bar must serve the member at his or her address under Business and
Professions Code section 6002.1, and his or her counsel of record, if any.
(Subd (f) amended effective January 1, 2007; adopt ed by the Supreme Court effective December 1,
1990; previously amended by the Supreme Court effective February 1, 1991; previously amended
effective March 15, 1991.)
Rule 9.13 amended and renumbered effective January 1, 2007; adopted as rule 59 by the Supr eme
Court effective April 20, 1943, and by the Judicial Council effective July 1, 1943; previously
amended and renumbered as rule 952 effective October 1, 1973; previously amended effective July
1, 1976, May 1, 1986, April 2, 1987, December 1, 1990, February 1, 1991, and March 15, 1991.
The address to file your petition with the California Supreme Court is:
CALIFORNIA SUPREME COURT
CLERK’S OFFICE
350 McALLISTER STREET
SAN FRANCISCO, CA 94102

