














Report to the Supreme Court of the State of California 
Final Report on the 2017 California Bar Exam Standard Setting Study 

September 12, 2017 

I. Executive Summary 

By letter of February 28, 2017, the Supreme Court of California (Court) called for the State Bar 
of California (Bar) to undertake a “thorough and expedited study” of the pass rate on the 
California State Bar Exam (CBX). The Court directed the Bar to ensure that the study includes: 

“(1) identification and exploration of all issues affecting California bar pass rates; (2) a 
meaningful analysis of the current pass rate and information sufficient to determine 
whether protection of potential clients and the public is served by maintaining the 
current cut score; and (3) participation of experts and stakeholders in the process, 
including psychometricians, law student representatives and law school faculty or 
deans.”1 

To accomplish this, the Bar organized the work into four interconnected studies – a Standard 
Setting Study, Content Validation Study, and two studies focused on student performance on 
the bar exam – and contracted with nationally recognized experts in the fields of professional 
certification, testing, and psychometric evaluation. For the Standard Setting Study, Chad 
Buckendahl, Ph.D., conducted the research with additional consultants contracted to observe 
and review his work. Those reviewers included Mary Pitoniak, Ph.D., a nationally recognized 
expert in standard setting, and Tracy Montez, Ph.D., Chief of Programs and Policy Review at the 
California Department of Consumer Affairs, which includes the Office of Professional 
Examination Services. 

In addition to the external consultation provided by these subject-matter experts, the Standard 
Setting Study was conducted with extensive stakeholder engagement including: bi-weekly 
conference calls with deans of California’s law schools (ABA and California accredited and non-
accredited); and bi-weekly conference calls with a working group comprised of representatives 
of the Admissions and Education (A&E) Committee of the Bar’s Board of Trustees, the 
Committee of Bar Examiners (CBE) and Supreme Court staff. 

Dr. Buckendahl’s report, Conducting a Standard Setting Study for the California Bar Exam 
(Standard Setting Study) was submitted to the A&E Committee and the CBE on July 31, 2017.2 
That report was accompanied by a staff report recommending the release of the Standard 

1 Attached as Appendix A. 
2 Attached as Appendix B. 
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Setting Study for public comment along with two cut score options: maintaining the current bar 
exam cut score of 1440,3 or reducing the cut score to 1414 on an interim basis to be used 
exclusively for the July 2017 administration of the CBX. The A&E Committee and the CBE 
accepted the staff report and released the Standard Setting Study and cut score options for 
public comment immediately following the meeting. 

During August the Bar solicited additional input from stakeholders, holding two full-day 
sessions – one day each in northern and southern California – to receive public comments, and 
distributing an online survey to California licensed attorneys, both active and inactive, and 
applicants for admission. In response to these calls for public input, the Bar received: 

• Over 5,000 public comments on the Standard Setting Study;
• Over 34,000 survey responses from licensed attorneys in California, approximately 15

percent of the population of active and inactive attorneys to whom the survey was
distributed; and

• Over 4,000 survey responses from applicants who took the July 2017 bar exam,
approximately 45 percent of the applicants to whom the survey was distributed.

A report on these comments was presented at a meeting of the Law School Council, an advisory 
body to the CBE, on August 30, and again, at a joint meeting of the A&E Committee and CBE on 
August 31. In addition to the option of lowering the cut score to 1414, a third option of 1390 
was presented in the staff report for consideration at the August 30 and 31 meetings. After 
reviewing and discussing the report, the Law School Council voted to recommend that the 
Supreme Court consider adoption of an interim CBX cut score within the range of 1350 to 1390; 
the CBE voted to recommend maintaining the pass line at 1440 until the completion of two 
additional planned studies (the Content Validation Study and the Law School Bar Exam 
Performance Study). 

On September 6, the State Bar Board of Trustees (Board) took up the recommendations from 
the Law School Council, CBE, and Bar staff. Members of the Board heard additional public 
comment during the meeting – including additional comment from members of the CBE and 
the Law School Council – and discussed the issues surrounding the CBX cut score in detail. By a 
margin of six to five4, the Board voted to forward three options to the Court: maintain the 
status quo of a 1440 cut score; reduce the cut score to 1414 on an interim basis; or, reduce the 
cut score to 1390 on an interim basis. 

3 Unless otherwise noted, this report will refer to total scaled scores when discussing the cut score. Throughout the 
report the terms “cut score” and “pass line” are used interchangeably. 
4 The resolutions and roll call vote details for both the August 31 CBE meeting and September 6 Board meetings 
are attached as Appendix C. 
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These extraordinary process and inclusion measures have been undertaken to ensure that the 
evaluation of the bar exam cut score is analytically rigorous, inclusive, and transparent. This 
report provides: background on the history and evolution of the CBX; a summary of the 
experiences of other states in evaluating and changing their bar exam cut scores; an overview 
of the Standard Setting Study; detailed analysis of public comments and survey results 
regarding options for changing the cut score; simulations of the impact of different cut scores 
on pass rates as applied to 2008 and 2016 CBX results; a discussion of the cut score’s impact on 
access to justice, diversity of the legal profession, and public protection; and a final section 
outlining the next steps that the Bar plans to take to address key issues related the cut score as 
well as areas of needed further study. 

This report concludes by providing the Court with three viable cut score options for 
consideration: 

1. No change to the current CBX cut score of 1440 (approximately 72 percent)5; or 
2. Adopt an interim cut score of 1414 (approximately 70.7 percent); or 
3. Adopt an interim cut score of 1390 (approximately 69.5 percent). 

 
 

II. A Brief History of the Bar Exam in California 

The legal profession in the United States is regulated by state governments leading to a broad 
diversity of rules and practice governing admission to individual state bars. In a majority of 
states only students who have studied at schools approved by the American Bar Association 
(ABA) may take the exam. Other states allow students who have earned degrees from state 
accredited, unaccredited, and correspondence courses to take the bar exam. In a small number 
of states it is still permissible to take the bar exam after “reading the law” – serving a form of 
apprenticeship under a judge or practicing attorney – a practice that developed in common law 
countries prior to the advent of law schools. 

In addition to setting the requirements for legal education of those who may take the bar exam, 
all states require that candidates meet minimum standards of character and fitness – known as 
a “moral character” determination in California – and almost all states require that applicants 
to the bar pass the Multistate Professional Responsibility Examination (MPRE), created and 
managed by the National Conference of Bar Examiners, a non-profit based in Wisconsin. What 
constitutes the MPRE varies from state to state; there is no uniform passing score. Thus, while 

5 Percentages represent the percentage of points out of a possible total of 2000 of the total scaled score. Because 
of scaling the exam, however, percentages from year to year may not be directly comparable which is why these 
are listed as “approximate.” 
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passing the bar exam is an essential prerequisite to becoming an attorney in the United States, 
it is not the only prerequisite. 

California is one of the least restrictive states in setting the legal education requirements for 
who may take the bar exam. In California students who attend ABA accredited, state 
accredited, or unaccredited law schools may sit for the CBX. Students who studied through 
correspondence courses may also take the exam. Foreign-educated law students who complete 
one year of law study at an ABA or California accredited law school may be found eligible to 
take the exam, and California is also one of only seven states that allows applicants to take the 
bar exam after reading the law. 6 

Historical Evolution of the California Bar Exam 

During the last century the CBX has undergone numerous changes. The number, type, and 
content of questions, have all changed. The grading process, amount of time allotted to 
applicants to answer questions, the weighting of different portions of the exam, and rules 
related to grading and reviewing exams that narrowly miss the pass line, have all also been 
modified. The one thing that has been relatively constant throughout this period, however, is 
the pass line which has remained at, or very close to, 70 percent. 

The first bar examinations in California were administered in 1920 by a Board of Bar Examiners 
composed of members appointed by the Supreme Court. The Board had been established in 
1919, eight years before the State Bar was created. When the State Bar came into existence in 
1927, the Committee of Bar Examiners was established to develop and implement the 
admission requirements.7 

From 1932 until 1972 the CBX consisted of about 20 essay questions and applicants needed an 
average score of 70 percent of the highest possible grade to pass.8 In 1972, the Multi-State Bar 
Exam (MBE) – a 200 item, multiple-choice test developed by the National Conference of Bar 
Examiners – was added to the CBX and given a weight of 30 percent of the total value of the 
exam with the essay portion of the exam at 70 percent. The pass line for the combined essay 
and MBE remained at 70 percent. 

6 In addition to California, Maine, New York, Vermont, Virginia, Washington, and West Virginia all allow people 
who have not attended law school to take the bar exam after serving this type of apprenticeship. New York 
requires at least one year of law school before taking the bar exam and the state of Maine requires applicants to 
complete two thirds of law school. See Comprehensive Guide to Bar Admission Requirements, 2017, published by 
the National Conference of Bar Examiners and American Bar Association Section of Legal Education and Admissions 
to the Bar. 
7 Report of California Survey Committee,” published by The State Bar of California, 1933. 
8 The historical development and evolution of the bar exam in California are not well documented. This section 
relies heavily on “History of General Bar Examination Structure and Pass/Fail Rules,” Stephen Klein, Ph.D., July 9, 
2011 
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Though it is not well documented, at some point prior to the adoption of the MBE, the number 
of essay questions was reduced from 20 to 12. The twelve essay questions were drawn from 
three sections of five questions each and applicants were required to answer four of the five 
questions in each section and allotted just over 52 minutes per question to complete their 
answers. 
 
In 1978 a number of additional changes were introduced to the CBX. The number of essay 
questions was reduced again, this time from 12 to nine, but applicants were required to answer 
all of the questions. The amount of time allotted to answering the questions was increased to 
allow a full hour per question. The weighting of the MBE and essay questions was also shifted 
so that the MBE counted for 40 percent of the total score and the essays counted for 60 
percent. In addition, during this period a number of modifications were made to the grading 
process, in part to save time on the grading,9 but also to provide a “second read” for exams that 
fell within the range of 67.3 percent to 70 percent. 
 
In 1981 a “bifurcation” rule was implemented which allowed applicants to repeat only one part 
of the exam if they failed overall but passed one portion. Applicants were able to bifurcate their 
results as late as the July, 1985 exam, but this practice was discontinued because it was found 
actually to decrease rather than increase passing rates.10 In 1984 the practice of sampling three 
essay exams was also discontinued because it was determined that the labor savings of reading 
only a sample of a small proportion of the total exams had a negligible impact on the cost of 
administering the exam. 
 
In 1983 a Performance Test section was added to the CBX. While this initially included a set of 
multiple-choice questions and scoring separate from both the MBE and essay portions of the 
exam, by 1985 the multiple-choice portion of the Performance Test was eliminated and by 1987 
the essay and Performance Test questions were combined into a single, written score. 
 
In February 1985, the CBE recommended that the essay and performance test portions of the 
CBX be scaled to the MBE. Scaling the written portions of the examination to the MBE was a 
procedure that was used by many other states and recommended by the National Conference 
of Bar Examiners. The goal of scaling, in part, is to ensure that the level of difficulty of the exam 
remains relatively constant from one administration to another11. 
 

9 Exams were graded initially by randomly selecting the responses from one essay test session – three questions – 
grading these and then evaluating the applicants score in conjunction with the applicant’s score on the MBE. If that 
score “was high enough to virtually assure they would pass if all their essay answers were read,” then the applicant 
was admitted to the bar without grading the remaining essays (Klein, 2011, p. 2). If, however, the randomly 
selected essays did not appear to guarantee a passing score, then all of the remaining questions were graded to 
determine if the applicant passed. 
10 Report on the impact of bifurcation of exam results attached as Appendix D. 
11 In scaling the written exam scores to the MBE, with the MBE as the anchor, the range of written scores are 
matched to those for the MBE on the basis of the spread of the score points (standard deviation). As a result of this 
scaling, written and MBE scores are placed on the same comparable scale. 
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The CBE’s psychometric consultant at the time, Stephen P. Klein, Ph.D., also prepared several 
reports and made multiple presentations on the subject of scaling the essay and performance 
test scores to the MBE, which included both pros and cons for adopting the new scaling 
method. 
 
The CBE adopted in principle scaling the essay and performance test portions to the MBE during 
its July 1985 meeting. However, because the scoring was changing, a new pass line had to be 
determined. The CBE took the scaling recommendation to the State Bar’s Board of Trustees and 
at its April 1986 meeting, the Board approved the request to begin scaling the examination, 
effective with the February 1987 administration of the CBX, and determined that “the passing 
score will be equivalent to the mean difficulty index before reappraisal from the last ten spring 
and fall bar examinations.” That score was established as a scaled total score of 1440 (72 
percent of the total possible points available, which would fluctuate from one administration of 
the exam to the next due to scaling). 
 
To be clear, the pass line of 1440 was not established through a standard setting study of the 
type described in this report. Rather, the pass line was set to maintain a relatively constant pass 
rate, consistent with historically observed pass rates. The minimum passing score has remained 
unchanged since that time.12 
 
 

III. Experiences of Other States in Evaluating the Bar Exam Pass Line 
 
To provide some context for the Court in evaluating options related to the CBX pass line, bar 
staff conducted a survey of other states. The survey was sent to representatives of the entity in 
other states responsible for administering the bar exam and each representative was asked 
when the last study was conducted of the bar exam in the state, whether the study resulted in 
recommendations to raise or lower the cut score, and whether the recommendations were 
ultimately implemented. Of the 31 states that responded to the survey, only 14 indicated that 
they had undertaken a study to evaluate their bar exam cut score since 1990. 

Of those states, five indicated that a recommendation was made to raise the cut score, two 
indicated that a recommendation was made to lower the cut score, and in two states a 
recommendation was made to maintain the current cut score. Five states indicated that an 
“other recommendation” was made: in a number of these cases the other recommendation 
related to adopting the MBE or using the Uniform Bar Exam (UBE). 

A number of states adopted new cut scores when they began to use the UBE, which is 
developed by the National Conference of Bar Examiners. Most of these states appear to have 
set the pass line at a point consistent with their pass line prior to adoption of the UBE. While a 

12 In an effort to streamline the narrative, this description of the process omits various details related to 
committees that participated in the process, procedural issues and minor modifications to recommendations.  
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few states have conducted studies to evaluate their cut scores over the years, only two 
indicated that they conducted studies based on the type of methodology employed for the 
Standard Setting Study recently completed in California. 
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Table 1. Summary of Other States’ Experiences Evaluating Bar Exam Cut Scores  

 

Table  1 lists all states plus the District of Columbia with corresponding pass lines; whether the 
jurisdiction uses the UBE and; additional information gleaned from the survey, if any. Table 1 

Current Cut Scores in Other Jurisdictions and Recent Changes

Jurisdiction
Current Cut Score 
(200-point scale)

Participating Uniform 
Bar Examination 

(UBE)?
Recent Changes Based on Survey and 

Other Sources

Alabama 130 Yes
Alaska 140 Yes
Arizona  136.5 Yes
Arkansas  135 No
California 144 No
Colorado 138 Yes
Connecticut 133 Yes
Delaware 145 No
District of Columbia 133 Yes
Florida 136 No Raised from 131 in 1999
Georgia  135 No
Hawaii 134 No
Idaho 136 Yes Lowered from 140 in 2015

Illinois 133 No

Raised from 132 in 2015, with further 
increases recommended for subsequent 

years not implemented
Indiana 132 No
Iowa  133 Yes
Kansas  133 Yes
Kentucky  132 No
Louisiana* No
Maine 138 Yes Lowered from 140 in 2000
Maryland  135.3 No
Massachusetts 135 Yes (2018)
Michigan  135 No

Minnesota 130 Yes
Recommendation for raising the cut score in 

late 1990's not implemented
Mississippi  132 No
Missouri  130 Yes
Montana 133 Yes
Nebraska 135 Yes
Nevada  138 No Lowered from 140 in 2017
New Hampshire 135 Yes
New Jersey  133 Yes
New Mexico 130 Yes

New York  133 Yes

Raised from 132 in 2005, with further 
increases recommended for subsequent 

years not implemented
North Carolina  140 Yes (2019)
North Dakota 130 Yes
Ohio  135 No
Oklahoma 132 No
Oregon  137 Yes Lowered from 142 in 2017
Pennsylvania 136 No
Rhode Island  138 No
South Carolina  133 Yes
South Dakota  135 No Raised from 130 in 2014
Tennessee 135 No
Texas  135 No
Utah 135 Yes Raised from 130 in 2004
Vermont  135 Yes
Virginia  140 No
Washington 135 Yes
West Virginia 135 Yes
Wisconsin  129 No
Wyoming 135 Yes

* The only state that does not use the Multistate Bar Exam (MBE) for multiple choice administered by the National Conference 
of Bar Examiners.
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shows that Florida conducted a study in the late 1990s using a methodology similar to the 
Standard Setting Study. As a result of this study, Florida raised its cut score from 131 to 136. 
New York reviewed its cut score in early 2000 using a similar methodology. The result of that 
study was a recommendation to raise the cut score by more than 6 points from 132 (or 33 
points on New York’s 1000-point scale). It was raised by one point to 133 in 2005. Two  
successive 1-point increases that were planned to bring the pass line to 135 never occurred due 
to fierce opposition from law schools and others. 

Several states recently lowered their pass lines, including Oregon from 142 to 137 and Nevada 
from 140 to 138 (both according to the common 200 point scale).13 These decisions appear to 
have been made by the respective Courts without using an established standard setting study 
methodology. 

 

IV. Recent Changes in the Pass Rate on the CBX and the California Response 
 
California’s pass line of 1440 is the second highest of all United States bar admission 
jurisdictions. While this pass line has remained unchanged since 1987, the pass rate on the CBX 
has risen and fallen over time: falling for a brief period in the early 2000s, then rising until it 
reached its peak in 2008, and declining steadily since then. Figure 1, below, shows the trend 
from 2000 to 2016 with the July 2016 CBX pass rate at 43 percent compared to the previous 
high of 62 percent in 2008. 
 
Figure 1. July Bar Examination Passage Rates, 2000 - 2016 

 

13 See Michael Tobin, “Oregon Supreme Court Lowers Bar Passage Standard,” Daily Emerald, August 22, 2017: 
https://www.dailyemerald.com/2017/08/22/oregon-supreme-court-lowers-bar-passage-standard/ 
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Critics of the CBX point out that California’s pass line is higher than that of every other state in 
the country except for Delaware. This high relative pass line may raise questions as to the 
validity of the current cut score and whether it is necessary for the purpose of protecting the 
public. Figure 2 shows the cut scores used by other states. 
 
Figure 2. Passing Bar Examination Score on 200-Point Scale, by State14 

  

Because the pass rate on the CBX has risen and fallen over time without any change in the pass 
line, the relatively high score required for passing the exam in California cannot explain the 
declining pass rate over the last eight years. Moreover, many other states have experienced a 
similar declining trend in pass rates in recent years. 
 
National efforts to explain these changes have focused on the precipitous drop in law school 
enrollment. Ms. Erica Moeser, past President of the National Conference of Bar Examiners, 
asserts that the decline in the job prospects of newly licensed attorneys led to a decline in the 
number of law school applicants which, in turn, led schools to admit students with weaker 
academic credentials.15  As Figure 3 illustrates, changes in law school enrollment and 
corresponding admissions rates provides some support for this hypothesis. 
 

14 The cut scores in states that allow applicants to sit for the Bar exam after “reading the law” range from a low of 
133 in New York to a high of 144 in California. 
15 “Ask the Professor: Who’s to blame for the falling Bar Exam pass rate?” Above the Law, October 15, 2015.   

 California has the second 
highest cut score in the 
nation. The pass line in a 
plurality of states is 135. 
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Figure 3. National Changes in ABA Law School Enrollments and Bar Admission Rates 

 

A 2016 proposed ABA policy exacerbated concerns regarding the decline in bar exam pass 
rates. In  March 2016 the ABA’s Council of the Section of Legal Education and Admissions to the 
Bar proposed amending Standard 316 to require 75 percent of each graduation cohort of a law 
school’s students to pass a bar examination within two years of graduation for the law school to 
maintain its accreditation. While the proposed standard has not yet been approved by the ABA 
House of Delegates, the likelihood of its adoption is an important contextual factor for 
consideration by the Court as it evaluates options for modification of the CBX pass line. 
 
Responding to the Declining Pass Rate 
 
In California, the combination of declining law school enrollment, the looming ABA 
accreditation requirement, and a steady downward trend in exam pass rates came to a head 
after the release of the July 2016 CBX results. In the winter of 2016, the CBE determined that a 
thorough analysis of the issue was needed. At its December 2016 meeting the CBE took a 
preliminary step toward this goal by authorizing a study of the causes of the declining pass rate. 
The CBE contracted with Roger Bolus, Ph.D., an independent psychometrician who has been 
responsible for assessing the validity of each administration of the CBX for the last four years, 
to evaluate factors that affect the pass rate using existing State Bar data. 
 
Adding to the momentum for evaluating these issues, in early February 2017, California law 
school deans wrote to the California Supreme Court urging the Court to lower the cut score on 
the CBX.16 Later in February, the California Assembly Committee on the Judiciary held a hearing 
on declining exam pass rates and shortly thereafter sent a letter to the California Supreme 
Court urging the Court to adopt a lower pass line.17  

16 Attached as Appendix E. 
17 Attached as Appendix F. 
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In its letter to the Bar, dated February 28 and quoted in the Executive Summary of this report, 
the Chief Justice of the California Supreme Court directed the State Bar to report back to the 
Court “once the investigation and all studies are concluded.”18 The report “must include a 
detailed summary of the investigation and findings, as well as recommendation for changes, if 
any, to the bar exam and/or grading, and a timeline for implementation. The State Bar’s report 
and recommendations should be submitted to the court as soon as practicable and in no event 
later than December 1, 2017.” 
 
In March 2017, Dr. Bolus presented the findings of his study at a meeting of the CBE.19 The 
study looked at the relationship between pass rates and the attributes of students at different 
law schools. Using aggregate data, the study found that, all other things being held equal, 
roughly 20% of the change in July CBX scores and 17% of the change in bar passage rates could 
be attributed to the change in the mix of test takers between 2008 and 2016. The “mix” of test 
takers refers to various known applicant characteristics – race, gender, type of school, and first-
time vs. repeat exam taker status – that are predictive of an applicant’s likelihood of passing. 
The lack of individual, student-level data, however, limited the ability of the study to provide a 
full explanation of the various factors that might have contributed to the decline in the pass 
rate during that period. 
  
Subsequently, the Committee authorized and the Board approved during its March 2017 
meeting the completion of three additional, interrelated, studies regarding the CBX: 
 

• A Standard Setting Study. Standard setting studies involve a formal process in which a 
panel of subject matter experts (SMEs), facilitated by a psychometrician in a workshop 
setting, evaluate the performance of exam takers and determine a pass line that is 
aligned with the expected level of knowledge, abilities, and skills of those exam takers. 

 
• A Content Validation Study. Also relying on a panel of SMEs, content validity studies 

assess the alignment of examination content, in terms of breadth and depth, in relation 
to the expected level of knowledge, abilities, and skills of exam takers.  

 
• A Law School Bar Exam Performance Study (Performance Study). As a supplement to Dr. 

Bolus’ study, this study aims to collect detailed, student-level data to more thoroughly 
evaluate any possible correlations that might exist between changes in student 
credentials and changes in CBX pass rates.  

 
To manage these three studies and ensure appropriate oversight and communication with key 
stakeholders, the Bar formed a Working Group on Bar Exam Studies (Working Group) 
comprised of one representative from the California Supreme Court, two representatives from 

18 Attached as Appendix A. 
19 Attached as Appendix G. 
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the Board of Trustees and two from the CBE. The Working Group is tasked with providing 
guidance and making administrative decisions related to the studies. 
 
A different working group, composed of five deans, State Bar staff, and Dr. Bolus, was also 
formed to provide guidance on the Performance Study. In addition, regular updates regarding 
the progress of all studies underway that have been prepared for the Supreme Court are 
circulated to interested parties, including law school deans, the CBE, the Board of Trustees, and 
others. State Bar staff has also held bi-weekly conference calls since March, open to all 
California law school deans, to discuss progress on all three studies. 
  
Although the three studies were launched concurrently, the Standard Setting Study was 
accelerated, such that should any options for modification of the cut score submitted to  the 
Board of Trustees could be reviewed and approved by the Supreme Court in time to apply to 
the scoring of the July 2017 CBX.20 
 
At a joint meeting of the A&E Committee and the CBE on July 31, 2017, Bar staff delivered the 
Standard Setting Study. Staff recommended, and the A&E Committee approved, circulating the 
study for public comment along with staff recommendations that two cut score options be 
considered: 1440 (status quo) and 1414.  
 
Following the period of public comment, staff added an additional option – a cut score of 1390 
– and presented that option along with a summary of  public comments and survey results to 
the Law School Council and a joint meeting of the A&E Committee and the CBE. On August 30, 
2017, the Law School Council voted to recommend that the Supreme Court consider adoption 
of an interim CBX cut score within the range of 1350 to 1390, and that if a lower interim cut 
score is approved by the Supreme Court, the score remain in place for no less than three years. 
 
The following day, August 31, 2017, after consideration of the staff report, comments received, 
and the recommendation from the Law School Council, the CBE voted to recommend 
maintaining the pass line at 1440 until two pending reports on the CBX – the Content Validation 
and Performance Studies – are completed and can also be considered in connection with 
making a recommendation relative to what the cut score should be. 
 
Standard Setting Study and Recommendation of New Cut Score 
 
The primary research activity for the Standard Setting Study was a two and one-half day 
workshop21. The workshop involved a panel of 20 practicing attorneys selected to provide 

20 The Content Validation Study is expected to be completed in time to deliver to the Court by December 1, 2017. 
The expected completion date of the Law School Bar Exam Performance Study is less certain because this study 
depends entirely on law schools providing the Bar with data on student: an issue that is currently under legal 
review and also the subject of state legislation. The earliest that the Law School Bar Exam Performance Study could 
be completed would be in the spring of 2018 
21 Detailed information regarding the Standard Setting Study methodology and implementation can be found at: 
http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000019900.pdf. 
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subject matter expertise from a diverse body in terms of both demographics and practice types. 
During the workshop the panelists collectively evaluated 2,400 written essays and performance 
tests from the July 2016 CBX. 
 
In preparation for the Standard Setting Study State Bar staff discussed options for a definition 
of minimum competence with law school deans at the April 6, 2017, meeting of the Law School 
Assembly. The initial resulting draft was further refined pursuant to additional feedback 
received from the Working Group and law school deans. During orientation and training on the 
first day of the workshop, the panelists discussed the concept of minimum competence that 
would serve as the basis for evaluating the performance levels of the essays. Standard setting 
panelists further modified the definition and established a baseline definition of minimum 
competence – also known as a Performance Level Descriptor (PLD).22 
 
It is important to note that this initial work was necessary because the State Bar did not already 
have a PLD that could be used for the standard setting exercise: a PLD was not used when 1440 
was established as the pass line in 1987. Unlike detailed grading rubrics which are used, as the 
name implies, for grading specific exam papers, a PLD is used specifically in the context of a 
standard setting study. According to the Analytic Judgment Method used for the study, 
panelists are expected to render judgment on the performance of the exam papers holistically 
across scoring elements or subject matters. Thus, in the way that the PLD is used in the study 
and in the results that it is expected to generate – deriving a threshold cut score – the PLD is 
quite different from grading guidelines and rubrics used for grading exams. 
 
In an effort to collect information from other jurisdictions that might inform this work, it was 
determined that California is not unique in lacking a PLD. In a survey sent to other jurisdictions, 
2 out of 23 states that responded indicated that they had defined “minimum competence” for 
bar admission. Washington, one of the states with positive response, referred to their 
“Essential Eligibility Requirements” for the practice of law, including good judgment, honesty, 
integrity, etc. The other state, Florida, referred to the Rules of the Supreme Court Relating to 
Admissions to the Bar: Technical Competence which states that “[a]ll applicants seeking 
admission to The Florida Bar must produce satisfactory evidence of technical competence by 
passing all parts of the Florida Bar Examination.“ Based on survey responses and the material 
provided regarding minimum competence, no other states appeared to have a PLD that would 
have been appropriate for use in California’s Standard Setting Study. 
 
Through the collective effort described above, the PLD was established as follows23: 
 

22 For further discussion of the process of developing the PLD, see the discussion beginning on page 28. 
23 At least one member of the Working Group believed that the introduction of qualifiers into the PLD such as “will 
likely provide incomplete responses that contain some errors of both fact and judgment” compromised the validity 
of the PLD by lowering the standard for “minimum competence.” 
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“A minimally competent applicant will be able to demonstrate the following at a level 
that shows meaningful knowledge, skill and legal reasoning ability, but will likely provide 
incomplete responses that contain some errors of both fact and judgment: 

  
1. Rudimentary knowledge of a range of legal rules and principles in a number of fields 

in which many practitioners come into contact. May need assistance to identify all 
elements or dimensions of these rules. 
 

2. Ability to distinguish relevant from irrelevant information when assessing a 
particular situation in light of a given legal rule, and identify what additional 
information would be helpful in making the assessment. 
 

3. Ability to explain the application of a legal rule or rules to a particular set of facts.  
An applicant may be minimally competent even if s/he may over or under-explain 
these applications, or miss some dimensions of the relationship between fact and 
law. 
 

4. Formulate and communicate basic legal conclusions and recommendations in light 
of the law and available facts.” 

 
For each question, in the first round of activity the 20 panelists used the guidelines derived 
from the discussion of the PLD to classify 600 papers that they read – 30 per panelist – into 
three performance levels: below competence, meeting competence, and exceeding 
competence.24 Following the initial classification, in a second round of activity, the panelists 
further refined the performance evaluation by selecting 80 papers – four per panelist – from 
the first two groups (below and above minimum competence). The subset of 80 papers for each 
question represented the combined total of each panelist’s selection of the two best of the 
non-competent papers and the two worst of the competent papers. These “borderline” cases 
provided the basis for calculating the pass line that meets the minimum competence definition.  
 
The analysis of borderline papers to establish a new recommended cut score involved three 
basic steps: 
 

1. Mean and median cut score calculations. Mean (average) and median (middle) scores of 
the papers were calculated. After assessing the difference between mean and median 
values, it was determined that the median value would more accurately represent the 
“central tendency” or average typical performance of the papers. 
 

24 With each panelist reading 30 responses for each of four questions, a total of 2,400 papers were evaluated (20 X 
30 X 4). The essays that panelists read were purposefully selected to present each panelist with papers that 
covered the full range of scores from the July, 2016 CBX. The scores, however, were not revealed to the panelists, 
and the papers were presented to the panelists in random order. 
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2. Convergence or confidence level of cut score calculations. Standard errors of the mean 
and median values were calculated to assess the degree of convergence of individual 
panelist’s classification results and cut scores. This also allows for the representation of 
the statistical confidence level of the estimated mean and median values derived from 
the study sample. 

 
3. Deriving a cut score for a total scaled score. From the initial cut scores calculated from 

written exam questions that were evaluated at the workshop, cut scores on the total, 
combined scale were derived through a process called “equipercentile linking.” 
Equipercentile linking involves comparing two sets of scores on a common scale of 
cumulative percentile (from 0 to 100) that reflects the distribution of written and total 
scaled scores. A specific score point for written questions, after being located on the 
common cumulative percentile curve, is translated to a total scaled score located on the 
same percentile distribution curve.  

 
Based on the above procedure the standard setting workshop arrived at a median cut score of 
1439 – effectively the same as the current pass line of 1440. Following a standard statistical 
procedure in evaluating the degree of convergence of the cut scores, “standard errors” of mean 
and median were calculated to estimate a range of cut scores to provide a measure of 
statistical confidence. The “error” refers to the difference between the mean or median value 
calculated from the sample of papers evaluated in the workshop as compared to the mean or 
median value of the population of all exam papers. Given that a census of all 2016 Bar exam 
papers was neither conducted nor feasible, the standard error represents the degree of 
confidence to which the observed scores could be compared or generalized to the entire 
population of 2016 papers. As a function of sample size and the convergence of the panelists 
cut score values, a larger sample size and greater convergence would lead to a smaller standard 
error.  
 
Because standard errors are calculated on both sides of the mean or median – in other words, 
the “true” value may be above or below the estimated value – the application of the standard 
error could result in a higher or a lower pass line.  On the increase side, a cut score of 1477 and 
1504 could be used, representing one and two standard errors, respectively, above the median 
of 1439. Conversely, on the decrease side, a cut score of 1414 and 1388, one and two standard 
errors, respectively, below the median could also be used to provide a full range of the possible 
cut scores.  
 
This range within two standard errors above and below the average value provides a 95 percent 
confidence interval. This means that while 1439 is the best estimate of the “true” cut score as 
derived from the panelists’ evaluation of the papers, one could select a value anywhere within 
the range from 1388 to 1504 and still have 95-percent confidence that the “true” cut score is 
within this range. Table 2 below shows the full range of the cut score calculations provided by 
Dr. Buckendahl in his technical report. 
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Table 2. Summary Results of Standard Setting Study 

 
 
 
Determining where within the range the cut score should fall implicates several key policy 
considerations. One of these relates to the concept of two types of classification errors in 
statistical inference: false positive and false negative errors. Selecting a cut score above the 
median (or setting a higher threshold in general) is likely to lead to more false negative errors, 
where an applicant fails when in fact the applicant’s “true” competence meets the minimum 
competence requirement. On the other hand, a false positive error (passing an applicant when 
in fact the applicant’s competence does not meet the requirement) is more likely to occur when 
a cut score is selected below the median (or setting a lower threshold in general).  
 
Another related policy consideration is the cost/benefit analysis of either type of error in 
relation to the potential tension between public protection and access to legal services. When 
the threshold for entry into the practice is established at a level that is too stringent, access to 
justice may be negatively impacted. Conversely, a lax standard may increase the risk of harm to 
the public caused by the action, or inaction, of unqualified attorneys.  
 
Current bar examination grading practices demonstrate how the cost/benefit calculation has 
played out in California. The “second read” component of the CBX grading procedure, where 
examination papers from the first read that fall within a band below the cut score are re-read, 
represents an implicit policy position of having greater tolerance for false positive errors. The 
“second read” process is designed to correct false negatives by re-evaluating borderline papers 
that may have been, incorrectly, assessed below the cut line. Those papers that fall within a 
band slightly above the cut score are not passed on for second read reflecting a policy 
preference that is more amenable to false positive errors.25 
 
In addition to error type and cost/benefit analysis, the fact that California has the second 
highest cut score in the nation is an important factor for the Court to consider. There is no 

25 It is interesting to note that the lower bound for second read is 1390. The statistical tests applied to the Standard 
Setting Study data found that this lower band – 1390 – is right around two standard errors below the median, 
1388.  

 

 Mean  Median 
 Written Score  Combined Score 

(pass rate) 
 Written Score  Combined Score 

(pass rate) 
-2 SEMean/Median 419 1414 (53%)  414 1388 (60%) 
-1 SEMean/Median 424 1436 (47%)  419 1414 (53%) 
Median score 
(SEMean/Median) 

428 (4.47) 1451 (43%)  425 (5.60) 1439 (45%) 

+1 SEMean/Median 432 1480 (36%)  431 1477 (37%) 
+2 SEMean/Median 437 1504 (31%)  436 1504 (31%) 
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empirical evidence available that indicates California lawyers are more competent than those in 
other states. And while there is some evidence that California attorneys who attended schools 
with lower average LSAT scores are more likely to be sanctioned by the Bar for misconduct, 
there is also no correlation between the cut score in different states and the rates at which 
attorneys are disciplined. (This topic is addressed in greater detail on pages 39 and 40.) 
 
To provide the Court with additional information on which to base its decision making process 
this report now summarizes the public comments received regarding the Standard Setting 
Study and cut score options circulated for comment. Following that, the report will provide an 
impact analysis and discuss additional policy implications related to the cut score. 
 
 

III. Survey Responses and Public Comments 

In an effort to cast a wide net in soliciting public comment on the Standard Setting Study, Bar 
staff sought public input through multiple different channels including surveys of attorneys and 
bar applicants, public hearings, and the receipt of public comments through a web-based 
comment process, by e-mail, and even through US mail.26  

Surveys of Attorneys and Applicants on the Cut Score  

An online survey was distributed to all licensed California attorneys, including both active and 
inactive members, to solicit their views about the proposed options for the cut score. The 
survey was open for nine days from August 10 through 18 during which time nearly thirty-five 
thousand (34,295) attorneys responded (a response rate of about 15 percent). A slightly 
modified version of the survey was also distributed to bar applicants who took the July 2017 
CBX. The applicant survey was open for eight days from August 11 through 18. Out of a total of 
more than nine thousand applicants (9,175), more than four thousand (4,188) responded (a 
significantly higher response rate than that of attorneys, at 46 percent). 

Key questions for both surveys included options on the bar exam cut score resulting from the 
July 31 meeting of CBE and the A&E Committee:  

• Keep the current cut score of 1440; 
• Lower the cut score to 1414; 
• Lower the cut score further below the recommended option of 1414; or  
• Other.  

26 Public comments and transcripts of the two days of public testimony have been compiled and posted online. 
Appendix H provides the links to these documents. 
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Respondents were also asked to rate the importance, on a 10-point scale, of various factors 
that might be relevant in consideration of setting an appropriate cut score. These factors 
included: 

• Increasing diversity of attorneys from different backgrounds; 
• Increasing access to legal services for underserved populations; 
• The fact that the cut score in California is the second highest in the nation; 
• Maintaining the integrity of the profession; 
• Protecting the public from potentially unqualified attorneys; 
• Declining bar exam pass rates in California; and 
• The burden of student loan debt for law school graduates unable to find gainful 

employment after failing the bar exam. 

While not an exhaustive listing of policy issues relevant to the bar exam cut score, closed-ended 
responses allow for statistical reliability in assessing the importance that respondents assign to 
different factors. The collection of additional information related to respondents’ backgrounds 
also provides context to better understand their views and the source of their concerns.  

As shown in Table 3, the views of licensed attorneys and applicants on the cut score are sharply 
divergent. About 80 percent of attorney respondents are opposed to lowering the cut score, 
whereas only 2 percent of bar applicants hold the same view. For those attorneys who favor 
lowering the cut score, approximately 12 percent support the option of lowering it to 1414, and 
four percent lowering it further, with the remaining five percent in favor of a variety of other 
options, including raising the cut score, implementing the Uniform Bar Exam, eliminating the 
bar exam entirely, undecided or no opinion. 

More than 90 percent of applicant respondents support lowering the cut score and over half 
(57 percent of all applicant respondents) favor lowering it below 1414.  

19 
 



Table 3. Survey of Attorneys and Bar Applicants on the Bar Exam Cut Score and the Relative 
Importance of Various Factors Related to the Cut Score 

 

Importance ratings vary significantly between attorney and applicant respondents who favor 
lowering the cut score. As shown in Table 3, public protection and integrity of the profession 
were the top factors for attorneys regardless of their position on the cut score. For applicant 
respondents, those who favor maintaining the current cut score rate public protection and 
integrity of the profession the highest also. But those applicants who support lowering the cut 
score rated these two factors the lowest. Instead, applicants who support lowering the cut 
score rated student loan debt and access as the most important factors, as well as the recent 
decline of bar passage rates.  

Additional findings from the surveys include the following: 

Attorney Employment Type: Attorney respondents employed in government, academia and 
nonprofit organizations are more likely to support lowering the current cut score. Other things 
being equal, those in solo practice are least likely to support lowering the cut score.  

Gender: Female respondents, both attorneys and applicants, are more likely to express support 
for lowering the cut score, with a larger gender difference among attorney versus applicant 
respondents. 

Race/Ethnicity: Among applicants, African Americans are more likely to support lowering the 
cut score (at a marginally statistically significant level) than other applicants. Other than that, 
there is no clear racial/ethnic distinction in applicant responses. When attorneys of color are 
compared to white attorneys as a whole, attorneys of color are more likely to favor the status 
quo. Broken into subgroups, the data shows a stark contrast between Asian and African 
American attorneys, with the former significantly more likely to support status quo whereas the 

Option
% of Total 
Response

Increasing 
Diversity

Increasing 
Access

High 
California 
Cut Score

Integrity of 
Profession

Protecting 
Public 

Interest
Declining 
Pass Rate

Student 
Loan

Attorney (N = 34,295)
Keep the current cut score 79.8 4.9 5.8 3.5 9.6 9.6 2.4 3.8
Lower it to 1414 11.6 7.5 8.0 6.8 8.2 8.1 6.4 7.0
Lower it further 4.2 7.7 8.3 7.7 7.1 6.9 7.7 7.9
Other 4.4 5.3 6.2 3.8 8.9 9.0 3.3 4.6

Total 100.0 5.3 6.2 4.1 9.3 9.3 3.1 4.4

Applicant (N = 4,188)
Keep the current cut score 2.3 6.4 7.4 4.1 9.6 9.5 4.1 5.0
Lower it to 1414 36.4 7.9 8.6 7.9 8.1 7.8 8.2 8.5
Lower it further 56.7 8.4 8.9 8.1 7.6 7.2 8.8 9.0
Other 4.6 7.5 8.4 7.3 7.8 7.7 8.5 8.6

Total 100.0 8.1 8.8 7.9 7.9 7.5 8.4 8.7

Average Importance Rating on 10-Point Scale
(1 = Not at all important - 10 = Very important)
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latter support lowering the cut score; there is no discernable difference between Latino and 
white attorney respondents.  

School Type and Bar Exam Repeaters: Attorneys who graduated from non-ABA schools or took 
the bar exam more than once before passing were more likely to support lowering the cut 
score. Responses from applicants show no difference with respect to school types. Applicants 
who took the exam once or twice revealed no difference either; repeat applicants with three or 
more attempts, however, are more likely to be in favor of lowering the cut score. Repeat 
applicants as a whole are also more likely to show preference for lowering the cut score further 
below 1414.  

In summary, the attorney and applicant surveys revealed a sharp divergence between attorneys 
and applicants in their assessment of the desirability of lowering the cut score. In addition, the 
profile of respondents shows that those who favor lowering the cut score are more likely to be 
women; African Americans; attorneys employed in government, academia, or nonprofit 
organizations; and those who had taken the bar exam more than once. Additional analysis also 
shows geographic variations, with both attorney and applicant respondents from Bay Area 
counties showing a significantly higher propensity in favor of lowering the cut score.  

Public Comments and Hearings 

Public comments came from a variety of sources, including the general public, attorneys, bar 
applicants, law professors, judges, researchers and institutions, from both California and across 
the nation. Representatives of California law schools – ABA, California accredited, and non-
accredited – also submitted letters expressing their views on the matter. For those who 
submitted comments via the online comment form, about 35 percent selected one of the 
options presented without providing additional narrative comments to support the option 
selected.  

The comments touched on a variety of issues related to the Standard Setting Study, the bar 
exam, and the legal profession in general, and varied from brief statements of a few words to 
lengthy papers involving detailed research and analysis. 

It is important to note that the comments are not a representative sample and cannot be 
generalized to any specific population. The online public comment form had no mechanism to 
prevent duplicate submissions. The number and source of comments submitted was also 
affected by the attorney and applicant surveys that were distributed on August 10 and 11. 

Before August 10, online comments were submitted at an average rate of 100 per day and the 
proportion of responses in support of lowering the cut score outweighed those in favor of the 
status quo by three to one. During the first two days after the attorney and applicant surveys 
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were distributed, more than 1,800 online comments were submitted, which also shifted the 
aggregate views with respect to cut score options. Table 4 shows that by the end of the public 
comment period 53 percent of online comments were in favor of the status quo, compared to 
40 percent opposed.  

Table 4. Selection of Cut Score Options from Online Comment Box 

 

Public comments are organized based on the method by which they were submitted. Online 
comments are grouped by the three response types noted above; individual comments within 
each category are then arranged in chronological order. Email submissions are the second type, 
followed by all others.27 

Major Themes from Public Comments 

To a considerable degree the seven factors presented in the attorney and applicant surveys 
appear frequently in various forms as major themes in the comments. For purposes of 
organization, key issues discussed in the comments can be categorized as follows: 

• The cut score and its relationship to public protection and integrity of the profession; 
• The bar exam and what it is designed to measure with respect to attorney competence 

and skills; 
• Economic issues related to the supply and demand for attorney services, touching on 

student loan debt, with implications for access and diversity as well; 
• Critique of the Standard Setting Study methodology, submitted primarily by law schools 

and academics in the form of letters, research papers, or public hearing presentations; 
and 

• Reference to other states’ cut scores, considering California as an unjustified outlier and 
citing benefits associated with lower cut scores. 

Public Protection and Integrity of the Profession 

27 Due to its size – over 1,500 pages – this document is posted apart from this report in three different links on the 
Bar’s web site. See Appendix H. 

Option Freq. Percent
Keep the same* 2,789 53.1
Lower cut score** 2,073 39.5
Other*** 386 7.4

Total 5,248 100.0
* Option 1 - keep current cut score of 1440 or if the option is modified.
** Option 2 - lower cut score to 1414 or if the option is modified.
*** Agreeing or disagreeing with both options.
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While each of the broad categories outlined above reflects a wide diversity of views and 
individual life experiences, arguments in support of a particular position on the cut score often 
reflect the same concepts. Members of the public who referred to public protection and the 
integrity of the profession as important functions of the bar exam generally took the position 
that the cut score should not be lowered (with not a small number expressing support for 
raising it). These opinions are often expressed with an unmistakable pride that the 
commentators associate with the legal profession, as exemplified by the quotes below.  

“…that California's cut score is the second highest in the nation is something to be proud 
of, not something to be concerned about. I have interacted with attorneys from many 
other states using lower cut scores. I may be biased, but I believe that in general, 
California attorneys are better educated and more competent than attorneys 
elsewhere.” 

“I started community college late and was placed in remedial English and algebra....I 
scored a 148 on the LSAT. If I listened to arguments about how testing formats and cut 
scores would prevent me from achieving my dreams, I would have quit before I even 
tried because my credentials were not those of the "people who become lawyers." I'm 
glad I didn't listen and believed in myself. I worked hard to be where I am, and that is a 
source of pride.” 

Those who take this view are prone to attribute the declining bar pass rate to the declining 
quality of law school students or to law schools passing unqualified students. In contrast, those 
who support lowering the cut score emphasize the need to consider other factors and question 
the relationship between the current cut score and the mission of protecting the public.  

“The State Bar needs more cut score studies in order to determine with reliable empirical 
evidence what the proper cut score is to balance consumer safety, access to justice, and 
diversity in the bar.” 

“This high bar score does not at all reflect well on the integrity of the profession, rather it 
goes against the progressive stance and nature of what it means to be CALIFORNIAN. 
We are a state that prides itself in its forward thinking views, diversity, culture, and 
fairness.” 

Bar Exam and Measurement of Attorney Competence 

“In my 15 years of practicing law, I have observed too many attorneys who lack minimal 
competence.  It is unclear to me how lowering the cut score to allow people to practice 
law, who otherwise have not been able to pass, will HELP society.” 
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“…the bar exam does a poor job determining who is actually fit to practice law.  If the 
exam were more relevant and better tailored to determine minimal competence, then 
the set cut score would be much more important and should not be lowered below what 
California thinks is a competent threshold.  However, the bar exam as it is now does not 
test true competence to practice law.” 

The two comments above represent opposing views regarding the CBX as a tool for measuring 
minimum competence. Those who are opposed to lowering the cut score tend to share 
observations of what they consider to be less than minimally competent attorneys in practice, 
in particular the purported decline of the writing skills of younger attorneys. Recent changes to 
the bar exam format -  shortened from three to two days, Performance Test reduced in number 
from two to one, and the weight of the overall written section lowered from 65 to 50 percent – 
are also mentioned as evidence of the bar exam standard already being lowered.  

In contrast, those in support of lowering the cut score raise questions as to the validity of the 
bar exam in its various aspects. At the most basic level, many point to the mere fact of the 
declining pass rates in recent years as an indication that something must be wrong with the 
exam. Going further, some of the comments criticize the CBX’s heavy emphasis on rote 
memorization of a broad range of subject matters, a modality that is considered to be more a 
reflection of applicant test-taking abilities than the requisite skills of competent attorneys. The 
grading process of essay questions is also considered by many as flawed with testimonials from 
individuals who failed the bar exam attributing that failure to the “arbitrary” and “subjective” 
grading process that left them just a few points short of achieving the cut score level.  

Independent of the role played by the CBX in testing competence, comments from those 
opposed to lowering the cut score often expressed the view that those who failed the exam 
lacked the discipline, grit, or work ethic to succeed in passing the bar and by implication, to be a 
competent attorney. These comments focused on personal traits or character rather than skills 
or knowledge acquired through learning and training. These comments – as shown in the 
examples quoted below – reveal deeply embedded cultural values and often suggest inter-
generational attitudinal differences, as one comment started by stating “This is typical Millenial 
[sic] Stuff!”.  

“I passed because of sheer grit and directed effort. I graduated as a special student from 
a California accredited law school while being the sole supporter of a family of 5.” 

“To me, the declining pass rate seems to be more of a millennial problem (I say this as a 
millennial). Students don't want to work hard for anything, they expect it to be given to 
them. If they're not willing to put in the work, they should not be admitted as lawyers.” 
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In addition to illustrating a generational shift in values, at a personal, psychological level the 
interpretation of competence as a reflection of personal traits also suggests a common 
cognitive bias at work on both sides of the debate. “Attribution error” refers to the tendency to 
explain positive outcomes that we experience to our character and ability (I tried hard and 
passed the bar) and negative outcomes to external, uncontrollable events (I didn’t pass because 
the exam was problematic). 

These critiques of the CBX actually go to the heart of the issues that are now being studied. The 
Standard Setting Study is the first installment in a larger process of evaluating the validity of the 
bar exam and ensuring that it measures what it purports to measure.  

Economics – Supply and Demand of Legal Services, Access and Diversity, Student Loan Debt 

Each of the seemingly disparate topics summarized in this section deserves its own treatment; 
the synthesis presented here only begins to address the complexity of the interconnected 
issues. There is, nonetheless, a common thread of economic or market-related concerns raised 
when issues of access, diversity, and student loan debt are discussed in connection with bar 
pass rates and cut score. This is also evident in attorney and applicant surveys, as discussed 
above, in which the ratings on access, diversity, and student debt are closely associated with 
one another.  

Many who provided comments in favor of keeping the current cut score asserted that there is 
no shortage of attorneys in California as a primary argument against lowering the cut score. In 
fact, references to the job market for attorneys appeared in nearly a quarter of all online 
comments taking a position in support of keeping the current cut score.  

“To be clear we DO NOT have a shortage of lawyers in this state but we do continue to 
have a shortage of high-quality legal jobs.” 

“Consider: there is, most assuredly, no shortage of attorneys in the state -- judges will 
tell you that there is a shortage of *effective* attorneys in their courtrooms.  Lowering 
standards will not address this problem, but merely make it worse.” 

For those in favor of lowering the cut score, economic issues – whether employment, job 
market, or student loan debt – are often presented in narratives involving difficult choices and 
personal sacrifices, lost opportunity for gainful employment and service to the community, 
crushing financial burden from student loan debt and mental agony in dealing with all of these 
challenges. The emotional intensity appears to be captured in applicant survey results showing 
that access and student loan debt are rated at the top as most important factors for applicants 
in favor of lowering the cut score.   
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“…it has been an extreme financial burden as I have spent over $20,000 dollars in bar 
fees, accommodations, and resources to prepare for the bar.  Moreover, my employment 
opportunities and earning potential are on standby until I pass the bar.” 

“During my final semester of law school, I interviewed for legal jobs across the country. 
When time came to register for a bar exam prep course, I was faced with a quandary: do 
I bet on the California bar exam, in hopes that a California employer says yes to me? Or 
do I study for a bar exam with greater reciprocity, such as the New York State bar exam, 
to allow me to start practicing immediately in whatever state I may land a job? 
Ultimately, I chose to take the California state bar exam, which cost me several 
promising prospects.” 

While it is not the role of the Bar, much less the CBX, to limit the number of attorneys in the 
market, the availability of legal services and the distribution of these services across California 
speak to legitimate issues of access to justice. This report addresses questions of access 
beginning on page 38. 

Reference to Common Cut Score Ranges in Other States 

Many public comments point to other states’ cut scores as evidence that California’s pass line is 
unjustified and extraordinarily high. These comments often cite the benefits associated with a 
lower cut score, primarily by increasing diversity of the profession and access to legal services. 
As to the specific cut score below the current level, two stood out as preferred by the vast 
majority: 1390 (rounded from 1390, or 139 based on a 200-point scale comparable to other 
states) and 1350, the most common cut score in other states.  

Preference for 1390 

Two main arguments are often presented as justifying a cut score of 1390: 

1. it is within the confidence level of the cut score range from the Standard Setting Study; 
2. it is consistent with the score range from 1390 to 1439 for written exams that are 

currently eligible for second read (some comments assert that papers within this range 
are often comparable in their quality, aside from grader subjectivity, calling into 
question the reliability of differentiating performance within this range).  

It is true that from the Standard Setting Study result, 1390 lies at the lower end of the 
confidence interval two standard errors away from the median. It should be pointed out, 
however, the further a score point within the confidence interval deviates away from the 
center (1440), the less confidence one would attach to the score due to the bell-shaped 
distribution. Following the same reasoning, one would have similar confidence in preferring a 
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cut score to the right of the center at a higher cut score level. However, while statistical 
evidence presents a framework to evaluate the degree of certainty in selecting a particular cut 
score level, the decision must ultimately be informed by considering all of the policy 
implications. 

It is not true, though, that the exams currently eligible for a second read are indistinguishable 
from those that pass. Historically the proportion of applicants who passed the bar after the 
second read has remained fairly constant at around 15 percent of the total second-read papers. 
The closer a first-read score is to the pass line, the greater the likelihood that it would pass after 
the second read. For example, for applicants whose scores fell between 1430 and 1439 on the 
2016 July exam, approximately 35 percent passed after second read. That proportion falls by 
almost half for each 10-point decline within the second-read zone. For those at the bottom end 
of the zone, between 1390 and 1400, less than two percent passed after the second read. 

Preference for 1330 or 1350 

Those who advocate lowering the cut score below 1390 often point to the fact that California 
has the second highest cut score in the nation. Even lowering it to 1390 would leave California 
with one of the highest cut scores in the country, particularly after Oregon and Nevada, two 
states at the higher end, recently decided to lower their cut scores. These comments also tend 
to point out that in states with lower cut scores, including New York with a cut score of 1330, 
there is no evidence that the competence of attorneys is compromised or that more 
disciplinary actions are associated with lower cut scores. This last statement is borne out in the 
brief analysis contained in this report and shown in Figure 7 on page 36. 

As the range between 1330 and 1350 is most common in other states, a significant number of 
proponents for lowering the cut score in California advocate this range by appealing to notions 
of the “wisdom of the crowd” or “crowd sourcing” as validity evidence regarding attorneys’ 
minimum competence. 

Methodological Critiques of the Standard Setting Study 

A third category of public comment stands in contrast to the survey results and the majority of 
the public comment narratives. This third category, primarily from law school representatives 
and other academics, is more technical in nature and tends to focus on specific methodological 
and procedural issues. Because the assertions contained within these comments call into 
question the very validity of the Standard Setting Study, they are addressed point-by-point 
below. 

A number of these comments criticized the statement of minimum competence, the PLD, that 
was used for evaluating papers. These concerns pointed to the amount of time devoted to the 
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development of the PLD and the amount of detail contained in the definition of minimum 
competence. These critiques also focused on the absence of detailed grading rubrics for each 
exam question presented at the workshop. Related criticisms pointed to the amount of time 
spent with the panelists at the workshop to discuss and refine the PLD, and a number of 
comments pointed to one particular member of the panel who had extensive experience 
grading bar exam papers and who was perceived to be excessively influential during 
discussions. 

Many of these same issues are mentioned by one of the outside reviewers, Dr. Mary Pitoniak. 
In her detailed overview and critique of the process, Dr. Pitoniak noted that she would have 
preferred for more time to be been spent defining the PLD and also noted the apparently 
outsized influence of one panel member. 

In addition to the various procedural issues noted above, these comments also focused on the 
measure of central tendency employed in the study. Two comments, in particular, suggest that 
the cut score results were too widely dispersed and that the distribution pattern lacks the 
characteristics of a typical normal distribution as the basis for calculating an overall mean or 
median cut score value. 

1. Panel Composition and Panel Dynamic 

One of the key elements of the Analytical Judgment Method (AJM) used for this study and for 
standard-setting studies in general, is an emphasis on the transparency and inclusiveness of the 
process. From the initial stage of recruiting panel members to the participation in the study, the 
State Bar reached out to various stakeholders to solicit nominations. The final selection of 
panelists made by the Supreme Court was drawn from almost 40 nominees, and consisted of 
practitioners from a broad representation of backgrounds in terms of practice area, experience, 
demographics, and geographic distribution. 

Broad stakeholder participation in the panelist nomination process is an essential element of 
the process for ensuring procedural validity of the AJM. In this instance, such participation was 
sought from all three California law school types. Although Dr. Tracy Montez pointed out that 
the Department of Consumer Affairs attempts to avoid using educators on panels for standard 
setting studies to avoid potential conflicts of interest, two educators were selected to serve on 
the panel. 

The decision to include the educators was made to balance the desire for inclusivity with the 
need for analytic rigor and procedural fidelity. Given the size of the 20-member panel, which 
typically ranges from 15 to 30 depending on the particular setting and specific study design, 
coupled with the large number of exam papers reviewed, we believe that the educators made 
important contributions to the study without skewing the final results.  

28 
 



As a follow up to the Standard Setting workshop, Bar staff conducted interviews with panelists 
to solicit their feedback about the workshop process. One of the questions specifically 
addressed whether they felt that they had the opportunity to fully participate in the 
discussions, and whether any individual members had more influence than others in steering 
the direction of the discussions. Of the 15 panelists interviewed, all but two members indicated 
their awareness that one of the members seemed more vocal due to his in-depth knowledge of 
bar exam grading. 

As to whether their views had been influenced by this panelist or whether this panelist affected 
the dynamic of the group discussions in an undesirable manner, the common response was to 
dismiss his influence. The sentiment most frequently expressed in these interviews was that the 
panelists are all independent-thinking and successful attorneys, and that diverse views are 
helpful: when people make a forceful argument, they still have to convince others. This reaction 
is consistent with the literature on discourse analysis which emphasizes the role of social status 
differentials in a group setting. 

2. Minimum Competence Definition and Grading Rubric 

Two early versions of the PLD, excerpted and modified from bar exam grading guidelines, were 
first presented for discussion with law school deans at the Law School Council meeting in April 
2017. The topic was on the agenda several times thereafter during the bi-weekly conference 
calls with law school deans that the Bar has held since April. The final version of the PLD 
reflected the combined input of law schools, Supreme Court staff, and the study 
psychometrician, Dr. Chad Buckendahl, whose focus was on ensuring that the language used in 
the statement complied with best practice in standard-setting procedures.  

With the PLD serving as the criterion to evaluate the performance of exam papers, grading 
guidelines or rubrics are intended to provide more concrete information to panelists as a way 
of focusing on specific elements or traits of the exam. Used in conjunction with the more 
general definition of PLD, the purpose is to ensure that the papers are evaluated on the basis of 
a consensus definition as criteria-referenced activity rather than norm-referenced activity that 
relies on the relative performance of a set of papers being evaluated. 

The original research design actually included individual rubrics for the evaluation of each 
question. The decision to use a generalized rubric instead of question-specific rubrics was based 
on concerns expressed by law school deans that rubrics at the item level would bias the 
panelists. This modification in the method represents a preference rather than a flaw in the 
method and balances the input of stakeholders without threatening the validity of the research. 

The critiques of the PLD, similarly, represent preferences rather than substantive flaws in the 
method. The PLD was directly related to the judgments that panelists were asked to make on 
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the examination, specifically the written portion. As a policy statement, the language is 
intended to provide a profile of what a minimally competent candidate knows and is able to do. 
This purpose was accomplished through the initial draft and discussion among the panelists. 
The appropriate question for the panelists was whether the samples they reviewed were 
characteristic of the performance of minimal competency as guided by the PLD, and this was 
accomplished during the workshop. 

 

3. Measurement Issues 

The most detailed critiques focused on measurement came primarily from two sources: 
Professor Deborah Merritt of Ohio State University, Moritz College of Law, and Dr. Benjamin 
Nyblade, director of the Empirical Research Group at UCLA School of Law. Professor Merritt and 
Dr. Nyblade point to some of the same procedural issues discussed above but also assert that 
the statistical patterns presented in their critiques demonstrate a “fatal flaw” in the study 
results. 

To summarize the response to their critique in advance of providing the detail that supports it: 
the analyses and conclusions of Professor Merritt and Dr. Nyblade are correct in terms of the 
dispersion of the data that they reviewed – but they were looking at data that does not fully 
reflect the entire process that generated the final result of the cut score range. Instead of 
reviewing  the entire range of panelist responses – 320 data points used to derive the 
estimated mean and median – these two critiques looked at only the final 20 data points that 
were calculated from the larger sample. 

To reiterate how the final cut score recommendations were derived: 

• In the first step of the Standard Setting Study, the 20 panelists evaluated 30 essays for 
each of four questions – a total of 120 papers per panelist for a total of 2,400 essays; 

• Panelists then selected four essays for each question – two marginally above 
competent, and two marginally below; 

• Thus, the four different questions multiplied by 20 panelists and then multiplied by the 
four essays selected yielded 320 data points – 160 on each side of the border of 
minimum competence. 

In Dr. Nyblade’s comment, the presentation of these data points is compressed into a graph 
that sets the minimum and maximum values equal to the range of the 20 average values 
derived from the 320 data points, ranging from 380 to 460. This gives the appearance of cutoff 
scores that are, in Dr. Nyblade’s words, “all over the map.” When looking at the entire process, 
however, including each step of selection, and all of the data points used to calculate the 20 
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average values, the problem appears to be more akin to looking at the inset of a map and 
noting how broadly dispersed the landmarks are within it, without recognizing that this inset is 
on a different scale from the larger map under consideration. 

It is important to keep in mind the multiple steps that the panelists followed in evaluating the 
papers, the meaning of the data derived from each step, and to interpret each in the proper 
context. Before the panelists started to formally evaluate the papers, they were first given ten 
papers as an exercise. This occurred shortly after the conclusion of the PLD discussions to 
ensure the application of the consensus concept of minimum competence to exam papers as an 
independent judgment activity. 

With further discussion after this first round of exercise activity, panelists began to review 30 
papers for the first question. The 30 papers were first classified into three performance levels: 
below, meeting, and exceeding minimum competence. Analogous to a calibration session to 
further refine the PLD, the panelists honed in on “borderline” cases by selecting two cases from 
the below-competence group and two from the meeting-competence group; the exceeding-
competence papers were not included in this step.   

Following the steps described above, each panel member classified 120 papers, for a total of 
2,400 papers for the entire panel. The second part of the process produced rating results for 
320 papers (4 papers from each question, 4 questions from each panelist, yielding 320 (4 × 4 × 
20). These 320 data points provide the basis for calculating the cut score recommendations 
reflected in the study results.  

The three graphs below show the distributional patterns of these 320 data points from 
different angles. Figure 4 arranges the 320 papers into two groups: best of non-competent and 
worst of competent papers. It shows where along the score ranges (vertical axis) the papers are 
clustered, range of the middle 50 percent of the papers (rectangle boxes at the center of the 
leaves), and the median value within each group (white dots at the center). Scores for the first 
group of the best of non-competent papers are clustered around 50 points (mode of the 
distribution), with median value located at approximately 60 score points. For the second group 
to the right, the scores are clustered near the center of the leaf around 60, with median value 
located at approximately 65. Each group consists of scores from 160 papers. 
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Figure 4. Score Distribution Patterns of Borderline Papers 

 

Figure 5 shows the average scores for the two groups of borderline papers for each panel 
member. Red dots represent the worst of competent papers and hollow squares represent the 
best of non-competent papers. The average scores for the worst of competent papers are 
expected to be higher than those for the best of non-competent papers (red dots located to the 
right of hollow squares). The distance between the two data points for each panelist could 
serve as an indication of the degree of precision in identifying borderline cases at the margin. 
The mid-points between the red dots and hollow squares represent the cut score at the level of 
panelist.  

It should be noted that, with the exception of two panelists whose mid-point falls around 50, 
mid-points fall consistently slightly above (to the right on the horizontal axis) 60. At this level of 
analysis each dot represents 8 data points – the two papers judged to be the worst of the 
competent for each of four essay exams – and each square represents eight data points – the 
two papers judged to be the best of the non-competent for each of four essay exams. 
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Figure 5. Average Scores of Borderline Cases, by Panel Member 

 

Aggregating the data still further, Figure 6 shows the average value for each of the two groups 
of borderline cases, as well as the summary of all borderline cases. The red dots represent the 
average value, with the length of the vertical line through the dot representing the margin of 
error around the mean value. The average score for all borderline papers is derived as 61 score 
points, with a lower bound in the confidence band at 59.98 and an upper bound at 62.15. 
Taking 61 as the overall average for borderline papers and aggregating to a full exam consisting 
of 5 essays and 1 Performance Test (given twice the weight of the essays), the total score of 427 
(61 X 7) approximates the mean cut score of 428 reported in the final report of the study. 
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Figure 6. Overall Score Point Averages of Borderline Cases 

 

The analysis at each level of aggregation demonstrates the convergence of the scores derived 
from the independent judgment of the 20 panelists, despite a small number of outlier cases. It 
also provides indirect confirmation of the consensus among panelists in their discussion of the 
PLD, and the consistent application of grading guidelines to the performance of the papers.  

Instead of looking at the entire sample of 320 data points that reflect the result of a two-step, 
calibrated evaluation process, critics of the study chose to focus on 20 data points to assert the 
absence of a valid distribution of the data, thus calling into question the validity of the entire 
study. Admittedly the multiple steps in the standard-setting process might have caused 
confusion regarding the proper unit of analysis. Regardless of the reason for the confusion, this 
explanation should suffice to minimize any misunderstanding regarding these concerns about 
the methodology. 

In her summary of the entire standard setting process, Dr. Pitoniak concludes that: 

“in my opinion there were no fatal flaws. The panel-recommended passing score, and 
the recommendations for adjusting it made by Dr. Buckendahl, represent credible 
information for the Supreme Court to consider when they make their policy decision.” 

Dr. Montez’s summary of the standard setting process was less detailed and focused more on 
compliance with procedural requirements of the methodology. Dr. Montez’s frames the 
observation and review of the workshop as an evaluation “to determine whether the standard 
setting procedure meets professional guidelines and technical standards outlined in the 
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Standards for Educational and Psychological Testing.” Dr. Montez concluded the summary of 
her report noting that: 

“The State Bar and ACS [Dr. Chad Buckendahl’s consulting firm], appear to adhere to 
professional guidelines and technical standards, but also recognize that additional 
strategies can be implemented to further add evidence supporting the pass/fail decision 
based on CBE [CBX] performance.” 

IV. Policy Issues Related to the Pass Line

Though the CBX is an essential component of admission to the practice of law in California, it 
cannot be expected to meet all of the needs of the legal community and the public that this 
community serves: no exam can perfectly predict the performance of applicants, safeguard the 
public with certainty, ensure an adequate supply of attorneys to meet the demand for legal 
services, or counter the institutional barriers to opportunity that likely result in racial and ethnic 
disparities in the legal profession. While the entire admissions process addresses some of these 
factors – through the  moral character evaluation and Multistate Professional Responsibility 
Examination, for example, others can only be meaningfully addressed through long-term public, 
private, and non-profit collaboration.  

The following section of the report assesses the differential impact of selected cut scores on 
various applicant groups. This analysis looks specifically at the simulated impact of cut scores of 
1414 and 1390, reflecting the full range of available pass line options that fall within two 
standard errors below the Standard Setting Study median.28  

The Simulated Impact of Changing the Cut Score in California 

The implications of selecting a modified pass line of 1414 or 1390 are shown in Table 5 and 
summarized below. This discussion describes what the impact would have been if the pass line 
had been altered and applied to the 2008 and 2016 administrations of the CBX. Because a 
decrease in the cut score will necessarily increase the number of applicants who passed the 
exam on the two samples to which we apply this simulation, the issues examined here relate to 
the magnitude of the changes at different scores and the differential impact of the changes on 
different sub-populations of the total applicant pool. 

• Simulating the impact of a cut score of 1414, the total percentage of applicants who
passed the exam would have increased from 61.9 percent to 65.5 percent in 2008 and

28 Although the discussion here looks only at the simulated impacts of cut scores of 1414 and 1390, Appendix I 
reflects the simulated impact of cut scores of 1330, 1350, 1390 and 1414. 
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would have increased from 43.3 percent to 46.8 percent in 2016. These percentages 
represent an increase in the total number of attorneys who would have passed at 1414 
of 313 in 2008 and 266 in 2016; 

• If the cut score had been 1390 for those two administrations of the exam, the total 
percentage of applicants who passed the exam would have been 69.9 percent in 2008 
and 52.1 percent in 2016. The total number of additional attorneys who would have 
passed at a 1390 cut score would have been 688 in 2008 and 678 in 2016; 

• Simulating the different pass points for men and women taking the exam: 
o A 1414 pass line would have resulted in an increase from 60.9 percent to 64.3 for 

men taking the exam in 2008 and an increase from 44 percent to 47.4 percent of 
men taking the exam in 2016. Applying these percentages into raw numbers, at a 
cut score of 1414 an additional 155 men would have passed in 2008 and an 
additional 125 men would have passed in 2016; 

o Applied to women, a 1414 pass line would have increased the percentage 
passing from 63 percent in 2008 to 66.9 percent and would have increased the 
percentage passing from 42.5 percent to 46.1 percent in 2016. These 
percentages translate into an additional 158 women who would have passed in 
2008 and an additional 140 who would have passed in 2016; 

o A pass line of 1390 would have increased the percentage of men passing the 
exam to 68.9 percent in 2008 and to 53.1 percent in 2016. In raw numbers, a 
1390 cut score would have resulted in an additional 365 men passing the exam 
in 2008 and an additional 335 passing the exam in 2016; 

o For women, a 1390 pass line would have increased the percentage passing the 
exam to 71 percent in 2008 and to 51.2 percent in 2016. Again, translated into 
raw numbers, at a cut score of 1390 an additional 322 women would have 
passed the exam in 2008 and an additional 340 would have passed in 2016. 

Before presenting simulation data outlining the impact that different pass points would 
have by various racial and ethnic categories it is important to make a brief comment on the 
math. Groups with lower pass rates at the current pass line will almost necessarily show 
greater percentage increases in pass rates as the pass line is lowered than groups with 
higher pass rates at the current pass line. As a result, African Americans and Latinos show 
the largest percentage increase in pass rates despite larger raw numbers of whites and 
Asians who would pass at a lower pass line. 

• Thus at a pass line of 1414: 
o 38.1 percent of African Americans taking the exam in 2008 and 23.1 percent 

taking the exam in 2016 would have passed, increases of 10.4 and 12.5 percent 
respectively. In raw numbers, a 1414 cut score would have resulted in an 
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additional 17 African Americans passing the exam in 2008 and an additional 13 
passing the exam in 2016; 

o 53.2 percent of Latinos taking the exam in 2008 and 37.5 percent taking the 
exam in 2016 would have passed, increases of 8.8 and 10.6 percent respectively. 
Translated into raw numbers, at a cut score of 1414 an additional 35 Latinos 
would have passed the exam in 2008 and an additional 40 would have passed in 
2016; 

o 59.9 percent of Asians taking the exam in 2008 and 40.5 percent taking the exam 
in 2016 would have passed, increases of 6.4 and 8.7 percent respectively. Thus, 
at a cut score of 1414 an additional 67 Asian applicants would have passed the 
exam in 2008 and an additional 59 in 2016; 

o 71. 6 percent of whites taking the exam in 2008 and 54.9 percent taking the 
exam in 2016 would have passed, increases of 5.2 and 7.2 percent respectively. 
In raw numbers, at a cut score of 1414 an additional 178 whites would have 
passed the exam in 2008 and an additional 146 would have passed in 2016.29 

• In addition to looking at the simulated changes within groups at different pass lines, we 
can also look at the changes in the relationships among groups, or the  
disparities in pass rates among different groups. Looking at the 2008 administration of 
the CBX: 

o At the current pass line of 1440, the pass rate of whites is 97.1 percent higher 
than that of African Americans, a gap of 33.5 percentage points. At a simulated 
pass line of 1414, the gap in the pass rates between whites and African 
Americans declines to 87.9 percent, and at 1390, the gap in the pass rate 
between whites and African Americans declines to 65.6 percent, a difference of 
27.9 percentage points; 

o Looking at the 2016 administration of the CBX, the gaps are much larger 
between whites and African Americans but the diminution of the disparity is also 
significant at the simulated pass lines. At the 1440 pass line, whites passed the 
bar exam at a rate one-and-a-half times greater than that of African Americans 
(149 percent). Simulating the impact of lower cut scores, that gap would have 
diminished to 138 percent at 1414 and to 108 percent at 1390.  

29 Table 5 shows the detail of raw number and percentage differences across all of the different combinations of 
racial/ethnic and gender categories for simulations of a cut score of 1390 and 1414 for both the 2008 and 2016 
administration of the CBX. Appendix I shows the same simulations for an even larger range of cut scores including 
1330 and 1350.  
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Table 5. Simulated Impact of Pass Rates at Different Cut Scores 

 2008 CBX 2016 CBX 

Cut Score  1390 1414 1440 1390 1414 1440 

Total # Passing 6,017 5,642 5,329 4,010 3,598 3,332 
 % Passing 69.9% 65.5% 61.9% 52.1% 46.8% 43.3% 
 % Increase* 12.9% 5.9%  20.3% 8.0%  

First Time # Passing 5,078 4,870 4,682 3,317 3,066 2,896 
 % Passing 81.4% 78.0% 75.0% 64.5% 59.6% 56.3% 
 % Increase* 8.5% 4.0%  14.5% 5.9%  

Repeat # Passing 939 772 647 693 532 436 
 % Passing 39.7% 32.6% 27.3% 27.2% 20.9% 17.1% 
 % Increase* 45.1% 19.3%  58.9% 22.0%  

Male # Passing 3,121 2,911 2,756 1,970 1,760 1,635 
 % Passing 68.9% 64.3% 60.9% 53.1% 47.4% 44.0% 
 % Increase* 13.2% 5.6%  20.5% 7.6%  

Female # Passing 2,890 2,726 2,568 2,005 1,805 1,665 
 % Passing 71.0% 66.9% 63.0% 51.2% 46.1% 42.5% 
 % Increase* 12.5% 6.2%  20.4% 8.4%  

Asian # Passing 1,205 1,113 1,046 835 735 676 
 % Passing 64.8% 59.9% 56.3% 46.1% 40.5% 37.3% 
 % Increase* 15.2% 6.4%  23.5% 8.7%  

Black # Passing 215 181 164 146 117 104 
 % Passing 45.3% 38.1% 34.5% 28.9% 23.1% 20.6% 
 % Increase* 31.1% 10.4%  40.4% 12.5%  

Hispanic # Passing 471 432 397 478 419 379 
 % Passing 58.0% 53.2% 48.9% 42.8% 37.5% 33.9% 
 % Increase* 18.6% 8.8%  26.1% 10.6%  

White # Passing 3,765 3,570 3,392 2,369 2,165 2,019 
 % Passing 75.5% 71.6% 68.0% 60.1% 54.9% 51.2% 
 % Increase* 11.0% 5.2%  17.3% 7.2%  

Other # Passing 71 67 60 66 56 52 
 % Passing 57.3% 54.0% 48.4% 44.6% 37.8% 35.1% 
 % Increase* 18.3% 11.7%  26.9% 7.7%  

ABA # Passing 3,767 3,571 3,415 2,629 2,387 2,231 
 % Passing 82.3% 78.0% 74.6% 63.8% 57.9% 54.2% 
 % Increase* 10.3% 4.6%  17.8% 7.0%  

CA Accredited # Passing 265 225 196 169 131 100 
 % Passing 35.6% 30.2% 26.3% 21.9% 17.0% 13.0% 
 % Increase* 35.2% 14.8%  69.0% 31.0%  

Registered # Passing 107 88 76 44 38 35 
 % Passing 33.5% 27.6% 23.8% 16.2% 14.0% 12.9% 
 % Increase* 40.8% 15.8%  25.7% 8.6%  

Out of State # Passing 1,369 1,307 1,242 801 730 685 
 % Passing 73.2% 69.9% 66.4% 56.5% 51.5% 48.3% 
 % Increase* 10.2% 5.2%  16.9% 6.6%  
 

* Percent increase of the number of applicants that would have passed under each simulated cut score level relative 
to the number of passing applicants under the current cut score of 1440. 
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Issues of Diversity and Access 

While modifying the cut score will clearly impact the demographic mix of the legal profession, 
the impact of pass line adjustment on critical access to justice concerns is less clear. Of course, 
lowering the cut score on the bar exam and, as a result, increasing the number of attorneys in 
California would not, by itself, increase the availability of attorney services for those who most 
need them. Access to legal services depends on where attorneys choose to practice, the type of 
law they choose to practice, the cost of legal services, and other factors beyond simply 
increasing the pool of attorneys who practice law in California. There is no simple fix to the 
challenges of improving access to justice or diversifying the legal profession and any positive 
impact that lowering the cut score might have can only be fairly characterized as modest. 

That said, data on the types of law practiced by attorneys of different backgrounds suggests 
that attorneys of color and women tend to practice public-interest and non-profit law more 
often than white men. In a January 2017 survey conducted by the State Bar, just under four 
percent of white respondents indicated that they worked in the non-profit sector. In contrast, 
over eight percent of Latino attorneys, six percent of African American attorneys, and 6.3 
percent of Asian attorneys indicated that they worked in the non-profit sector.30 

The survey data show similar disparities across different attorney groups as related to the 
likelihood of working in government. Women are almost twice as likely to work in government 
as men – 23 percent of female attorneys surveyed indicated that they worked in government 
compared to 13 percent of male attorneys. Looking at different racial / ethnic groups in the 
government sector, whites are the least likely among the groups identified to work in 
government – 16 percent of white attorneys surveyed, compared with 22 percent of Latino and 
Asian attorneys and 32 percent of African American attorneys. Though government work can 
encompass various forms, at least some of these positions can be safely assumed to be tied to 
access – public defenders, district attorneys, child welfare counsel, and self-help attorneys in 
the courts, for example.31 

The findings from the 2017 survey of California attorneys align with research conducted by 
Wendy Espeland, Associate Professor of Sociology at Northwestern University and Michael 

30 The survey, conducted in January 2017, was sent to all active and inactive attorneys by e-mail and yielded over 
14,000 responses. It is currently the most comprehensive and reliable source of information on California 
attorneys available and contains information on attorneys specialties, their sector of employment, annual 
earnings, participation in pro bono work and in the provision of unbundled legal services. A summary of the survey 
is attached as Appendix J.  
31 It is unclear why attorneys of color and women are more concentrated in non-profit and government settings. 
Although the reason for disproportionate representation in different sectors of legal practice is beyond the scope 
of this report, it is worth noting that the result may stem from personal preference, differential opportunity, or 
some combination of both. 
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Saunder, Associate Professor of Sociology at the University of Iowa. In their research, professors 
Espeland and Saunder found that law school graduates of color are more likely to start their law 
careers in government and public interest law than their white counterparts.32 To the extent 
that women and attorneys of color are more likely to work in legal and and government,  the 
issue of diversity appears to be linked to the issue of access. 

The need for attorneys outside of the private sector has been documented by the Legal Services 
Corporation (LSC) in a report describing the negative impacts that the justice gap has on varying 
communities.33 In their work, LSC defines the justice gap as the “difference between the civil 
legal needs of low-income Americans and the resources available to meet those needs.” 
Specifically, the lack of legal services in civil matters has the greatest impact on seniors, rural 
residents, veterans, persons with disabilities, parents of children under 18 and survivors of 
domestic violence or sexual assault. 

Surveys of 2,000 adults living at or below 125 percent of the Federal Poverty Level reveal that 
while 71 percent of these households had at least one civil legal problem in the past year, only 
20 percent sought professional legal help for these legal problems. Low-income Americans are 
the least likely to understand the complexity of the legal system or trust it as an institution to 
which they can turn for assistance. When confronted with a civil legal problem, many low-
income Americans may not even realize that the problem has a potential legal remedy. 

Where low-income Americans do find their way to the justice system, increasingly they are 
unrepresented. In California an estimated 81 percent of unlawful detainer proceedings include 
at least one party who is self-represented; in domestic violence proceedings 90 percent of 
proceedings involve at least one unrepresented party.34 Similarly, family law proceedings are 
increasingly managed by litigants without representation.35 

While California specific justice gap data is relatively sparse, a review of the distribution of 
attorneys per capita reflects significant variances across urban and rural divides. Law school 
deans from non-ABA accredited law schools in California have asserted that their graduates 
were more likely than graduates from ABA-accredited schools to stay in the local community 
and contribute to providing legal services in underserved areas. These deans further suggest 

32 See “Rankings and Diversity,” Review of Law and Social Justice, 2009, 18, 587-608. This research draws on a 1990 
study of multiple cohorts of attorneys and their career paths using data from surveys of attorneys who graduated 
from the University of Michigan Law School between 1970 and 1996. 
33 Legal Services Corporation. 2017. The Justice Gap: Measuring Unmet Civil Legal Needs of Low-income Americans. 
Prepared by NORC at the University of Chicago for Legal Services Corporation. Washington, DC. 
34 See “The Justice Gap: A Crisis on the Courthouse Steps,” 
http://www.calbar.ca.gov/Portals/0/documents/accessJustice/2015_JusticeGapFund_FactsandFigures.pdf 
35 Bonnie Hough, “Self-Represented Litigants in Family Law: The Response of California’s Courts,” California Law 
Review, February, 2010. 
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that the high cut score in California limits access because fewer law school graduates passing 
the bar leads to fewer students enrolling in these schools (due to the low pass rate). If the trend 
continues, a vicious cycle may ensue jeopardizing the survival of these non-ABA schools and 
reducing the availability of attorneys from these schools to fill the justice gap in underserved 
communities. 

The central element of this argument lies in the extent to which non-ABA graduates actually 
stay in their local community. Looking at the geographical distribution of attorneys by the 
school type from which they graduated appears to lend some support for this argument. 
Grouping attorneys into three law-school categories – California ABA, out-of-state ABA, and 
CALS and unaccredited as the third group, California’s inland and small counties have the 
highest concentration of non-ABA attorneys, including Fresno County with 42% of its attorneys 
graduating from non-ABA schools.36 

In contrast, graduates from ABA schools are concentrated in the largest metropolitan areas in 
the state. In the southland, less than ten percent of the attorneys practicing in Los Angeles, San 
Diego, and Orange counties graduated from non-ABA accredited schools. In the San Francisco 
bay area counties of Marin, Alameda, San Mateo, Santa Clara , similarly low percentages of 
practicing attorneys come from non-ABA schools. 

Issues of Diversity and Public Perception 

Beyond the possible correlation between increased diversity and improved access, diversity in 
the legal field is also important to the extent that public perception of the law instils – or 
undermines – confidence in the legal system. New York State Court of Appeals Judge Jenny 
Rivera asserts that there are four goals of diversity in law: establishing a profession that 
represents the broad diversity of the population it serves; providing proof that the legal system 
does not have barriers based on race, ethnicity, gender; increasing public confidence in the 
administration of justice; and to promulgate the belief that the system is fair.37 

Diversity advocates argue that increased public trust and confidence in the legal system also 
contributes to increased compliance with the law. The Strategic Plan of California’s Judicial 
Branch includes Access, Fairness, and Diversity as the first of its seven Strategic Goals38 and 
diversity considerations fall squarely within the State Bar’s newly adopted mission statement: 

“The State Bar of California’s mission is to protect the public and includes the primary 
functions of licensing, regulation and discipline of attorneys; the advancement of the 

36 Data pulled from the State Bar Member database. 
37 Rivera, Jenny. (2016) Diversity and the Law. Hofstra Law Review, 1271-1286. 
38 Judicial Council of California website (2017). Retrieved from: http://www.courts.ca.gov/3045.htm. 
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ethical and competent practice of law; and support of efforts for greater access to, and 
inclusion in, the legal system.”   

Despite these worthy goals, articulated for a number of years by the Judicial Branch, California’s 
attorney population remains disproportionately white and male. 

Comparing the demographic make-up of California with the findings of the 2017 survey of 
licensed attorneys in California shows that while Latinos make up 35.4 percent of Californians 
over the age of 18, they represent less than five percent of California’s licensed attorneys. 
African Americans make up 5.9 percent of the state’s population over 18 years of age but 
account for less than two percent of licensed attorneys while Asians comprise 13.8 percent of 
the population over 18 but just under six percent of licensed attorneys. 

While the root causes of disproportionate rates of passage are beyond the scope of this report, 
it is clear that applicants of color pass the bar exam at rates that are disproportionate to those 
of their white counterparts. This impact, when combined with disproportionately lower 
numbers of people of color in the pipeline to higher education and law school, has resulted in a 
pool of licensed attorneys in California that does not reflect the population of the state. 

As Table 5 on page 37 shows, reductions in the CBX cut score would not eliminate disparities in 
the pass rate among different groups of applicants. Reductions in the cut score would, 
however, reduce those disparities and, if the patterns of career choice hold for new attorneys, 
might also improve access by licensing more attorneys with a propensity to work in non-profit 
and government sectors. 

Public Protection and the Pass Line 

One of the most significant challenges facing the Bar and, by extension, research regarding the 
appropriate pass line for the CBX, is the fact that while “public protection” is essential to the 
mission of the Bar, public protection has never been clearly defined. As a result, efforts to 
measure public protection often rely on data from the discipline system as a proxy measure. 
Not only are data from the discipline system an incomplete measure of public protection, the 
relationship between discipline rates and minimum competence, which the CBX is designed to 
assess, is at best unclear. 39 

Despite the lack of a clear definition of or measure for public protection, many of the public 
comments and survey responses from people who expressed a preference for maintaining the 
current cut score of 1440 indicated that the integrity of the profession and public protection 
were the most important issues in their consideration of the cut score. While public protection 

39 Licensure exams such as the CBX are intended to distinguish between minimally competent candidates and 
those that could do harm to the public. They are not intended to predict the likelihood of future discipline. 
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in the licensure setting can be conceptualized as ensuring that attorneys are minimally 
competent, the definition of minimum competence is inherently non-quantitative, a situation 
which is less than satisfactory given the critical nature of the question of the relationship of the 
CBX cut score to public protection. Beyond minimum competence and attorney discipline rates, 
there are few if any measures or definitions for public protection. Further, to the extent that 
higher cut scores reduce the number of licensed attorneys in a given jurisdiction, a high cut 
score may in fact undermine access to legal services – an important form of public protection in 
and of itself. 

Given the dearth of available information while recognizing the inherently limited relevance of 
discipline data to the cut score context, Bar staff has explored the available literature and data 
regarding any connection between pass lines and discipline rates.  

First, in an unpublished paper, Robert Anderson and Derek T. Muller, associate professors of 
law at Pepperdine University, calculate the statistical relationship between the average LSAT 
scores of different California law schools and infer that these scores are correlated with the 
scores that attorneys would have received on the CBX. They then calculate the probability of 
attorneys being disciplined – disbarment, resignation with charges pending, or “other” public 
discipline – based on their law school’s average LSAT.40 

Professors Anderson and Muller show that there is a statistically significant relationship 
between the likelihood that an attorney in California is subject to one of these forms of 
discipline and that attorney’s law school’s average LSAT score . They go on to infer that for 
every ten points lower that attorneys scored on the CBX, any given attorney’s probability of 
being disciplined increases by approximately one percent. 

While the concept of a connection between CBX performance and discipline may warrant 
further study, there are important limitations to this analysis that need to be taken into 
consideration. The grouping of attorney discipline in the paper under “other public discipline” 
constitutes over one half of the cases of attorney discipline in the data set. This category should 
be unpacked to determine exactly what is contained within the “other public discipline” 
category. In addition, professors Anderson and Muller use the average LSAT score for each 
attorney’s law school as a proxy for their individual score on the CBX. Assigning each school’s 
LSAT scores to attorneys who graduate from those schools, though, overlooks important 
differences across the range of individual attorney scores on the LSAT and the CBX.41 As a 
result, the findings regarding the higher probability of discipline among attorneys who scored 

40 See Anderson, Robert and Muller, Derek T., The High Cost of Lowering the Bar (May 30, 2017). Available at SSRN: 
https://ssrn.com/abstract=2977359. 
41 Since actual results of the CBX are not made publicly available, this is  a creative solution to a data limitation, one 
acknowledged by professors Anderson and Muller. 
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lower on the LSAT is ultimately more of an aggregate finding regarding the schools from which 
attorneys graduated, with attorneys from lower-ranked schools showing a higher rate of 
discipline. 

An alternative to the research conducted by Professors Anderson and Muller looks at the 
bivariate relationship between the pass line and attorney discipline at a single point in time 
across the attorney discipline systems in different states. The scatter plot in Figure 7 shows 
attorney discipline data from the 2015 ABA Survey on Lawyer Discipline Systems and evaluates 
it in relationship to the cut scores in 44 states for which data were available. 

What the scatter plot shows is that attorney discipline – as measured by private and public 
discipline per thousand attorneys – appears to have no relationship to the cut score. With so 
many states using 135 for their cut score, the details of the Figure can be somewhat difficult to 
tease out. The big picture, however, is clear. At a cut score of 135 the rate of attorney discipline 
ranges from a low of 1.9 per thousand in West Virginia to 7.9 per thousand in Tennessee. 
Looking across the entire range of cut scores we see strikingly similar rates of attorney 
discipline in states with cut scores from 130 – Alabama – all the way to 145 – Delaware. 
California’s rate of discipline (2.6 per thousand) is just over one-half (55 percent) the rate of 
discipline in Delaware (4.7 per thousand). 

Given the vast differences in the operation of different states’ attorney discipline systems, 
these discipline numbers should be read with caution. But based on the data available, it raises 
doubts as to whether changing the cut score would have any impact on the incidence of 
attorney misconduct. As with the research conducted by professors Anderson and Muller, this 
measure of “misconduct” is admittedly limited to cases where misconduct is detected, 
reported, and sanctioned. There is however currently no better measure of the actual incidence 
of attorney misconduct or, more importantly, of public protection.  
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Figure 7. Relationship between Cut Score and Attorney Discipline 

 

 

V. Cut Score Options 

The question of whether the cut score should remain at 1440 or be lowered to 1390 or 1414 
has aroused considerable interest and passion. An overwhelming survey response from 
attorneys and applicants to the bar, as well as a massive response to the request for public 
comment, all attest to a high degree of intensity around this topic. 

While the ultimate impact of changing the cut score is unknowable, this report has attempted 
to document a number of possible effects in the areas of access to justice, diversity of the legal 
profession, and public protection. 

The Law School Council and CBE arrived at different conclusions regarding the appropriate cut 
score. The CBE supported advancing only one option to the Court: maintaining the current cut 
score of 1440 pending the receipt of additional information, specifically the results of the 
Content Validation and Performance Studies. The Law School Council supported a range of 
options, albeit a range that extends to the lower bound of the cut scores that have been 
examined in this report – between 1350 and 1390. 
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The Board of Trustees, on a six to five vote42, submits three options to the Supreme Court for 
consideration: 

1. maintain the current cut score of 1440 (a scaled score of approximately 72 percent); or 
2. reduce the cut score to 1414 (a scaled score of approximately 70.7 percent) on an 

interim basis; or, 
3. reduce the cut score to 1390 (a scaled score of approximately 69.5 percent) on an 

interim basis. 

The cut scores included in the options for consideration are all supported by the research 
conducted in the Standard Setting Study – within two standard errors of the median, yielding a 
confidence interval of 95 percent. 

  

42 CBE and Board resolutions and roll-call of votes attached as Appendix C, see footnote 4, p. 2. 
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VI. Issues of Implementation and Further Research 

Bar staff recognize that whatever decision the Court makes regarding the cut score does not 
imply that the work on this important topic is concluded. To the contrary, the work conducted 
to date should be seen as a first installment in much needed policy research into the CBX and 
the admissions process more generally. The additional work that remains to be done is outlined 
in the following section. While most of these initiatives will involve significant study, should the 
Court act to modify the CBX cut score effective with the July 2017 CBX, the Bar will need to 
implement new grading policies, as discussed immediately below.43 

Bar Exam Grading: July 2017 CBX Issues 

If the Court chooses to adopt a lower cut score applicable to the July 2017 CBX, there is an 
immediate issue that will need to be resolved regarding the “second-read” band. Under the 
grading procedures currently in place, all written answers submitted by applicants are read and 
graded at least once before pass/fail decisions are made. To pass the examination in Phase I of 
grading, an applicant must have a total scaled score (after one reading) of at least 1440 points 
out of 2000 possible points. Those with total scaled scores after one reading below 1390 fail the 
examination. 

Those applicants whose scores after Phase I are between 1390 and 1440 enter into a second 
phase of grading. In Phase II, all answer books are read a second time by a different set of 
graders, the scores of the first and second readings are averaged, and the total averaged score 
after two readings is converted to the MBE scale. Provided that there are no discrepancies of 
more than 10 raw points between the first and second read assigned grades on any question 
following Phase II, the averaged score is used to make a second set of pass/fail decisions using 
1440 as the pass line. 

Any answers with discrepancies of more than 10 raw points between the first and second read 
enter into a third phase of grading: they are read a third time before a pass/fail decision is 
made. In Phase III: 

• Answers for which there was a discrepancy of greater than 10 points between the first 
and second read are referred to the supervising member of the grading team for 
resolution of the discrepancy; 

• The supervising member will assign a resolution grade to the answer and that grade will 
replace the average of the first and second read assigned grades for that question; 

43 The State Bar will need to be notified of any modified July 2017 cut score no later than October 20, 2017, in 
order to implement that change such that exam results can be released as normal on the Friday before 
Thanksgiving. 
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• Scores are calculated again and if the applicant’s total scaled score after resolution 
grading is 1440 points or higher, that applicant passes the examination.  If the 
applicant’s total scaled score after resolution grading is less than 1440 points, the 
applicant fails the examination. 

July 2017 exams are already being graded according to the process described above. If the 
Court decides to lower the cut score for this administration of the CBX, then it is possible for an 
exam that would have passed on the first read under the new cut score, to fail as a result of a 
second read that led to an average score below the new cut score. 

Therefore, if the Court adopts a lower cut score for the July 2017 CBX, to establish clarity 
regarding the process, Bar staff proposes the following rules for dealing with these cases: 

• Applicants whose score is at or above the new pass line after the first phase of grading 
will be passed without consideration of the averaged score after the second read; and 

• Applicants whose score is at or above the new pass line after the second or third phase 
of grading will also be passed. 

The Court is asked to specifically address Bar staff’s proposed approach to phased grading if a 
new cut score is adopted for the July 2017 CBX. Distinct from the grading of the July 2017 exam, 
Bar staff will work with the CBE and the BOT to assess whether, for the February 2018 CBX and 
beyond, the three phases of grading should continue, and if so what score bands should be 
used to implement that grading scheme.  This assessment will  be included in the report made 
to the Court that will be filed no later than December 1 of this year. 

In addition to the immediate issues related to the second-read process, Bar staff will also look 
into other grading related issues. For example, it has been over 30 years since bifurcation of 
exam results was permitted, studied, and subsequently rejected. The Bar should reassess the 
viability and impact of bifurcation given continued interest in the approach and the number of 
years since it was last studied in California. 

Evaluation of the Impact of the Shift to a Two-Day Exam 

Entirely apart from the study of the CBX cut score, the CBE made an important change to the 
format of the exam which went into effect as the change to the cut score was being studied and 
debated. The July 2017 administration of the CBX will be the first exam which takes place over 
two, rather than three, days. The total number of essay questions was reduced from six to five 
and the two performance tests were reduced to one and the time allotted for the performance 
test was 90 minutes instead of 3 hours. The weighting of the exam also changed from one that 
reflected roughly the amount of time devoted to each portion of the exam – two-thirds for 
essay and performance test and one third for MBE – to 50/50 weighting. 
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In 2011, when the two-day exam format was first being considered, a study was conducted to 
evaluate the psychometric properties of the exam and the potential impact on the pass rate.44 
Based on exam data from 2001 to 2010, the analysis focused on the reliability of the exam and 
decision consistency in terms of pass rate. After adjusting the number of essay and performance 
test questions through multiple scenarios, along with the weight adjustment for the MBE and 
written scores, the study concluded that: 

reducing test length does not affect overall passing rates or exacerbate the differences 
in rates that are typically found among racial/ethnic groups. Assigning equal weights 
eliminates the difference in passing rates between men and women. In short, California 
can implement a two day exam in a way that improves test quality, maintains existing 
pass/fail standards, and does so without making it more difficult for minority applicants 
to pass. 

Aside from the psychometric properties associated with the two-day exam format, however, 
there are likely to be behavioral changes on the part of the exam takers that might affect their 
performance on the exam. Bar staff will need to review the results of the July 2017 exam and 
subsequent ones closely and attempt to distinguish between any changes caused by changing 
the cut score and those that may occur as a result of modifying the exam format.  

 Content Validation Study and Updated Job Analysis 

As noted previously in this report, a Content Validation Study is currently underway. That Study 
will assess the alignment of the topics and skills tested on the CBX with a 2012 attorney job 
analysis conducted by the National Conference of Bar Examiners. The relationship between the 
Content Validation Study and the Standard Setting Study can be thought of in terms of a 
continuum. On one end of the spectrum, if the Content Validation Study indicates that the CBX 
is not aligned in any way, an entirely new exam would need to be drafted, tested, and studied. 
In this scenario, following a multi-year process to align the CBX, it would be necessary to 
conduct a new standard setting study. At the other end of the spectrum, if, the Content 
Validation Study indicates that the CBX is perfectly aligned, then the results of the 2017 
Standard Setting Study would suffice for the cut score. The actual results are likely somewhere 
in between. 

The current Content Validation Study relies on a five-year old national attorney job analysis. 
During the course of the Content Validation Study, it has become clear that an updated, 
California-specific,  analysis needs to be conducted. A comprehensive job analysis would be in 
and of itself a significant undertaking, likely taking over a year to complete; as such, it was not 
possible to conduct a new analysis and meet the Court’s December 1 deadline. However, 

44 Attached as Appendix K. 
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pursuant to California Rule of Court rule 9.6(b), the Bar will be required to conduct validation 
studies, to include  any findings and recommendations regarding CBX content and scoring, 
every seven years. Prior to the onset of any new content validitation study, the Bar will conduct 
a California attorney job analysis. 

Performance Study 

Working with law school deans, the Bar has begun the design, legal, and logistical work 
necessary to conduct a Performance Study. This study would help the Bar understand the 
extent to which changes in student characteristics are responsible for changes in the pass rate 
on the CBX. In addition, it is hoped that the study will shed light on the relationship between 
these changes in student characteristics and legal education, curriculum design and emphasis in 
law schools, and trends in legal practice – all with important implications for future 
modifications of bar exam content  and pass line. 

It should be noted that many members of the CBE and several members of the Board favored 
retaining the current cut score pending completion of both the Content Validation and 
Performance Studies. As discussed briefly in the section above, it is not clear that the results of 
the Content Validation Study would inform an immediate decision regarding the bar exam cut 
score, particularly if the results from a Content Validation Study suggest that significant changes 
to the exam are warranted. 

While the Performance Study would likely provide valuable information regarding the reasons 
for the declining pass rate, it is not entirely clear how this information would inform a decision 
regarding the CBX pass line. While the Bar remains hopeful that this study will go forward, even 
under the best-case scenario, it will not be possible to complete the study by the Court’s 
December 1 due date for bar exam related studies. In addition, the completion of this study is 
dependent on the participation of California’s law schools and their interpretation of applicable 
federal and state law regarding the sharing of student data.  

Defining Public Protection 

Additional research needs to be conducted to specify more concretely what is meant by “public 
protection,” and identify metrics that are related to public protection in a licensure context. 
The limited availability of data has resulted in a reliance on discipline filing measures; a broader 
understanding of the appropriate measure of protection as related to a full range of possible 
misconduct is needed. Further, the relationship between public protection, access, and 
diversity, requires robust study and analysis. 
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Improved Metrics Regarding the Justice Gap 

While it is not the function of the pass line, nor is it the role of the State Bar, to influence the 

market for legal services, the CBX cut score has access to justice implications. Barriers to the 

justice system exist across multiple dimensions however, well beyond the cut score– not only 

barriers of race and ethnicity or gender, but also barriers of language, economics, and culture. If 

the Bar is to take its commitment to improving access to justice seriously, it will need to 

evaluate these different barriers systematically, identify strategies that address the unique 

manifestations of each, and understand their potential connection with the bar exam with 

respect to its impact on legal services in both quantitative and qualitative aspects. It is likely 

that any movement to reduce the CBX cut score will have only the most modest effect on 

access. Further California-specific research is needed regarding this issue, as well as an 

exploration of the role of the judicial branch, the legislative and executive branches, and public 

and private partners in meaningfully confronting this challenge. 

VII. Conclusion

This report represents an important first step in an over-due and long term initiative to review 

the California Bar Exam. The work which produced the report has been conducted in an 

unusually rapid time frame; much remains to be done.  The State Bar looks forward to 

continuing this work under the guidance and at the direction of the Supreme Court. 
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James Fox, President, Board ofTrustees 

Elizabeth Parker, Executive Director 

State Bar ofCalifornia 

180 Howard Street 

San Francisco, CA 94105 


Re: California Bar Exam 

Dear Mr. Fox and Ms. Parker, 

The Supreme Court of California received the attached February 1, 20 17, letter 
from the Deans of 20 AHA-accredited law schools, in which the Deans request the court 
order the State Bar ofCalifornia to lower the "cut score" of 144 that the State Bar applies 
to the Multistate Bar Exam (MBE) portion of the California bar exam. In support of their 
request, the Deans observe that California's cut score of 144 is the second highest in the 
nation. They note California bar takers, on average, score higher on the MBE portion of 
the exam than the national average, yet fare significantly worse at bar admission - and 
they contend this is so because California uses an atypically high cut score. 

Leaving aside the question of what has caused this situation, the Deans raise a 
significant concern, particularly given the high cost of attending law school and the 
reality that non-admission to the bar could mean the loss of employment opportunities 
while student loan debt continues to compound. It appears prudent to consider and 
address whether 144 is an appropriate score for evaluating the minimum competence 
necessary for entering attorneys to practice law in California. 

Of course, there may be reasons to question how much the cut score is 
contributing to the pass rate. For one, the cut score has remained consistent for three 
decades as overall bar pass rates have fluctuated. It is unclear, therefore, whether the July 
2016 pass rate, a 30-year low, constitutes evidence that the cut score needs to be lowered. 
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Yet given the significant impact of the pass rate on law school graduates, the issue 
calls for a thorough and expedited study. The court is informed that the State Bar has 
begun investigating t4e potential causes of the declining California bar pass rates and is 
reviewing the bar exam and its grading system. The court agrees such an investigation is 
critically important, and directs the State Bar to ensure the investigation includes: 
( 1) identification and exploration of all issues affecting California bar pass rates; (2) a 
meaningful analysis of the current pass rate and information sufficient to determine 
whether protection ofpotential clients and the public is served by maintaining the current 
cut score; and (3) participation of experts and stakeholders in the process, including 
psychometricians, law student representatives and law school faculty or deans. 

The court directs that, once the investigation and all studies are concluded, the 
State Bar make a report to the court. The report must include a detailed summary of the 
investigation and findings, as well as recommendations for changes, if any, to the bar 
exam and/or its grading, and a timeline for implementation. The State Bar's report and 
recommendations should be submitted to the court as soon as practicable, and in no event 
later than December 1, 2017. The State Bar is further directed to submit bi-monthly letter 
reports to the court regarding the progress of its investigation, beginning March 1. 

Sincerely 

Tani G. CantU-Sakauye 

Attach. 
cc: 	 Sent via email 

Erwin Chemerinsky, University of California, Irvine School ofLaw 
Judith F. Daar, Whittier Law School 
Allen Easley, Western State College ofLaw 
David L. Faigman, University ofCaJifornia, Hastings College of Law 
Stephen C. Ferruolo, University of San Diego School ofLaw 
Thomas F. Guernsey, Thomas Jefferson School of Law 
Andrew T. Guzman, University of Southern California Gould School ofLaw 
Gilbert A. Holmes, University of La Verne College ofLaw 
Lisa A. Kloppenberg, Santa Clara University School ofLaw 
M. Elizabeth Magill, Stanford Law School 

Jennifer L. Mnookin, UCLA School of Law 

Francis J. Mootz, III, University of the Pacific, McGeorge School of Law 

Melissa Murray, University ofCalifornia Berkeley School ofLaw 
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Deanell Reece Tacha, Pepperdine University School ofLaw 
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Executive Summary 

The California State Bar conducted a standard setting workshop1 May 15-17, 2017 to evaluate the passing 
score for the California Bar Exam. The results from this workshop serve as an important source of evidence for 
informing the final policy decision on what, if any, changes to make in the current required passing score. The 
workshop involved gathering judgments from panelists through the application of a standardized process for 
recommending passing scores and then calculating a recommendation for a passing score. 

The standard setting workshop applied a modification of the Analytic Judgment Method (AJM; Plake & 
Hambleton, 2001). This method entails asking panelists to classify illustrative responses into defined 
categories (e.g., not competent, competent, highly competent). The selection of the AJM for the California Bar 
Examination reflected consideration of the characteristics of the exam as well as requirements of the standard 
setting method itself. The AJM was designed for examinations that use constructed response questions (i.e. 
narrative written answers) that are designed to measure multiple traits. The responses produced by applicants 
on the essay questions and performance task are examples of constructed response questions for which the 
AJM is applicable.2 

The methodology involved identifying exemplars of applicant performance that span the observed score scale 
for the examination. The exemplar performances were good representations of the respective score point 
such that the underlying score was not in question. The rating task for the panelists was to first broadly 
classify each exemplar into two or more categories (e.g., not competent, competent, highly competent). Once 
this broad classification was completed, panelists then refined those judgments by identifying the papers close 
to the target threshold (i.e., minimally competent). This meant that the panelists identified the best of the not 
competent exemplars and the worst of the competent exemplars that they had initially classified. The process 
was repeated for each essay question and performance task with the results summed across questions to 
form an individual panelist’s recommendation. 

To calculate the recommended cut score for a given question for a panelist, the underlying scores for the 
exemplars identified by a respective panelist were averaged (i.e., mean, median) across the group. These 
calculations were summed across the questions with each essay question being equally weighted and the 
performance task counting for twice as much as an individual essay question to model the operational scoring 
that will occur beginning with the July 2017 administration.  

Following these judgments, we calculated the recommended score and associated passing rate when 
considering the written part of the examination. However, we needed to know what score on the total exam 
corresponded to this same pass rate. To answer this question, another step was needed to transform these 

1 Standard setting is the phase of examination development and validation that involves the systematic application of 
policy to the scores and decisions on an examination. Conducting these studies to establish passing scores is expected by 
the Standards for Educational and Psychological Testing (AERA, APA, & NCME, 2014). 
2 Alternative methods that rely on panelists’ judgments of candidate work include Paper Selection and Body of Work (see 
Hambleton & Pitoniak, 2006, for additional details on these and a discussion of the categories of standard setting 
methods). 
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judgments to the score scale on the full-length examination. After creating distributions of individual 
recommendations for the written part of the examination, to estimate the score for the full-length 
examination we applied an equipercentile linking approach to find the score that yielded the same percent 
passing as was determined on just the written component of the examination that panelists evaluated. 
Equipercentile involves finding the equivalent percentile rank within one distribution of scores and 
transforming to another score distribution to retain the same impact from one examination to another or in 
this instance, from a part of the examination on which panelists made judgments to the full examination. 

The standard setting meeting results and evaluation feedback generally supported the validity of the 
panel’s recommended passing score for use with the California Bar Examination. Results from the study 
were analyzed to create a range of recommended passing scores. However, additional policy factors may be 
considered when establishing the passing score. One of these factors may include the recommended passing 
score and impact relative to the historical passing score and impact. The panel’s median recommended 
passing score of 1439 converged with the program’s existing passing score while the mean recommended 
passing score of 1451 was higher. 

Additional factors that could be considered in determining the appropriate cut score for California might 
include the passing rates from other states that have similarly large numbers of bar applicants sitting for the 
examination. However, the interpretation of these results and the comparability are mitigated by the different 
eligibility policies among these jurisdictions and California’s more inclusive policies as to who may sit for the 
exam 3along with the downward trend in bar examination performance across the country, particularly over 
the last few years. In some instances, the gap passing the bar exam between California’s applicants and other 
states has closed and in others, the gap observed in 2007 has remained essentially constant as the trend 
declined on a similar slope. 

An additional factor warrants consideration as part of the policy deliberation. Specifically, the consideration of 
policy tolerance for different types of classification errors is relevant. Because we know that there is 
measurement error with any test score, when applying a passing score to make an important decision about 
an individual, it is important to consider the risk of each type of error. A Type I error represents an individual 
who passes an examination, but whose true abilities are below the cut score. These types of classification 
errors are considered false positives. Conversely, a Type II error represents an individual who does not pass an 
examination, but whose true abilities are above the passing score. These types of classification errors are 
known as false negatives. Both types of errors are theoretical in nature because we cannot know which test 
takers in the distribution around the passing score may be false positives or false negatives.  

A policy body can articulate its rationale for supporting adoption of the group’s recommendation or adjusting 
the recommendation in such a way that minimizes one type of misclassification. The policy rationale for 
licensure examination programs is based primarily on deliberation of the risk of each type of error. For 

3 California has a uniquely inclusive policy as to who may be eligible to take the Bar Exam. Not only those who have 
graduated from schools nationally accredited by the American Bar Association, but applicants from California accredited 
and unaccredited law schools are also allowed to take the exam, as well as those who have ‘read law.’ This sets California 
apart from virtually all other jurisdictions. 
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example, many licensure and certification examinations in healthcare fields have a greater policy tolerance for 
Type II errors than Type I errors with the rationale that the public is at greater risk for adverse consequences 
from an unqualified candidate who passes (i.e., Type I error) than a qualified one who fails (i.e., Type II error).  

In applying the rationale, if the policy decision is that there is a greater tolerance for Type I errors, then the 
decision would be to accept the recommendation of the panel (i.e., 144) or adopt a value that is one to two 
standard errors below the recommendation (i.e., 139 to 141). Conversely, if the policy decision is that there is 
a greater tolerance for Type II errors, then the decision would be to accept the recommendation of the panel 
(i.e., 144) or adopt a value that is one to two standard errors above the recommendation (i.e., 148 to 150). 
Because standard setting is an integration of policy and psychometrics, the final determination will be policy 
driven, but supported by the data collected in this workshop and this study more broadly. 
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Introduction and Overview 
 
The purpose of licensure examinations like the California Bar Exam4 is to distinguish competent candidates 
from those that could do harm to the public. This examination purpose is distinguished from other types of 
exams in that licensure exams are not designed to evaluate training programs, evaluate mastery of content, 
predict success in professional practice, or ensure employability. Although other stakeholders may attempt to 
use scores from the examination for one or more of these purposes, it is important to clearly state what 
inferences the test scores are designed to support or not. Therefore, the standard setting process was 
designed in a way to focus expert judgments about the level of performance that aligns with minimal 
competence.  

Ass ess ment  Des ign 
The California Bar Exam is built on multiple components intended to measure the breadth and depth of 
content needed by entry level attorneys who are minimally competent. These components are the Multistate 
Bar Exam (MBE), five essay questions, and a performance task5. Beginning with the July 2017 examination, the 
combined score for the examination weights the MBE at 50% and the constructed response components at 
50% with the performance task being weighted as twice as much as an essay question.6 A decision about 
passing or failing is based on the compensatory performance of applicants on the examination and not any 
single component. This means that an applicant’s total score on the examination is evaluated relative to the 
passing score to determine pass/fail status. The applicant does not need to separately “pass” the MBE and the 
constructed response questions.  

S tudy Purpos e  and Val id i ty  Framewo rk 
The purpose of this study was to recommend a passing score that distinguished the performance 
characteristics of someone who was minimally competent from someone who was not competent. To 
establish a recommended passing score, Dr. Chad Buckendahl of ACS Ventures, LLC (ACS) facilitated a standard 
setting meeting for The State Bar of California on May 15-17, 2017 in San Francisco, CA. The purpose of the 
meeting was to enlist subject matter experts (SMEs) to serve as panelists and recommend cut scores that 
designate the targeted level of minimally competent performance.  

4 Note that the California Department of Consumer Affairs is responsible for managing the licensure process for many 
professions and consults with many others. As such, a representative from the Department was asked to serve as an 
external reviewer for this study. 
5 The performance task is designed to measure skills associated with the entry level practice of law (e.g., legal analysis, 
reasoning, written communication) separate from the domain specific application of these skills to specific subject areas 
as are measured in the essay questions. 
6 Prior to the July 2017 exam, MBE accounted for 35% of the exam, with the constructed response components weighted 
65% of the total. Previously, constructed responses consisted of six essay and two performance task questions. While the 
papers used in the workshop were originally administered according to the old format, in anticipation of the new cut 
score potentially applied to exams from July 2017 based on the new format, the five essay and one performance test 
questions were used in the workshop to conform with the new exam structure.  
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To evaluate the cut score recommendations that were generated from this study, Kane’s (2001) framework for 
evaluating standard setting activities was used. Within this framework, Kane suggests three sources of 
evidence should be considered in the validation process: procedural, internal, and external. When evaluating 
procedural evidence, practitioners generally look to panelist selection and qualification, the choice of 
methodology, the application of the methodology, and the panelists’ perspectives about the implementation 
of the methodology as some of the primary sources. The internal evidence for standard setting is often 
evaluated by examining the consistency of panelists’ ratings and the convergence of the recommendations. 
Sources of external evidence of validity for similar studies include impact data to inform the reasonableness of 
the recommended cut scores.  

This report describes the sources of validity evidence that were collected and reports the study’s passing score 
recommendations. The California Bar is receiving these recommended passing score within ranges of standard 
error to contribute to discussions about developing a policy recommendation that will then be provided to the 
California Supreme Court for final decision-making. These results would serve as a starting point for a final 
passing score to be established for use with the California Bar Exam. 

Procedures 
The standard setting study used a modified version of the Analytic Judgment Method (AJM; Plake & 
Hambleton, 2001). The AJM approach is characterized as a test based method (Hambleton & Pitoniak, 2006) 
that focuses on the relationship between item difficulty and examinee performance on the test. It is 
appropriate for tests that use constructed response items like the essay questions and performance task that 
are part of the written part of the California Bar Exam (see Buckendahl & Davis-Becker, 2012). The primary 
modification for the study was to reduce the number of applicants’ performances that panelists reviewed 
from 50 to 30 given the score scale for each essay question and the performance task. 

Panel i s ts  and Obs ervers  
A total of 20 panelists participated in the workshop7. The panelists were licensed attorneys with an average of 
14 years of experience in the field. Panelists were recruited to represent a range of stakeholder groups. These 
groups were defined as Recently Licensed Professionals (panelists with less than five years of experience), 
Experienced Professionals (panelists with ten or more years of experience), and Faculty/Educator (panelists 
who are employed at a college or university). Note that some panelists were associated with multiple roles. 
Some of the experienced attorneys also served as adjunct faculty members at law schools. In listing their 
employment type in the table below, we have documented the primary role indicated by panelists. A 
summary of the panelists’ qualifications is shown in Table 1. 
 
In addition to the panelists, there were also observers who attended the in-person standard setting workshop. 
These included an external evaluator with expertise in standard setting, a representative from the California 
Department of Consumer Affairs, representatives from California Law Schools, a representative from the 
Committee on Bar Examinations, and staff from the California Bar Examination. Observers were instructed 

7 Nominations to participate on the standard setting panel were submitted to the Supreme Court who selected 
participants to represent diverse backgrounds with respect to experience, practice areas, size of firms, geographic 
location, gender, and race/ethnicity. 
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during the orientation of the meeting that they were not to intervene or discuss the standard setting activities 
with the panelists. All panelists and observers signed confidentiality and nondisclosure agreements that 
permitted them to discuss the standard setting activities and processes outside the workshop, but that they 
would not be able to discuss the specific definition of the minimally competent candidate or any of the 
preliminary results that they may have heard or observed during the study. External evaluators and observers 
were included in the process to promote the transparency of the standard setting and to critically evaluate the 
fidelity of the process by which a passing score would be recommended. 
 
Table 1. Summary of panelist demographic characteristics. 
 
Race/Ethnicity Freq. Percent 

 
Gender Freq. Percent 

Asian 3 15.0 
 

Female 9 45.0 
Asian/White 1 5.0 

 
Male 11 55.0 

Black 4 20.0 
 

Total 20 100.0 

Hispanic 2 10.0 
    White 10 50.0 
 

Years of Practice Freq. Percent 

Total 20 100.0 
 

5 Years or Less 10 50.0 

    
>=10 10 50.0 

Nominating Entity Freq. Percent 
 

Total 20 100.0 

ABA Law Schools 3 15.0 
    Assembly Judiciary 

Comm. 1 5.0 
 

Primary Employment Type Freq. Percent 

Board of Trustees 2 10.0 
 

Academic 2 10.0 
BOT - CBE* 1 5.0 

 
Court 1 5.0 

BOT - COAF* 8 40.0 
 

District Attorney 1 5.0 
BOT - CYLA* 2 10.0 

 
Large Firm 4 20.0 

CALS Law Schools 1 5.0 
 

Non Profit 3 15.0 
Governor 1 5.0 

 
Other Govt. 3 15.0 

Senior Grader 1 5.0 
 

Public Defender 1 5.0 
Total 20 100.0 

 
Small Firm 3 15.0 

* Committee of Bar Examiners; Council on Access and 
Fairness; California Young Lawyers Association.  

Solo Practice 2 10.0 

 
Total 20 100.0 

Practice Areas Freq. % 

Business 12 17% 
Personal Injury 6 9% 
Appellate 5 7% 
Criminal 5 7% 
Labor Relations 4 6% 
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Juvenile Delinquency 3 4% 
Probate 3 4% 
Real Estate 3 4% 
Antitrust 2 3% 
Disability Rights 2 3% 
Employment 2 3% 
Environmental Law 2 3% 
Family 2 3% 
Insurance Coverage 2 3% 
Intellectual Property 2 3% 
Administrative Law 1 1% 
Civil Rights 1 1% 
Contract Indemnity Litigation 1 1% 
Education 1 1% 
Elder Abuse 1 1% 
General Commercial Litigation 1 1% 
Government Transparency 1 1% 
Immigration 1 1% 
Legal Malpractice 1 1% 
Mass Tort 1 1% 
Nonprofit Law 1 1% 
Policy Advocacy 1 1% 
Product Liability 1 1% 
Public Interest 1 1% 

Total 69 100% 

 
Metho d 
Numerous standard setting methods are used to recommend passing scores on credentialing8 exams 
(Hambleton & Pitoniak, 2006). The selection of the Analytical Judgment Method (AJM; Plake & Hambleton, 
2001) for the California Bar Exam reflected consideration of the characteristics of the exam as well as 
requirements of the standard setting method itself. The AJM was designed for examinations that use 
constructed response questions that are designed to measure multiple traits. The responses produced by the 
applicants on the essay questions and performance task of the California Bar Exam are examples of 
constructed response questions where the AJM is applicable. 

The methodology first involves identifying exemplars of applicant performance that span the observed score 
scale for the examination. The exemplar performances should be good representations of the respective score 
point such that the underlying score should not be in question. Plake and Hambleton (2001) suggested using 

8 Credentialing is an inclusive term that is used to refer to licensure, certification, registration, and certificate programs.  
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50 exemplars to ensure that there was sufficient representation of the score scale. Once these exemplars have 
been identified, they should be randomly ordered and coded to de-identify the score for the standard setting 
panelists. The goal is to have the panelists focus on the interpretation of the performance level descriptor of 
minimum competency and not the score of the paper. 

The rating task for the panelists is to then broadly classify each exemplar into two or more categories (e.g., not 
competent, competent, highly competent). Once this broad classification is completed, panelists are asked to 
then refine those judgments by identifying the papers close to one or more thresholds. For example, if the 
target threshold is minimum competency, then panelists would identify the best of the not competent 
exemplars and the worst of the competent exemplars. To calculate the recommended cut score for a given 
question, the underlying scores for these exemplars are averaged (i.e., mean, median) to determine a value 
for this question. The process is then repeated for each essay question and performance task with the results 
summed across questions to form an individual panelist’s recommendation. 

In the operationalization of this method for this study, two modifications of the methodology were used. First, 
rather than having 50 exemplars for each question, panelists evaluated 30 exemplars for each question. This 
modification was applied primarily due to the width of the effective scale. Meaning, although the theoretical 
score scale for each essay question spans from 0-100, the effective score scale only ranges from 
approximately 45-90 and is limited to increments of 5 points. This reduces the number of potential scale score 
points and thereby reduces the number exemplars necessary for each score point to illustrate the range. The 
second modification of the process involved sharing with the panelists a generic scoring guide/rubric as 
opposed to specific ones for each question. This was done to avoid potentially biasing the panelists in their 
judgments and to focus on the common structure of how the constructed response questions were scored. 

In the rating task, panelists were asked to review examples of performance and categorize each example as 
either characteristic of not competent, competent, or highly competent performance. Even though the only 
target threshold level was minimally competent, the use of highly competent as a loosely defined category was 
meant to filter out exemplars that would not be considered in the refined judgments. Following the broad 
classification, these initial classifications were then refined to identify the papers that best represented the 
transition point from not competent to competent (i.e., minimally competent). Once these papers were 
identified by the panelists (i.e., the two best not competent exemplars and the two worst competent 
exemplars), the actual scores that these exemplars received during the actual, original grading process were 
used to calculate the average values of the panelists’ recommendations for each question and then summed 
across questions.  

Wo rks ho p A ct iv i t ies  
The California Bar Exam standard setting meeting was conducted May 15-17, 2017 in San Francisco, CA. Prior 
to the meeting, participants were informed that they would be engaging in tasks that would result in a 
recommendation for a passing score for the examination. The standard setting procedures consisted of 
orientation and training, operational standard setting activities for each essay/performance task, and 
successive evaluations to gather panelists’ opinions of the process. Chad Buckendahl, Ph.D., served as the 
facilitator for the meeting. Workshop orientation materials are provided in Appendix B. 
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Orientation 
The meeting commenced on May 15th with Dr. Buckendahl providing a general orientation for all panelists that 
included the goals of the meeting, an overview of the Analytical Judgment Method and its application, and 
specific instructions for panel activities. Additionally, the opening orientation described how cut scores would 
ultimately be determined through recommendations to the California State Bar. In addition, a generic scoring 
guide/rubric was shared with the panelists to provide a framework for how essay questions and the 
performance task would be scored. The different areas of the scoring criteria were a) Issue spotting, b) 
Identifying elements of applicable law, c) Analysis and application of law to fact pattern, d) Formulating 
conclusions based on analysis, and e) Justification for conclusions. Each essay question and performance task 
had a unique scoring guide/rubric for the respective question, but followed this generic structure. 

Part of the orientation was a discussion around the expectations for someone who is a minimally competent 
lawyer and therefore should be capable of passing the exam. The process for defining minimum competency is 
policy driven and started with a draft definition produced by the California Bar. Feedback was solicited from 
law school deans, the Supreme Court of California, and the workshop facilitator for substance and style.  

Based on the input from multiple stakeholder groups and relying on best practice as suggested by Egan et al. 
(2012), the California Bar provided the following description of minimally competent candidate (MCC).  

A minimally competent applicant will be able to demonstrate the following at a level that shows 
meaningful knowledge, skill and legal reasoning ability, but will likely provide incomplete responses 
that contain some errors of both fact and judgment:  

(1) Rudimentary knowledge of a range of legal rules and principles in a number of fields in which many 
practitioners come into contact. May need assistance to identify all elements or dimensions of these 
rules.  

(2) Ability to distinguish relevant from irrelevant information when assessing a particular situation in 
light of a given legal rule, and identify what additional information would be helpful in making the 
assessment. 

(3) Ability to explain the application of a legal rule or rules to a particular set of facts.  An applicant 
may be minimally competent even if s/he may over or under-explain these applications, or miss some 
dimensions of the relationship between fact and law.    

(4) Formulate and communicate basic legal conclusions and recommendations in light of the law and 
available facts. 

Additionally, the facilitator guided the panel through a process where panelists further discussed the MCC by 
answering the following questions:  

 What knowledge, skills, and abilities are representative of the work of the MCC? 

 What knowledge, skills, and abilities would be easier for the MCC? 

 What knowledge, skills, and abilities would be more difficult for the MCC? 
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The results of this discussion and the illustrative characteristics of MCC performance for each of the subject 
areas that were included in this study are included as an embedded document in Appendix C. 

Training/Practice with the Method 
Panelists also engaged in specific training regarding the AJM. This involved a discussion about the initial task of 
broadly classifying exemplars into one of three categories – not competent, competent, or highly competent – 
and using the performance level descriptor (PLD) of the MCC to guide those judgments. In addition, prior to 
the operational ratings, panelists were given an opportunity to practice with the methodology. The practice 
activity replicated the operational judgments with two exceptions: a) panelists were only given 10 exemplars 

distributed across the score scale 
to review and b) panelists only 
identified one exemplar that 
represented the best not 
competent and the worst 
competent. Panelists then 
discussed their selections and the 
reasoning for why their 
judgments reflected the upper 
and lower bound of the expected 
performance of the MCC. 

Operational Standard Setting 
Judgments 
After completing the training 
activities panelists began their 
ratings by independently 
classifying the 30 exemplars that 
were selected for the first 
question. The 30 exemplars for 
each question were selected to 
approximate a uniform 
distribution (i.e., about the same 
number of exemplars across the 
range of observed scores). Figure 
1 below shows the distribution of 
scores for the written section of 
the examination along with the 
distribution of exemplars that 
were selected for this study. 

 
Figure 1. Distribution of observed scores and selected exemplars for the written section of the California Bar 
Examination from July 2016. 
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For the study, these exemplars were then randomly ordered and only identified with a code that represented 
the score that the exemplar received during the grading process in 2016. Panelists were not told the scores on 
the exemplars to maintain their focus on the content rather than an intuitive perception of a given score. After 
panelists made their initial, broad classification, they identified the two best not competent exemplars and 
the two worst competent exemplars from their initial classifications. The selection of these specific exemplars 
is used to estimate the types of performance that would be demonstrated by a MCC. Panelists used a 
predeveloped rating form to indicate the codes on the exemplars that aligned with these instructions. 

To convert the panelists’ ratings into numerical values to then calculate the recommendations, the first step 
was to use a look up table to determine the underlying score associated with a given exemplar code. This was 
done for each question and each panelist. The conversion of the exemplar codes into the scores that each 
exemplar received permitted the summation of the values, calculation of averages (i.e., mean, median) across 
panelists.  

After completing their ratings on the first question, the facilitator led a discussion of the rationale for why they 
selected the exemplars that they did. This process of discussion occurred as a full group and was intended to 
reinforce the methodology and the need to use the definition of minimum competency to inform the 
judgments about exemplar classification. Following this discussion, the judgment process was replicated for 
each of the subsequent essay questions and the performance task with an exception that a group discussion 
did not occur after each question. For logistics purposes, the remaining four essay questions were evaluated 
by half the group as a split panel. Following their ratings on the essay questions, the full panel then replicated 
the judgment process for the performance task. After completing key phases in the process (e.g., 
orientation/training, operational rating) panelists completed a written evaluation form of the process.  

Analysis and Results 
Following the design of the process, each panelist reviewed 3 essay questions (1 as a full group and then 2 as 
part of their subgroup) and the performance task. For each, panelists were asked to select four borderline 
papers that represented the best non-competent responses (2) and the best competent responses (2). After 
the study, the scores for each of the selected borderline papers were identified and used to determine the 
level of performance expected for candidates at this level. 

To calculate the recommended passing score on the examination from the panelists’ judgments, the individual 
recommendations for each panelist were summed across the questions with each essay question being 
equally weighted and the performance task counting for twice as much as an individual essay question to 
model the operational scoring that will occur beginning with the July 2017 administration. Because some 
essay questions were evaluated by half the group per the design, mean and median replacement were used to 
estimate the individual recommendations. Mean and median replacement are missing data techniques that 
are used to approximate the missing values when panelists do not make direct judgments.  

The strategy first calculates the mean or median for the available data and then replaces the missing values 
with the calculated values. This approach retained the recommended values across questions for the panelists 
while permitting calculations of the standard error of the mean and standard error of the median. The 
standard error is an estimate of the variability of the panelists’ recommendations adjusted for the sample size 

 
              13 of 27  

  
   
 

Appendix B

B13



 
    ACS Ventures, LLC – Bridging Theory & Practice 

of the group. These values provide additional information for interpreting the results of the panelists’ 
recommendations. 

Following these judgments, we calculated the recommended score and associated passing rate when 
considering the written part of the examination. However, we needed to know what score on the total exam 
corresponded to this same pass rate. To answer this question, another step was needed to transform these 
judgments to the score scale on the full-length examination. After creating distributions of individual 
recommendations for the written part of the examination, to estimate the score for the full-length 
examination we applied an equipercentile linking approach to find the score that yielded the same percent 
passing as was determined on just the written component of the examination that panelists evaluated.  

This methodology is characterized as equipercentile because the goal is to find the equivalent percentile rank 
within one distribution of scores and transform it over to another score distribution to retain the same impact 
from one examination to another or in this instance, from a part of the examination on which panelists made 
judgments to the full examination. This linking occurred applying the weight that 50% of the total score would 
be contributed by each component – written and MBE.  

There are two important assumptions when applying equipercentile linking. First, we assume that the same or 
a randomly equivalent group of candidates are used to create the two score distributions. Second, we assume 
that the examinations are sufficiently correlated to support the interpretation. In this application, the same 
candidate scores were used from the written part to the full-length examination. In addition, the correlation 
between the written scores and the total score (of which the written scores are a part) was 0.97 suggesting a 
strong relationship between the distributions to support applying an equipercentile linking approach.    

The summary results are presented in Table 2. The panel’s recommended mean and median with the 
associated standard errors are included along with the impact and combined score associated with the 
recommendation, along with a +/- 2 standard error of mean or median. Individual ratings for each essay 
question, the performance task, and the summary calculations are included in Appendix C and have been de-
identified to preserve anonymity of individual panelists. The summary results of these analyses are shown 
here in Table 2.  

Table 2. Summary results with range of recommendations on written and combined score scales with 
impact (i.e., pass rate). 
 Written Score - 

Mean 
Combined Score – 
Mean (pass rate) 

Written Score 
– Median 

Combined Score – 
Median (pass rate) 

-2 SEMean/Median 419 1414 (53%) 414 1388 (60%) 
-1 SEMean/Median 424 1436 (47%) 419 1414 (53%) 
Recommended score 
(SEMean/Median) 

428 (4.47) 1451 (43%) 425 (5.60) 1439 (45%) 

+1 SEMean/Median 432 1480 (36%) 431 1477 (37%) 
+2 SEMean/Median 437 1504 (31%) 436 1504 (31%) 
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Panel i s ts ’  R ecommendat io ns  
Interpreting the results of the panelists’ recommendations involves a combination of sources of evidence and 
related factors. The results shown in this section represent one of those sources, specifically, the ratings 
provided by subject matter experts on exemplars of performance from the California Bar Examination. 
Additional discussion of empirical and related policy considerations is provided in the Evaluating the Cut Score 
Recommendations section below. 

The goal in analyzing the results of the panelists’ judgments was to best represent the recommendation from 
the group. There are different ways this could have been done, each involving a measure of central tendency 
(e.g., mean, median). The mean calculation is the arithmetic average that most people are familiar with, 
however, it may not be the best representation of the group’s recommendation when the distribution is 
skewed. For smaller samples or when extreme scores are observed in a distribution, the mean may be higher 
or lower than the group would have otherwise intended. In these instances, the median is calculated at the 
point where half the recommendations are above the value and half the recommendations are below the 
value to balance the effects of an extreme or outlier recommendation. When the mean and median do not 
converge, it is generally recommended that the median be used as the better representation of the central 
tendency of the observed score distribution. This approach is analogous to the data that are often shared with 
respect to housing prices in cities where a median is used to offset the effects of outliers on upper and lower 
end of the distribution. 

Although the values calculated for the panelists were close, the mean and median recommendations did not 
converge. Therefore, the median likely serves as a better indicator of central tendency of the recommendation 
of the panelists. The median recommended cut score for the written portion of the exam based on all 
panelists’ judgments was 423.75 and was rounded to the nearest observable score of 425 on a theoretical 
scale that ranges from 0 to 700 (i.e., 100 points for each essay question, 200 points for the performance task). 
To then determine how this recommendation would be interpreted with respect to a pass/fail decision, we 
evaluated the impact on a cumulative percent distribution using only the written component performance by 
applicants who took the July 2016 California Bar Examination. 

To evaluate the impact of this recommendation, we found the location in the cumulative percent distribution 
of the written scores that corresponded with this value (i.e., 425). This value resulted in an overall impact of 
46% pass and 54% fail based on the applicants who took the July 2016 California Bar Examination. To then 
determine the score on the full examination that corresponded to this impact, we then used an equipercentile 
linking approach to find the value on the combined score that corresponded to the same impact (i.e., 46% 
pass and 54% fail), and the corresponding value in the distribution yielded a score of 1439. The same process 
was followed in evaluating the mean score that was calculated for the group. 

When collecting data from a sample, it is important to acknowledge that the results are an estimate. For 
example, when public opinion polls are conducted to gather perceptions about a given topic (e.g., upcoming 
elections, customer satisfaction), the results are reported in conjunction with methodology, sample size, and 
margin of error to illustrate that there is a level of uncertainty in the estimate. In selecting a representative 
sample of panelists for this study, we similarly collected data that resulted in a distribution of judgments from 
which we could calculate an estimate of the recommendation of the group. 

 
              15 of 27  

  
   
 

Appendix B

B15



 
    ACS Ventures, LLC – Bridging Theory & Practice 

Because the mean and median were calculated from a distribution of scores, it is also appropriate to estimate 
the variability in those recommendations to produce a range within which policymakers may consider the 
panel’s recommendation. This range was calculated using the standard error of the mean and median. The 
standard error is an estimate of the standard deviation (i.e., variability) of the sampling distribution. To 
calculate the standard error of the median (SEmedian), the standard error of the mean is first calculated and can 
then be approximated by multiplying that value by the square root of pi (i.e., 3.14159. . .) divided by two 
which produces a slightly wider range than the standard error of the mean. Though technical in nature, the 
Standard Error of the Median can also be interpreted conceptually as the margin of error in the judgments 
provided by the panel. 

Given a median recommendation of 425 on the written section with a SEmedian of 5.60, the range of 
recommended passing scores on the written score scale would be 414 to 436 which translates to a range of 
1388 to 1504 on the combined score scale. This range would correspond to the interpretative scale of 139 to 
150. If the mean recommendation range was used, it would correspond to a 1414 to 1504 which on the 
interpretive scale would be 141 to 150. 
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Pro cess  Evaluat io n  Res ul ts  
Panelists completed a series of evaluations during the study that included both multiple-choice questions and 
open-ended prompts. The responses to the questions are included in Table 3 and the comments provided are 
included in Appendix D. With the exception of Question 2 that was rated on a 3-point scale (1 = not enough, 2 
= about right, 3 = too much), ratings closer to 4.0 can be interpreted as more positive perceptions of the 
question (e.g., success of training, confidence in ratings, appropriate time) versus values closer to 1.0 which 
suggest perceptions that are more negative with respect to these questions. 
 
Table 3. Written Process Evaluation Summary Results 
  Median 1 - 

Lower 
2 3 4 - 

Higher 
1. Success of Training      
 Orientation to the workshop 4 0 0 9 11 

 Overview of the exam 3 0 0 12 8 
 Discussion of the PLD 4 0 1 5 14 
 Training on the methodology 3.5 0 2 8 10 
       

2. Time allocation to Training 2 4 16 0 N/A 
       

3. Confidence moving from Practice to Operational 3 1 1 15 3 
       

4. Time allocated to Practice 3 1 6 10 3 
       

6. Confidence in Day 1 recommendations 3 1 2 11 6 
       

7. Time allocated to Day 1 recommendations 2 5 6 9 0 
       

9. Confidence in Day 2 recommendations 3 0 1 11 6 
       

10. Time allocated to Day 2 recommendations 3 1 3 8 6 
       

12. Confidence in Day 3 recommendations 4 0 0 5 15 
       

13. Time allocated to Day 3 recommendations 3 2 1 8 9 
       

14. Overall success of the workshop 3 0 1 12 7 
       

15. Overall organization of the workshop 4 0 0 7 13 
 
Collectively, the results of the panelists’ evaluation suggested generally positive perception of the activities for 
the workshop, their ratings, and the outcomes. The ratings regarding the time allocation were generally lower 
which can be attributed to the intensity of the task and the amount of work. Future studies may benefit from 
an additional day or two to permit more reasonable workload for the panelists. 
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Evaluating the Cut Score Recommendations 
To evaluate the passing score recommendations that were generated from this study, we applied Kane’s 
(1994; 2001) framework for validating standard setting activities. Within this framework, Kane suggested 
three sources of evidence that should be considered in the validation process: procedural, internal, and 
external. Threats to validity that were observed in these areas should inform policymakers’ judgments 
regarding the usefulness of the panelists’ recommendations and the validity of the interpretation. Evidence 
within each of these areas that was observed in this study is discussed here. 

Pro cedural  
When evaluating procedural evidence, practitioners generally look to panelist selection and qualifications, the 
choice of methodology, the application of the methodology, and the panelists’ perspectives about the 
implementation of the methodology as some of the primary sources. For this study, the panel that was 
recruited and selected by the Supreme Court represented a wide range of stakeholders: newer and more 
experienced attorneys and representatives from legal education who collectively included diverse professional 
experiences and backgrounds. The choice of methodology was appropriate given the constructed response 
aspects of the essay questions and performance task. Panelists’ perspectives on the process were collected 
and the evaluation responses were very positive. 

Internal  
The internal evidence for standard setting is often evaluated by examining the consistency of panelists’ ratings 
and the convergence of the recommendations. The standard error of the median on which the 
recommendation was based (5.60) was reasonable given the theoretical range of the scale (0-700) for the 
written component of the examination. This means that most panelists’ individual recommendations were 
within about six raw score points of the median recommended value. Even considering the effective range of 
the scale (approximately 280-630), the deviation of scores across panelists did not vary widely. Similar 
variation was also observed for the mean recommendation. These observations suggest that panelists were 
generally in agreement regarding the expectations of which applicant responses were characteristic of the 
Minimally Competent Candidate. 

External  
Although external evidence is difficult to collect, some sources were available for this study that will be useful 
for policy makers in their consideration of the recommendations of the group. The use of impact data from 
applicants in California from the July 2016 examination can be used as one source of evidence to inform the 
reasonableness of the recommended passing score. In addition, the application of the recommendation to 
scores from other exams (e.g., February 2016, February 2017, July 2017) would also be useful to evaluate the 
potential range of impact. This would be particularly valuable given the different ability distributions of 
applicants who take the examination in February versus July. In addition, consideration of first time test 
takers versus repeat test takers is another potential factor because applicants who are repeating the exam do 
not represent the full range of abilities. 

A limitation of the study was the inability to include items from the MBE as part of the judgmental process. 
Although it would have been a desired part of the standard setting design, the MBE was not made available to 
California for inclusion in the study. In using half of the examination for the study, we can make a reasonable 
approximation of a recommendation for the full examination (see, for example, Buckendahl, Ferdous, & 
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Gerrow, 2010). The correlation between the written and MBE scores is approximately 0.72 suggesting 
moderate to strong correlation, but with some unique variance contributed by each component of the 
examination. 

In addition, passing scores on bar examinations from other states can also be used to inform the final policy. 
However, the use of data from other states should be done with caution for multiple factors. First, it is unclear 
whether other states have conducted formal standard setting study activities, so to evaluate comparability 
based solely on the passing standard may not support California’s definition of minimum competency. Second, 
California has different eligibility criteria than other states that will have an impact on the ability distribution 
of the population of applicants. Specifically, California has a more inclusive eligibility policy than most 
jurisdictions with respect to the legal education requirements. Third, each jurisdiction may have a different 
definition of minimum competency as to how it is applied to their examination. These can contribute to 
different policy decisions.  

To illustrate how California passing score compares with other, larger population jurisdictions, Table 4 is 
shown here for comparison purposes. The overall test taker passing rates are shown from 2007 to 2016 to 
illustrate the current rate, but also the trend in performance over time. 

Table 4. Overall passing rates in selected states and nationally from 2007-2016.9 
Jurisdiction 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 

California 49% 54% 49% 49% 51% 51% 51% 47% 44% 40% 

Florida 66% 71% 68% 69% 72% 71% 70% 65% 59% 54% 

Illinois 82% 85% 84% 84% 83% 81% 82% 79% 74% 69% 

New York 64% 69% 65% 65% 64% 61% 64% 60% 56% 57% 

Texas 76% 78% 78% 76% 80% 75% 80% 70% 65% 66% 

National 
Average 

67% 71% 68% 68% 69% 67% 68% 64% 59% 58% 

 

Note that across jurisdictions and for the nation, there has been a consistent, downward trend in overall 
passing rates beginning in 2014. Similar trends were observed for first-time test takers.6 With passing scores 
for jurisdictions being held constant through policy and statistical equating, the changing variables of ability 
within the candidate population in terms of law school admissions, matriculation, as well as any influence on 
curriculum and instruction have likely contributed to this observed pattern. These data reinforce the caution 
of not simply relying on current passing scores used in other jurisdictions. 

  

9 Data for Table 4 were obtained NCBE 2016 Statistics document (pp. 17-20) and represent the combined pass rate for a 
given year across the February and July administrations. This report can be accessed: 
http://www.ncbex.org/pdfviewer/?file=%2Fdmsdocument%2F205.   
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Determining a Final Passing Score 
 
The standard setting meeting results and evaluation feedback generally support the validity of the panel’s 
recommended passing score for use with the California Bar Examination. Results from the study were 
analyzed to create a range of recommended passing scores. However, additional policy factors may be 
considered when establishing the passing score. One of these factors may include the recommended passing 
score and impact relative to the historical passing score and impact. The panel’s median recommended 
passing score of 1439 (effectively 144 on the interpretative scale) converged with the program’s existing 
passing score with the mean recommended passing score being slightly higher. 

Factors that could be considered include the passing rates from other states that have similarly large numbers 
of bar applicants sitting for the examination. However, the interpretation of these results and the 
comparability are mitigated by the different eligibility policies among these jurisdictions and California’s more 
inclusive policies along with the downward trend in bar examination performance across the country, 
particularly over the last few years. In some instances, the gap between California’s applicants and other 
states has closed and in others, the gap observed in 2007 has remained essentially constant as the trend 
declined on a similar slope. 

An additional factor warrants consideration as part of the policy deliberation. Specifically, the consideration of 
policy tolerance for different types of classification errors. Because we know that there is measurement error 
with any test score, when applying a passing score to make an important decision about an individual, it is 
important to consider the risk of each type of error. A Type I error represents an individual who passes an 
examination, but whose true abilities are below the cut score. These types of classification errors are 
considered false positives. Conversely, a Type II error represents an individual who does not pass an 
examination, but whose true abilities are above the passing score. These types of classification errors are 
known as false negatives. Both types of errors are theoretical in nature because we cannot know which test 
takers in the distribution around the passing score may be false positives or false negatives.  

A policy body can articulate its rationale for supporting adoption of the group’s recommendation or adjusting 
the recommendation in such a way that minimizes one type of misclassification. The policy rationale for 
licensure examination programs is based primarily on deliberation of the risk of each type of error. For 
example, many licensure and certification examinations in healthcare fields have a greater policy tolerance for 
Type II errors than Type I errors with the rationale that the public is at greater risk for adverse consequences 
from an unqualified candidate who passes (i.e., Type I error) than a qualified one who fails (i.e., Type II error). 

In applying the rationale, if the policy decision is that there is a greater tolerance for Type I errors, then the 
decision would be to accept the recommendation of the panel (i.e., 144) or adopt a value that is one to two 
standard errors below the recommendation (i.e., 139 to 141). Conversely, if the policy decision is that there is 
a greater tolerance for Type II errors, then the decision would be to accept the recommendation of the panel 
(i.e., 144) or adopt a value that is one to two standard errors above the recommendation (i.e., 148 to 150). 
Because standard setting is an integration of policy and psychometrics, the final determination will be policy 
driven, but supported by the data collected within this workshop and for this study more broadly. 
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Appendix A – Panelist Information 
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Appendix B – Standard Setting Materials 
 

The nomination form for panelists and documentation used in the standard setting are included below. 
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Appendix C – Standard Setting Data 
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Appendix D – Evaluation Comments 
 
Each panelist completed an evaluation of the standard setting process that included several open-ended 
response questions. The responses provided to each are included below.  
 
Day 1 – Training 

• Lots of reading 
• More time could easily be spent on the practice rating, but I doubt that it would make a 

difference in the outcome. 
• Dr. Buckendahl trained us very effectively. He is engaging, clear, and attentive. I have confidence 

in him and the process. Good work! 
• Perhaps it was the result of the lively discussions we were having, but a little more time for 

practice would have been ideal as I felt I was a bit rushed. 
• More background information before initiating the process would be helpful 
• Perhaps additional time spent as a group discussing not the themes/genres of knowledge for 

each subject, but on what it means to read an essay and decide whether a discussion of the 
theme is sufficient to communicate minimal competency. 

• Not convinced this methodology is valid. Many of us clearly do not know some applicable law 
and these conclusions may therefore determine that incompetent answers amounting to 
malpractice are nevertheless passing/competent. 

• Great and important discussion about minimal competencies on each exam answer discussed. 
• It would have been helpful at the top to have a broader discussion about why the study is being 

done, what the Bar is hoping to learn, and how the individuals (participants) were selected. 
• Would be helpful if watchers could be talking outside [the] room instead of in during review of 

essays. 
• [Related to confidence rating] - only because some of my ratings were different from the 

majority. Otherwise, very confident.  
• [Related to time rating] - Had to rush in order to have time for lunch. 
• I think a broader discussion at the outset before the practice/identification of key issues would 

have been helpful. We all seemed to struggle with our own lack of knowledge and addressing 
that more up front may have helped us move along more efficiently. 

Day 1 – Standard Setting 

• I would have liked to know ahead of time that I would be "grading" 40 essays when I came in. 
• I did not finish and felt rushed. More time for first question. 
• Snacks for end of day grading would help :) I feel like I'm in a groove now and understand the 

concept of what I'm doing, but 30 tests to read is a lot at the end of a long day. Grateful we can 
finish in the a.m.! 

• More time please 
• I'm still not completely certain that I understand how we are qualified to do this without 

answers. It seems like this could have the overall effect of making it easier to pass? 
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• Although a lot of folks complained that we didn't "know enough" of subject matter, after 
reading 30 tests, yes we are - it became easier to spot the competent from the not competent. 
Perhaps this could be talked about at the outset to avoid this needless discussion altogether. 

• I am concerned that an unprepared attorney, without the benefit of experience, studying, or a 
rubric, is not a good indicator of a minimally competent attorney. We all have an ethical duty to 
become competent. New lawyers/3 Ls do that by preparing for the exam. A more seasoned 
lawyer does that by refreshing recall of old material or by resort[ing] to practice guides. Having 
neither the benefit of studying nor outside sources, at least some of us may be grading with lack 
of minimum adequate knowledge. By studying for the exam, test-takers are becoming 
competent and gaining that minimal competency. Practicing professionals who become 
specialized may lose/atrophy that competence in certain field, which needs to be refreshed by 
CLG and other sources. So these scores may be of limited utility. 

• It's too much. Too many questions to review. 
• No changes 
• Got 24/30 done [on the first day]   

Day 2 – Standard Setting 

• It was very difficult to read 60 essays in one day 
• The discussion about where certain papers fall on the spectrum is helpful to let us know we are 

on the right track. 
• We need breaks to stretch our bodies and we need to go outside, so our brains can get fresh air. 
• It might be helpful to have some kind of "correct" sample answer to avoid having to go back and 

re-score or re-read for lack of knowing "the correct answer." 
• I do NOT like being tricked into grading/reading 130 frigging essays! We should have been told 

that this is what the project was. 
• Snacks were a great addition to the day. 
• Thanks for the afternoon snacks! 
• We did not follow the agenda which indicated we should build an "outline" for the "question." 

Instead, on Day 1, we outlined subject areas. There will not be consistency among the group. 
This was clear this AM when there was no agreement regarding Question 1. Each of the 30 
essays was marked as the best no-pass or worst pass by at least one person. We should have 
outlined as a group. 

• After initial "calibration" session on Day 1; and with more time, I feel confident about my ability 
to apply the PLDs to these essays. 

• No changes 

Day 3 – Standard Setting and Overall Evaluation 

• This no doubt took a lot of work, so thank you to all staff and State Bar folks! 
• The early activities and group discussion were helpful in allowing me to orient and direct what I 

ought to be doing for my recommendations. Perhaps a few more panelists to ease the burden 
would be helpful for the future! 

• No changes 
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• I really found the time available to review the subject-matter answers to be very challenging. 
Trying to discriminate among those last four papers and a few on either side of them was 
difficult. An idea: have readers make their 3 initial stacks and identify not more than x (10?) 
papers that fall closer to the borderline. Do that for all answers. Then have readers spend last 
session choosing the "two and two" all at once. 

• I'm not entirely sure I understand how what feels like an arbitrary process by 20 
graders/panelists results in a less arbitrary cut score. Perhaps some additional information or 
process would be helpful. 

• Although providing a scoring rubric would make categorization more consistent, it would do so 
in view of the thoughts of the author and not of the 20 panelists. Having no rubric was tough, 
but appropriate. 

• Breaks between assignments 
• Work with Dr. Buckendahl again. He was very careful, clear, and engaging. Well done! 
• The performance test, unlike subject matter knowledge tests (essays) is much more amenable 

to this sort of standard setting. While, as with essays, we did not outline/rubric/calibrate, that is 
less necessary because of closed universe and the skills being tested. 

• Overall, I think this process made sense. I was troubled that at least one of the panelists had 
clear familiarity with the existing exam and process and a clear knowledge of "right" answers as 
currently graded. I'm not sure everyone had a clear understanding of "minimally competent 
attorney" so we may have had different standards in mind. 

• I'd like to be included in next steps or discussions. Other than just more grading/reading essays. 
• I had a hard time with the time limit to review each answer. I am not clear if I was being too 

thorough, or I missed the lesson on how to move through answers at a quicker pace. 
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Resolution of the Committee of Bar Examiners, passed on August 31, 2017 
 
 
“It was moved, seconded and duly carried … that following a period of public comment, the 
“Report to the Admissions and Education Committee and the Committee of Bar Examiners 
Regarding Public Comments on the Standard Setting Study” dated August 29, 2017 prepared by 
State Bar staff be received and filed; and that following review of the report and the public 
comments received, the Committee’s recommendation that the California Bar Examination 
(CBX) pass line of 1440 be maintained until such time as the two remaining reports on the CBX:  
content validation and law school performance are completed, so that they may also be 
considered in connection with making a recommendation relative to the cut score, be 
forwarded to the Board of Trustees and the California Supreme Court.” 
 
 
 
In Favor Opposed Abstain 
Traci Belmore (Attorney)  Jeanne Vanderhoff Dolores Heisinger  
James Bolton (Public Member ) (Attorney) (Public Member) 
James Efting (Attorney)   
Erika Hiramatsu (Attorney)   
Larry Kaplan (Public Member )   
Paul Kramer (Attorney)   
Alexander Lawrence (Public Member)   
Sandhya Ramadas (Attorney)   
Larry Sheingold (Public Member)   
David Torres (Attorney)   
Patricia Villalobos (Public Member)   
Lee Wallach ( Public Member)   

 
 
 
 

CBE Chair, Karen Goodman, was present but did not vote as there was not a tie. 
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Resolution of the Board of Trustees, passed on September 6, 2017 

 
RESOLVED, that following a period of public comment, which included two public hearings, the 
Board of Trustee accepts the “Report to the Board of Trustees of the California State Bar Final 
Report on the Standard Setting Study and Public Comments Regarding Pass Line Options” dated 
September 5, 2017, prepared by State Bar staff; and it is  
 
FURTHER RESOLVED, that the Board of Trustees approves recommending to the Supreme Court 
of California that it consider the three options relative to the California Bar Examination cut 
score: 1) maintain the current cut score of 1440, 2) reduce the cut score to 1414 on an interim 
basis and 3) reduce the cut score to 1390 on an interim basis, effective with the July 2017 
California Bar Examination.  
 
FURTHER RESOLVED, that staff is authorized to make technical amendments to the Report prior 
to its submission to the Supreme Court  
  
 

In Favor Opposed 
Mark Broughton (Supreme Court Appointee) 
Jason Lee (Supreme Court Appointee) 
Joanna Mendoza (Elected member, District 3) 
Sean SeLegue (Elected member, District 1) 
Stacie Spector (Governor Appointee) 
Alan Steinbrecher (Supreme Court Appointee) 
 

Janet Brewer (Elected member, District 6) 
Terrance Flanigan (Supreme Court Appointee) 
Renee LaBran (Governor Appointee) 
Richard Ramirez (Assembly Appointee) 
Brandon Stallings (Elected member, District 5) 
 

 

Board President Jim Fox was present but did not vote because there was not a tie. 
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EXECUTIVE SUMMARY 
 
The recent sharp drop in the percentage of applicants passing the Bar Examination in 
multiple states, including California, has generated considerable public debate regarding 
possible causes. The California Committee of Bar Examiners requested that the Research 
Solutions Group (RSG) conduct analysis of existing California Bar Examination (CBE) 
databases to:  1) establish a statistical baseline to profile the changes in passing rates 
that have occurred in California; and 2) determine if any insight could be provided from 
these databases into the factors that might have contributed to the decline in scores.  On 
the basis of the data available, six research questions were posed to guide the analyses. 
 
Data from the 2008, 2012 and 2016 examinations were analyzed.  Over this 9 year period 
the following changes occurred: 
 

• The number of test takers declined by 6% including an 11% decline in the number 
of July test takers and a 4% increase in February examinees. 

 
• The mix of examinees shifted, with traditionally higher performing groups making 

up proportionately less of the total test takers over time.  
 

• For the July exams, overall average Total Scale Scores (TSS) and bar passage rates 
dropped between 2008 and 2016:  The average TSS declined 66 points (1481 to 
1415) points and the percentage passing was 18% lower (62% to 44%) in 2016 
than in 2008.    Less pronounced decreases also occurred in the February exams 
between the two years.   

 
The magnitude of the changes was not equal for all subgroups within applicant 
populations. The passing rate for applicants from CA ABA schools with higher median 
LSAT scores dropped 11% between 2008 and 2012 as compared to an almost 30% 
decrease for applicants from lower LSAT schools. The drop in passage rates in the various 
racial/ethnic groups varied by only 5% however. Additionally, the drop in scores on the 
Written and MBE sections were roughly equivalent within the various groups, suggesting 
that neither section disproportionately contributed to the change. 
 
Results from an estimation model indicated that all things being held equal, roughly 20% 
of the change in July CBE scores and 17% of the change in bar passage rates could be 
attributed to the change in the mix of test takers between 2008 and 2016. Analyses also 
revealed a highly disproportionate number of test takers scored at the very lowest levels 
of the score distribution in 2016 relative to 2008 (21% vs 10%).  A comparison of the 
composition of test takers scoring in this bottom portion of the distribution also revealed 
a disproportionate change across selected subgroups.  
 
An analysis of “two-year” pass rates indicated that gaps in performance between 2008 
and 2016 narrowed considerably,  while an analysis of the reliability of the CBE actually 
showed very slight improvements on both the individual sections and overall scores. 
 
Finally, analyses were conducted to evaluate the impact of alternative passing standards, 
or “cut points”, upon the decline in passage rates.   If the modal U.S. standard of 135 
were applied instead of California’s existing standard of 144, it is estimated that 22% 
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more applicants would have passed the July 2016 CBE. The size of the decrease between 
2008 and 2016 would have shrunk by 3%.  Finally, if California were to use a standard of 
133 (the passing score applied in New York state), the decrease in passing rates between 
2008 and 2016 was estimated to be identical (9%) to New York’s for similarly situated 
applicants.   Since New York adopted the Uniform Bar Examination in 2016 this finding 
suggests that use of the UBE format in California would probably have had little to no 
effect on the decrease in bar passage. Further, the change in passing rates for 1st time 
students from California ABA schools between 2008 and 2016 were similar to other 
states with large applicant pools. 
 
These results suggest that there are most likely other factors beyond those examined in 
these analyses which are affecting the CBE passage rate. Institutional factors such as 
changes in curriculum and/or variation in student characteristics such as motivation, 
preparation and/or latent legal ability and law school performance may be operating.  In 
the absence of additional data, however, we cannot asses the impacts of such variables. 
The nature, size and directionality of these decreases require additional data.  
 
Finally, this study did not address whether the content of the CBE remains relevant to 
assessing the minimum competency to practice law, or whether the current standard 
remains appropriate in today’s practice environment.  These are issues that would also 
require different data and study methods.
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I. BACKGROUND 
 
 
In recent years, there has been a fairly steady decrease in the passing rate on the 
California Bar Examination (CBE).   From its recent peak in July of 2008 to the most recent 
2016 July administration, the percentage of applicants passing the exam has fallen by 
18% (from 62% to 44%). The decline has been a steady one. During no 8-year period 
since the examination was in its current configuration has the passing rate decreased by 
this amount.  This downward trend mirrors a similar pattern observed in the average 
Multistate Bar Examination (MBE) performance in California over the same period; a 
drop from 1476 to 1423.  It is worthwhile noting that the trends observed in California 
are consistent with those observed nationally over the same period (see Figure 1). 
 

Figure 1 
 

Comparison of California and National 
Average MBE Performance 

2008 through 2016 July Administrations  
 

 
 
Much has been written recently about possible causes for these drops.  Some have 
theorized that the test takers themselves have changed.  The National Conference of Bar 
Examiners (NCBE), authors of the MBE, has published several pieces suggesting this and 
attesting to the continuing psychometric strengths of the exam.  They point to the 
changing landscape of legal education reflected in lowered admission numbers, a decline 
in the quality of the applicant pool, and shifting attrition and transfer policies.  This 
argument has been somewhat corroborated in statistics reported by the American Bar 
Association. For entering law school classes of 2005 and 20131, the number of law school 
applications fell 38% (from 95,800 to 59,400), the number of admissions dropped by 19% 
(from 56,100 to 45,700) and eventual matriculations decreased by 17% (from 45,800 to 

1 These classes would have made up the majority of first time test takers sitting for the July 2008 and 2016 
bar examinations. 
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37,940) with no corresponding decrease in the number of schools during that period.  As 
a result, a much higher percentage of applicants were admitted to ABA schools in 2013 
(75%) than in 2005 (59%).   
 
Law school deans have rebutted these arguments. They have posited that the 
examination itself has gotten more difficult.  The deans have questioned whether it 
remains an appropriate measure of minimal competency to practice law and whether the 
content is relevant.  They also argue that the standard that is being applied in 
determining minimal competency to practice in California has been set too high, and 
should be more in line with other states (see Figure 2). They point to the increased 
curricular emphasis and instructional time that has been placed on bar preparation skills 
and legal analysis in recent years.  Finally, the deans suggest that the average credentials 
(LSAT scores and Undergraduate GPA) have generally not declined, and where they have, 
they are in no way decreasing at the rates that their bar passage has. 
 

Figure 2 
 

The Passing Scores  
States Using the Multistate Bar Examination 

(in MBE Units) 
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II. PURPOSE OF THIS STUDY 
 
A shift over time in performance on an examination such as the CBE is generally a 
function of one or more of three possible reasons: (a) the examination itself has changed 
in some manner, (b) the overall ability or preparedness level of the applicants sitting for 
the exam has changed, and/or (c) the composition of the test-taking population has been 
altered.  In response to the ongoing public debate and to help untangle the relative 
impact of these causes, the California Committee of Bar Examiners (The Committee) 
requested that an initial study be conducted. 
 
This initial study would be limited to analyses of existing, readily available electronic 
Admissions/Examination Results databases.  The purpose of the study would be to (1) 
establish a statistical baseline to profile the changes that have occurred; and (2) 
determine whether insights could be provided into factors that might have contributed 
to the decline.  The study would both draw on existing broad statistical summaries and 
technical reports prepared after each examination, and supplement them with 
additional, more detailed analyses of the electronic databases that would focus on year-
over-year changes.   
 
Thus in summary, the primary objectives of this study were to organize and investigate 
historical databases for the purpose of establishing a baseline for the changes that have 
occurred over time, and to investigate any emerging patterns that that could shed light 
on any or all of the three potential reasons for the decrease in scores and passage rates.  
 
 
III. METHODS  
 
A. Study Data 
 
The Bar Admissions Office of the State Bar (“Admissions”) maintains a base of 
information for each applicant who sits for the CBE.  In additional to basic demographic 
information (e.g., gender and race/ethnicity), the applicants’ scores on each section of 
the examination and final pass/fail disposition are maintained for all applicants.  For the 
current study, we focused on three specific administration years:   
 

• 2008, a period when bar passage rates were at their highest in recent history 
• 2016, the most recent period when scores and bar passage rates have been at 

their lowest since at least 1990 
• 2012, a midpoint between the two years when scores were on the decline 

 
We reasoned that if patterns did exist, they would come to light by focusing on the most 
recent years with the most extreme differences.   
 
Additional factors contributed to the selection of these periods. The CBEs during these 
years shared the following similarities2 in that: 
 

2 The configuration and scoring of the CA Bar Examination has changed over the years. We reasoned that it 
would best to eliminate exams from those periods so as to insure apple-to-apple comparisons. 
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• They were configured  the same(i.e., the MBE, 6 Written Essays, and 2 
Performance Tasks (PT)) 

• They were scored  the same (i.e., Each PT was given 2 times the weight of an 
Essay) 

• They were scaled the same (i.e., the Raw Written Score was scaled to the mean 
and sd of the MBE) 

• Total Scale Scores (TSS) were calculated in the same manner (i.e., .35 x MBE + .65 
x Written) 

• Phase II regrading score bands were the same (i.e., 1390-1439.99)3 
• The score required for passing remained the same (i.e., 14404) 

 
For each applicant testing within those years, we extracted the following demographic 
and performance data5:   
 

1. Racial/ethnic status 
2. Gender  
3. Applicant’s law school designation (which includes other non-traditional 

designations such as foreign trained) 
4. Number of examination attempts at the time of administration 
5. Attorney applicant status 
6. Examination administration (February vs. July) 
7. MBE Scale Score 
8. Written Scale Score 
9. Total Scale Score (TSS) 
10. Pass/Fail disposition 

 
Standard reporting of each CBE’s general statistics routinely re-categorizes the 300+ law 
school designations into more homogenous clusters. Previous analyses have found that 
average examination performance between these clusters varies significantly.  Therefore, 
to facilitate analysis and reporting, we established similar clusters. They included:  
 

• California ABA-Approved Institutions (CA-ABA) 
• Non-California ABA-Approved Institutions (NCA-ABA) 
• California Accredited Institutions (ACC) 
• California Unaccredited Institutions (NAC) 
• Foreign Trained (FOR) 

 
Further Classification of CA-ABA Schools. Past research has identified wide diversity in 
examination performance between students from the various CA-ABA institutions and 
found that these differences were highly correlated with the Average Law School 
Admission Test (LSAT) scores at these institutions (see Figure 3).   As a result, we 
reasoned that it would be valuable to further categorize these schools into more 
homogeneous groups in a search for deviations in patterns of performance. 
 

3 Between 2008 and 2012, the Phase III scoring process changed somewhat, but should have no impact on 
the analyses proposed here given the relatively small number of applicants experiencing this scoring. 
4 CA multiples the MBE by a factor of 10. Thus, the 1440 is equivalent to 144 on the original MBE scale. 
5 Only applicants completing all sections of the CBE were chosen. 
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Figure 3 
 

Relationship between Average Law School LSAT and 
Bar Passage Rates* 

1998-2007 
 

 
  * Each point on the graph represents the 10 year average LSAT and Passing Rate for students from one 
      school 
 
Since LSAT scores are no longer collected during the application and admissions process, 
we looked to an outside source6 for these data. The website lawschooltransparency.com 
provided median LSAT scores for each CA-ABA school.  Scores were available for 2010 
and 2014.  We used the 2010 results7 since those statistics would most closely reflect the 
class which took the midpoint examination in the study. We attempted to establish 
roughly equal number of law schools in each group and find a break point in the Median 
LSAT for the grouping.  Our analysis resulted in the following groups: 
 

• Level I   - 7 schools; Median LSAT Range (150-155) 
• Level II  - 6 schools; Median LSAT Range (158-161) 
• Level III - 8 schools; Median LSAT Range (163-170)  
 

  

6 The last year that individual applicant LSAT scores were collected during the admissions process was 2007 
7 The correlation between 2010 and 2014 LSATs was .96 suggesting little change in the relative standings of 
the schools over time 
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B. Research Questions  
 
Given the available data, this study sought to address five (5) major research questions. 
 
1. How has the composition of the test-taking population changed over time? 

a) How has the absolute number of test takers differed? 
b) What changes have occurred in the relative “mix” of test-takers, i.e., do certain 

historically lower performing groups now make up a higher proportion of the test-
taking population?  

 
As the number of applications to law schools have decreased, it is possible that 
characteristics of students (measureable or otherwise) have changed over time. 
Historically, selected applicants from certain subgroups have performed more poorly on 
the bar examination and passed at a lower rate than others (e.g., NAC vs CA-ABA 
schools).  If the test taking population as a whole is more “saturated” with these lower 
performing groups, it might be one cause for decreasing scores.   
 
2. To what degree have examination scores & final pass/fail disposition changed over      

time? 
a) Has the magnitude of the changes been consistent across sections of the 

examination? 
b) Have each of the relevant sub-groups experienced similar changes, or have some 

groups experienced greater changes than others?  
 
The simple change in the overall passage rate is a gross statistic.  Knowing if specific 
groups of applicants experienced larger or smaller decreases in performance is essential 
to a gaining an understanding of the change.  Additionally, pass/fail disposition is based 
upon actual examination scores; a closer examination of the size of differences is 
essential.   
 
3. To what degree has the shape of the distribution of scores changed, i.e. while the 

mean scores have changed, have other attributes (e.g., the median, relevant 
quartiles, etc) shifted as well? 

 
At this point, it is unclear whether the change in scores leading to the decreasing passage 
rate is consistent throughout the score distributions, or more heavily concentrated in one 
or more locations (e.g., close to the passing standard).  It is reasonable to determine 
what size of improvement in performance on recent examinations would have led to 
increased passage rates.    
 
4. Has the likelihood of eventually passing (e.g., after 2 years) changed over time? 

a) Are individual examinees who must repeat the exam more or less likely to pass 
upon retaking the exam?     

b) Has perseverance of failing examinees remained consistent? 
c) What do these patterns look like by relevant sub-groups, and how have they 

changed? 
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Preliminary evidence suggests that the recent passing rates have not dropped as rapidly 
for repeating applicants (those taking the exam for a 2nd, 3rd, or more time) as in the past.  
This may imply that an “eventual” bar passage rate may not have changed as drastically 
as the first time rate.  What we may be seeing is that recent applicants are taking longer 
to pass.  If this were the case, it may point to possible changes in applicants’ bar 
preparation that have occurred since 2008. 
 
Analyses of the success of test repeaters require that a given applicant be tracked over 
time, i.e., longitudinally.  To compile longitudinal data for the purposes of this study, we 
first obtained data for the cohort of students who took the exam for the first time in July 
2008, and followed them forward through February 2010, a total of four examinations.  
For a second cohort who had taken the exam more recently, we selected students who 
first sat for the CBE in July 2014 (when the passing rate first dipped below 50%) and 
followed them forward through February 2016, an additional four examinations.   
 
5. Have other statistical/psychometric properties of the examination changed over 
time in such a way to impact applicant scores? 

a) Has the reliability of the overall examination or its individual sections changed? 
b) Has the nature of the relationship of the sections changed?  For example, if 

historically applicants performed similarly on specific sections of the exam, either 
doing well or poorly on both sections, has that pattern persisted?  

 
The amount of measurement error that exists in applicant scores is a function of the 
reliability of the respective sections (i.e., written and MBE) and the degree of relationship 
between them.  Reliability is a measure of the degree of stability or consistency of scores 
on a test and is one of key indicators of a test’s psychometric properties.8 The lower the 
reliability, the higher the amount of error that exists in the measurement.  Overall 
reliability on the CBE itself is a function of the separate reliabilities of the Written section, 
the MBE and the degree of correlation between the two.  As any of these three values 
change, so does the reliability. 
 
6. How would bar passage rates change if the cut point were set at a standard used by 
other states?  

a) What would the passage rates have been if a different passing score had been 
established? 

b) Would the decline in passage rates during the study timeframe been as 
pronounced under such a circumstance?  

c) Would any relevant sub-group have seen larger increases or decreases than 
others? 

 
The California standard (i.e., 1440) for passing the CBE did not changed over the 9 year 
time frame of our analyses.  As previously discussed, this standard is the second highest 
in the country, and questions have been raised as to whether bar passage rates would 
have declined as steeply if the standard was lower.  An additional related question was 

8 Validity is another major psychometric property of a test.  Data available to this study precludes an 
evaluation of any changes that may have occurred since 2008 in any of the various measures of validity 
that are used. 
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how the decreases in passing rates under an alternative standard would compare to that 
of a similarly situated state (i.e., one of comparable size, applicant composition and 
passing standard).  
 
 
IV. RESULTS 
 
This section discusses the data analyses and outcomes relevant to each of the study 
research questions identified above.  For the most part, we present findings for both July 
and February administrations. For some analyses we present results for July only since 
applicants sitting for this administration generally are more representative of the typical 
recent law school graduate.  All calculated statistics are presented in the tables but only 
key findings (e.g., significant differences between CBE years or subgroups) are discussed 
in the text.  
 
1. How has the composition of the test-taking population changed over time? 
 
Figures 4 and 5 illustrate the trend in applicants sitting for the July and February CBE 
since 1990. 
 

Figure 4 
 

Number of Examinees Taking July CBEs 
1990 through 2016 

 

 
 
 
Figure 4 depicts the gradual rise in July examinees peaking in 2006 and again in 2013, and 
beginning a sharp drop in 2014. The February counts (Figure 5) have tended to track with 
those of the July examinations, though the downward trend seen in the July counts 
during the past two has been countered by an upward trend in the number of February 
test takers. This uptick may be a function of more applicants repeating the examination.  
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Figure 5 
 

Number of Examinees Taking February CBEs 
1990 through 2016 

 

 
 
 
Table 1 provides the characteristics of applicants sitting for examinations in each of the 
three years included in our study time frame (2008, 2012 and 2016). Since the 
populations of test-takers for the July and February bar administrations have traditionally 
varied in terms of size and composition, we examined differences within each 
administration separately.  These point-in-time snapshots show small, but interesting 
variances in the composition of the applicant populations in each year. 
 
For the July CBE, we note that:   
 

• In comparison to 2008, there were 11% fewer applicants in 2016. This is the 
largest change during any 8-year testing period since 1990.  

 
• In comparison to 2008, the 2016 population of test-takers included a slightly 

higher proportion of minority applicants, notably Hispanics (5%) and a 
corresponding lower proportion of White applicants (6%)9.  As discussed later, 
minority applicants have tended to have lower scores and passage rates than 
Whites.  
 

• There were 5% fewer first time takers in 2016 than in 2008 (72% compared to 
67%), and a corresponding 5% increase in the proportion of test repeaters. First 
time applicants traditionally have performed higher than those repeating the CBE. 

  

9 A small number of applicants do not report their race/ethnicity or report as some other group.  The 
percentages are based only on applicants in the four major groups. 
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Table 1 
 

Composition of the CBE Applicant Pool in 2008, 2012, 2016 
July and February Administrations 

 

 
July CBE February CBE 

Metric 
Year Change Year Change 

  
2008 

  
2012 

  
2016 

2008-
2016 

  
2008 

  
2012 

  
2016 

2008-
2016 

 Examinees 8,590 8,664 7,648 -11% 4,497 4,334 4,678 4% 
                  
 School                 
  CA ABA 53% 55% 53% 0% 40% 39% 38% -2% 
    Level I   29%   28%   31%   2%   50%   47%   48%    -2% 
    Level II   36%   35%   31%  -5%   30%   34%   30%     0% 
    Level III   34%   35%   37%   3%   18%   18%   21%     3% 
                  
  Non CA ABA 22% 20% 18% -4% 17% 18% 17% 0% 
  CA Accredited 9% 7% 10% 1% 13% 12% 14% 1% 
  CA Non-Accredited 3% 2% 2% -1% 7% 6% 4% -3% 
  Foreign 3% 3% 5% 2% 5% 6% 7% 2% 
                  
  Exams Taken                 
   1st 72% 74% 67% -5% 33% 33% 29% -4% 
   2nd 7% 7% 9% 2% 33% 33% 38% 5% 
   3rd 7% 6% 10% 3% 8% 9% 10% 2% 
   > 3rd 12% 11% 13% 1% 24% 23% 22% -2% 
                  
 Racial/Ethnic                 
   Asian 18% 18% 20% 2% 18% 19% 21% 3% 
   Hispanic 9% 10% 14% 5% 11% 12% 14% 3% 
   Black 5% 5% 6% 1% 8% 7% 7% -1% 
   White 57% 56% 51% -6% 52% 51% 49% -3% 
                  
 Gender                 
   Male 52% 53% 48% -4% 54% 51% 50% -4% 
                  
 Attorney 9% 9% 11% 2% 17% 17% 19% 2% 

        * Multi-group categories may not add to 100% due to missing information or small numbers in an  
             “other” group 
 

• 53% of applicants graduated from CA-ABA schools in 2008 and this did not change 
in 2016.  However, there were 4% fewer students coming from NCA-ABA schools 
(22% versus 18%). Foreign trained applicants, a traditionally low performing 
group, increased slightly from 3% to 5%. 
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• By 2016 males no longer made up the majority of examinees (48% vs 52% 
females). Given the historical similarities in scores between the gender groups, 
this change would be estimated to have minimal impact.    

 
With respect to the February administrations, we observed: 
 

• The number of applicants for the February 2016 administration was 4% greater 
than the number in 2008 (4,678 versus 4.497) but the relative percentage of first 
time takers was reduced by 4% (from 33% to 29%). This could suggest that the 
recent decrease in the July passage rates may be “feeding” additional applicants 
into the February administrations.10  

 
• Similar to the July examinations, the proportion of Asian and Hispanic examinees 

was higher in 2016 than 9 years earlier while the percentage of Whites was 3% 
lower.  

 
• The proportion of students from Level III (high LSAT) schools was 3% greater in 

2016 than in 2008.  
 

• The proportion of attorney applicants in the February exam was higher than in 
the July exam in both 2008 and 2016, and for both administrations in both years 
the proportion of attorneys sitting for the bar was 2% greater.  

 
Table 1 shows that the proportion of applicant groups that have historically scored lower 
on the CBE was somewhat greater in 2016 than in 2008.  A full evaluation of any 
relationship between these changes in the composition of the applicant population and a 
reduction in scores requires addressing the remaining research questions.  
 
 
2. To what degree have examination scores & final pass/fail disposition changed over 

time? 
 
Total Population. Table 2 presents information on the average performance on each 
section of the exam and the total scores (expressed in scale score points), along with the 
percentage passing the examination in the three years under study.  Data is presented 
for both the July and February CBE.  
 
Inspection of the table reveals that while the absolute change in the MBE and Written 
sections of the examination have differed, the percentage decreases in scores are equal 
(4% for July and 1% in February).   This result indicates that across all applicants, no one 
section of the examination is contributing to the decrease in passing rates more than 
another.  
  

10 The “tracking/persistency” portion of the analyses presented later will shed more light on this issue 
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Table 2 
 

Average CBE Performance & Bar Passage Rates By Administration 
 

Year 
July February 

  
N Ave. 

MBE 
Ave. 

Written 
Ave. 
Total 

% 
Pass N Ave. 

MBE 
Ave. 

Written 
Ave. 
Total % Pass 

2008 8,590 1476 1481 1479 62% 4,497 1405 1400 1402 40% 

                      

2012 8,664 1460 1456 1457 56% 4,334 1407 1407 1407 43% 

                      

2016 7,648 1423 1415 1418 44% 4,678 1388 1387 1387 36% 

                      

2008-2016                     

 Diff. -942 -53 -66 -61 -18% 181 -17 -13 -15 -4% 

% Change -11% -4% -4% -4% -29% 4% -1% -1% -1% -10.0% 

 
It further suggests that whatever the different skills being measured on the respective 
parts of the test, all have decreased at a similar pace.    Overall, the average Total Scale 
Score (TSS) has dropped 61 scale score points in July (from 1479 to 1418) and 13 points in 
February (from 1400 to 1337).  By way of reference, in 2016, the average score actually 
fell below the passing standard of 1440.11   In terms of standard deviation (Sd) units, this 
represents slightly less than a ½ Sd change in July and a 10% Sd change in February.   
 
The TSS drop was accompanied by a corresponding decrease in passing rates for the July 
exams; there was a steady decline in these rates from 62% to 56% to 44% in 2008, 2012 
and 2016, respectively.  The change in passing rates in February, however, rose between 
2008 and 2012 (from 40% to 43%), followed by drop to 36% in 2016. 
 
We next examine whether different segments of the applicant pool experienced differing 
degrees of change from 2008 to 2016.  Given the substantial difference between July and 
February administrations, we present findings for the July examinations.  Where findings 
are significantly different for February administration, we point these out.   
 
Repeater Status. Table 3 presents similar data to Table 2, stratified by whether 
applicants were sitting for the first time (“first timers”), or repeating the examination 
(“repeaters”). As known from historical results, first timers perform consistently higher 
than repeaters and that fact is illustrated in Table 2. The gap in TSS between the two 
groups in 2008 was 150 scale score points (a full Sd.); however, that gap decreased on 
average to 137 points by 2016. 
 

11 This situation recently began in 2013 when the mean score fell to 1436 and has occurred in three other 
administrations since 1990. 

12 

                                                           

Appendix G

G16



Table 3 
 

Average CBE Performance & Bar Passage Rates By Repeater Status 
July Administration 

  

` 

1st Time Taker Repeater 

Ave. 
MBE 

Ave. 
Written 

Ave. 
Total 

% 
Pass 

Ave. 
MBE 

Ave. 
Writt

en 

Ave. 
Total 

% 
Pass 

2008 1515 1523 1520 75% 1373 1368 1370 28% 

                  

2012 1493 1495 1494 69% 1365 1340 1349 18% 

                  

2016 1458 1461 1460 57% 1353 1323 1333 17% 

                  

2008-2016                 
 Diff. -57 -62 -60 -18% -20 -45 -37 -11% 

% Change -4% -4% -4% -24% -1% -3% -3% -39% 

 
 
First timers experienced similar rates of decrease in their MBE and Written scores, while 
repeaters’ MBE scores dropped by 1% as compared to a 3% drop in their Written scores.    
The absolute decrease in passing rates for first timers between 2008 and 2016 (18%) 
followed the pattern for the entire test taking pool, while the absolute decrease for 
repeaters was almost half that amount (11%).  Additionally, for repeaters the sharpest 
decrease was seen in 2012 (18%; a drop of 10% from 2008). The change from 2012 to 
2016 was only 1% as compared to the 8% decrease for first timers.    This pattern tends 
to suggest that the recent applicants repeating the examination may have been 
qualitatively different than their predecessors. 
 
Law School. Table 4 presents change in scores and passing rates stratified by the type of 
school that the applicant attended. Historically, average scores and passing rates have 
been highest among the CA-ABA and NCA-ABA schools.  Scores and passing rates for ACC 
and NAC have been much lower.  For example, in 2008 the passing rate at CA-ABA 
schools was 74% as compared to 21% at NAC schools (a net difference of over 50%).  Yet, 
in terms of score changes and decreases in passage rates over the study time frame, 
students from CA-ABA schools had the largest absolute changes in scores and bar 
passage rates. 
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Table 4 
 

Average CBE Performance & Bar Passage Rates by Type of Law School Attended 
July Administration 

 
 

 
 
 
Average scores by section dropped equally (roughly 4%) in both in and out-of-state ABA 
schools, while students from the ACC and NAC experienced greater drops in their Written 
sections (4% and 5% respectively) than on the MBE (2%).  Correspondingly, the absolute 
drop in bar passage rates was greater for students from the ABA schools (20% and 18%) 
than in the non-ABA schools (13% for ACC and 7% for NAC).  As shown at the bottom of 
Table 4, the absolute drop in the passing rate is quite different from the percentage 
change in the passing rate.  For example, while the passing rates for students in ACC 
schools dropped by only 13%, that drop represented a 50% decrease from the 26% level 
in 2008.   
 
When we look more deeply into the changes in performance of students from CA-ABA 
schools, some interesting trends begin to emerge.  Table 5 provides data on the 
performance of applicants from schools based upon the median LSAT for students at 
those schools. Both average section scores and passing rates for the Level III schools (i.e., 
those with the highest median LSAT scores) were the highest of the three school groups 
in 2008 and remained that way in 2016.  Students from Level III schools also showed the 
smallest decrease in passage rates at 11%, and the smallest and most consistent changes 
in examination section scores (3%) and overall TSS.  For applicants from schools with 
lower median LSAT scores (Levels II and I), the decrease in performance between 2008 
and 2016 is much greater.  
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Table 5 
 

Average CBE Performance & Bar Passage Rates by CA ABA Law School Level  
July Administration 

 
 

Year 
Level I LSAT Schools Level II LSAT School Level III LSAT Schools 

Ave. 
MBE 

Ave. 
Written 

Ave. 
Total 

% 
Pass 

Ave. 
MBE 

Ave. 
Written 

Ave. 
Total 

% 
Pass 

Ave. 
MBE 

Ave. 
Written 

Ave. 
Total 

% 
Pass 

2008 1455 1476 1468 61% 1513 1529 1523 77% 1553 1562 1559 83% 

                          

2012 1439 1460 1453 55% 1480 1497 1491 69% 1542 1543 1543 81% 

                          

2016 1389 1390 1389 32% 1462 1458 1460 56% 1509 1519 1516 72% 

                          
2008-
2016                         

Difference -66 -86 -79 -29% -51 -71 -63 -21% -44 -43 -43 -11% 

% Change -5% -6% -5% -48% -3% -5% -4% -27% -3% -3% -3% -13% 
 
 
While not all students in the various law school groupings share an identical LSAT score, 
their LSAT does tend to be more similar to those in their own school group than students 
attending schools from other Levels.  Although there have been decreases in CBE 
performance  in all Levels in recent years, the fact that the changes are more pronounced 
in the Levels I and II schools may suggest that the quality (and possible ability level) of 
students from those schools have changed at a more rapid pace than students from the 
Level III schools. 
 
Racial/Ethnic Group. Table 6 presents similar statistics for the July examinations 
stratified by racial/ethnic group.  Historically, White students have made up the majority 
of students sitting for the CBE and have had the highest scores and bar passage rates.  
When we look at how CBE performance has changed by racial/ethnic group over the 
study time frame, we see that Whites have tended to behave similarly to the various 
minority groups.   Mean Written scores have dropped by 4% between 2008 and 2016, 
which is exactly the pattern seen in Blacks and Hispanics.  Scores for Asians, a group 
whose ranks have proportionately increased since 2008, dropped by 1% more.  Across all 
ethnic groups, TSS have decreased by either 3% or 4%, and the decrease in bar passage 
rates differ by only have 5% between the groups (18% in Asians, 17% for Whites, 15% for 
Hispanics and 13% for Blacks).  The largest relative decrease in passage rates was 
experienced by Blacks where their change from 34% in 2008 to 21% in 2016 represents 
an overall 38% decrease (compared to 32%, 31% and 24% for Asians, Hispanics and 
Whites, respectively).  
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Table 6 
 

Average CBE Performance & Bar Passage Rates by Racial/Ethnic Group  
July Administration 

 

 
 
 
Gender. Finally, Table 7 presents performance statistics by gender.  Both CBE scale scores 
and bar passage rates have historically been fairly equal.  In 2008 the there was only a 9 
point difference between males and females and 2% difference in passage rates (females 
higher in both cases)12.  In 2012, performance was identical for males and females, while 
in 2016, the female passing rate was 1% lower for females than male examinees (43% vs 
44%).  This slight shift is evidenced in the 2008 to 2016 % Change data showing a net 
decrease in pass rates of 20% for females and 17% in males. 
  

12 A pattern has existed for many years whereby female test takers score more highly on the Written 
section of the CBE while the reverse is true for the MBE.  Interestingly the gap has widened on the MBE 
while narrowing slightly on the Written section. 
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Table 7 
Average CBE Performance & Bar Passage Rates by Gender 

July Administration 
 

Year 
Females Males 

Ave. 
MBE 

Ave. 
Written 

Ave. 
Total % Pass Ave. 

MBE 
Ave. 

Written 
Ave. 
Total % Pass 

2008 1462 1496 1484 63% 1489 1467 1475 61% 

         
2012 1439 1467 1457 56% 1479 1446 1458 56% 

         
2016 1403 1421 1415 43% 1443 1409 1421 44% 

         
2008-2016         
Difference   -59 -75 -69 -20% -46 -58 -54 -17% 

% Change -4% -5% -5% -32% -3% -4% -4% -28% 

 
“Multi-Characteristic” Estimation Model.  The preceding tables have shown some 
changes in the composition of the CBE applicant population over the study period (Table 
1), along with  changes in CBE performance by individual characteristics of applicants 
including repeater status, type of law school, race/ethnicity and gender (Tables 3-7).  An 
applicant however is some combination of these individual attributes.  For example, they 
may be a Hispanic female coming from a Level III ABA school who repeated the exam for 
the second time, or a White male who graduated from an accredited law school making 
their first attempt.  Additionally, the combination of characteristics represented by 
applicants in each year’s test-taking population varies over time. 
 
To estimate the impact that that the change in applicant mixes from 2008 to 2012 and 
2016 may have had on performance in the latter two years, we developed an estimation 
model.  In the model we calculated the bar passage rates and average TSS in 2008 for all 
combinations of number of exams taken (first time vs. repeater), law school type 
(including the separate CA-ABA Levels), racial/ethnic group, and gender.  We then 
applied those statistics to the applicants in the same groups in 2012 and 2016, re-
weighted them based upon the applicant counts in the respective groups, and 
recalculated (i.e., estimated) the overall mean TSS and bar passage rates.  The results are 
summarized in Table 8. 
 
Results from Table 8 shows that the changed composition of examinees would have led 
to reduced performance in both 2012 and 2016, all other things held equal.  For the July 
administration in 2016, the TSS would have been expected to drop by 12 points (1479 – 
1467) and the passing rate expected to drop by 3% (62% - 59%).  The actual decreases for 
both measures were much greater, however:  a 60 point decrease in the TSS and an 18% 
decline in the passing rate.  The results suggest that for the July administration only 20% 
of the change in TSS (12/60) and 17% of the change in passage rates were due to the shift 
in applicant mix.  
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Table 8 
 

Projected vs. Actual CBE Performance  
 
 

Year 
Average  

Total Score  % Passing 

Projected Actual Projected Actual 
July         

2008   1479   62% 
          

2012 1483 1457 64% 56% 
          

2016 1467 1419 59% 44% 
          

2008-2016         
Difference -12 -60 -3% -18% 
February         

2008   1402   40% 
          

2012 1402 1407 40% 43% 
          

2016 1399 1387 40% 36% 
     

2008-2016  
  
  

  
  

  
  

Difference -3 -15 0% -4% 
 
 
In February, performance would have been estimated to have dropped slightly as well, 
but not to the same degree as July. For example, the 2016 pass rate would have been 
estimated to remain exactly the same as in 2008 (as compared to an actual drop of 4%), 
while Average TSS would have been estimated to have changed by only 3 points (20% of 
the actual change). These findings strongly suggest that there are other, unmeasured 
characteristics in the population of test takers and/or the testing that has led to the 
observed declines in passage rates between 2008 and 2016.  
 
 
3. How has the distribution of scores changed, i.e. while the mean scores have 
changed, have other attributes (e.g., the median, relevant quartiles, etc) changed as 
well? 
 
Often the focus on a simple measure of central tendency (e.g., a mean) masks other 
interesting information in large samples such as that for the thousands of applicants 
sitting for the CBE.   While the previous tables showed that the average scores have 
trended downwards from 2008 to 2016, they don’t indicate where the changes have 
occurred in the distribution, nor how.  For example, average scores by themselves will 
not indicate whether large amounts of applicants have scored just below the passing 
standard of 1440, while a second large cluster of test-takers with much lower scores led 
to an observed decline in the “average” test score.  
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We explore differences in the score distributions for 2008 and 2016 below.  Since the 
previous data has suggested that more significant changes have occurred in the July 
administrations, results in this section are reported for those examinations only.  
 
Distribution Similarities and Differences.  Table 9 reports the TSS scores associated with 
various percentiles within the distributions of the 2008 and 2016 examinations. A 
percentile is defined as the percentage of observations (i.e., applicants) scoring at or 
below the given score.  Table 9 presents data on 5 key percentile points: the three 
“quartiles” which are the 25th percentile, the 50th percentile (i.e. the median or 
midpoint), and the 75th percentile; the 10th percentile which is located at the bottom or 
the distribution and the 90th percentile, which is located at the top of the distribution. In 
addition to the TSS, we report this data for both the Written and MBE sections. 
 
As can be seen in Table 9 the scores associated with each percentile point for each scale 
score are lower in 2016 than 2008, though the sizes of the differences are not consistent 
across the percentile points or by examination section. For example, with respect to the 
MBE, we see that the bottom 10% of the 2008 applicant pool scored a 1267 or higher as 
compared to the bottom 10% in 2016 scoring only 1197; a 70 point difference (almost ½ 
Sd). It can also be seen that as one moves up the distribution, the sizes of the difference 
begin to get smaller (the 90th percentile in 2008 was 1673 compared to 1631 in 2016, a 
difference of only 42 points). This finding suggests that, in comparison to 2008, a greater 
proportion of the lower performing students (on the MBE) in 2016 clustered at the 
bottom of the distribution for that year.  The pattern is slightly changed on the Written 
section where differences appear to be more consistent in the middle ¾’s of the 
distribution and slightly smaller at the tails.   
 
Table 9 also reports the size of the standard deviation or the measure of score spread.  
On average, performance scores have a greater spread in 2016 on both sections and 
overall.  The cause of this additional score spread cannot be determined from the 
available data, but it does suggest potentially greater variation in the applicant pool.  
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Table 9 
 

Total Scale Scores at Various Percentile Points 
 on the 2008 and 2016 CBEs 

July Administrations 
 

Distribution 
Points 

MBE Score Written Score Total Score 

2008 2016 Diff 2008 2016 Diff 2008 2016 Diff 

10th Pctl 1267 1197 -70 1282 1220 -62 1292 1227 -65 

                   
1st  

Quartile 1375 1315 -60 1364 1290 -74 1374 1313 -61 

                   

Median 1487 1437 -50 1473 1394 -79 1478 1402 -76 

                   
3rd 

Quartile 1593 1543 -50 1595 1516 -79 1582 1522 -60 

                   

90th Pctl 1673 1631 -42 1689 1638 -51 1667 1627 -40 

 
                  

Std Dev 155 167 12 158 165 7 145 155 10 

 
 
 “Exploring the Tail”. The increase in score spread and the size of the difference at the 
10th percentile of the MBE (an equated measure and the more reliable of the two 
sections) between 2008 and 2016, led to further exploration of possible explanations for 
the observed differences between the two periods. 
 
 To make a direct comparison we first established the deciles (percentile points marking 
10% segments) of the 2008 TSS score distribution.  We then used those same score 
points to categorize the 2012 and 2016 test takers. We calculated the relative 
percentages of the test takers falling into each of the categories and compared them to 
each of the 10% segments to determine where the largest differences were.  Figure 5 
illustrates the results. 
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Figure 5 
 

Percentage of Applicants with Total Scale Scores  
Within Selected Ranges 

July Administrations 
 
 

 
 * The green line represents the passing score 
 
 
As shown, over 21% of the 2016 test population is in the bottom decile of the 2008 TSS 
distribution (i.e., scores <=1290). The percentage rapidly decreases in the 2nd (1291-1353; 
14%), 3rd (1354-1390; 13%) and 4th (1391-1445) deciles. In 2012, as scores were in the 
middle of their current decline, the percentages of the applicants in all four of these 
lower deciles were much more similar (ranging between 11% and 12%).  Further, none of 
the other score ranges showed such wide differences between 2008, 2012 and 2016 as 
this lowest score range. 
 
This finding leads to the question as to whether the composition of test takers at this 
lowest score level (i.e., <= 1290 and over 150 points from the passing standard) has 
systematically changed since 2016.  To examine this question, we calculated the 
percentages of the applicants from various subgroups who fell into this group in 2016 
and compared them to the percentages from the 2008 examination.  Results are 
summarized in Table 10. 
 
The entries in Table 10 represent the percentage of total test takers in the identified 
group that scored less than or equal to 1290.  For example, in 2008, 6% of all students 
from CA-ABA schools had scores less than 1290 as compared 14% of all students from 
CA-ABA schools testing in 2016. The final column in the table presents the absolute 
differences in those percentages between the two years.  In terms of total numbers, the 
21% of total 2016 test takers in the lowest score band translates to almost 1,600 test 
takers.   
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Table 10 
 

Percentage of Applicants in Various Subgroups with 
 Total Scale Scores <= 1290 

July Administrations  
 

Subgroup 
Year   

2008 2012 2016 2008-
2016 

 Examinees  N=858 N=1,045 N=1,578   

          
 School         
  CA ABA  6% 8% 14%      8% 
    Level I      7%      8%     18%        11% 
    Level II      3%      4%      9%        6% 
    Level III        2%      2%      7%        5% 
          
  Non CA ABA 8% 12% 18% 10% 
  CA Accredited  27% 32% 41% 14% 
  CA Non-Accredited  26% 35% 47% 21% 
  Foreign 42% 44% 57% 15% 
          
  Exams Taken          
   1st 6% 8% 14% 8% 
   2nd 20% 24% 36% 16% 
   3rd 17% 18% 25% 8% 
   > 3rd 25% 31% 37% 12% 
          
 Racial/Ethnic         
   Asian 11% 15% 27% 16% 
   Hispanic 16% 17% 24% 8% 
   Black 25% 26% 36% 11% 
   White 7% 9% 15% 8% 
          
 Gender          
   Male 10% 12% 19% 9% 
   Female  10%  12%  21%  11% 
                

 
These data shed additional light on changes in the composition of the test taking 
populations during the study period.  In terms of the examinees’ law schools, the relative 
percentage of students from CA-ABA in the lowest decile of the score range more than 
doubled from 6% in 2008 to 14% in 2016.  Furthermore, it was the students from the 
Level I CA-ABA schools (lowest median LSAT) that accounted for the largest absolute 
change (11%).   Statistics for NCA-ABA applicants mirrored those of the Level I CA-ABA 
applicants.  Nearly 2 out of 5, and 1 out of 2 applicants from ACC and NAC schools scored 
in this lowest score range in 2016, compared to only 25% in 2008. 
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In terms of the impact of testing status, the percentage of 1st time takers in the lowest 
decile  increased by 8% (more than doubling the rate) between 2008 and 2016. However, 
CBE first  & third- time repeaters experienced the largest absolute increases , with about 
1/3 of the 2016 applicants falling into the lowest  score range. 
 
The percentage of each racial/ethnic group falling into the <= 1290 range increased in 
2016.  By far, the largest change occurred among Asian students; roughly 10% had scored 
in the lowest decile in 2008, but almost three-times as many (27% or an absolute 
increase of 16%) did so in 2016.  As a group, Blacks continued to have the largest 
proportion of applicants (36%) in the lowest score range while the relative increase was 
not as great as for Asians.   
 
While the percentage of both males and females scoring in this group increased 
(doubling the percentage in 2008), the changes were roughly equivalent.   
 
Results in this section lend evidence to the fact that decreases in CBE scores are not 
equivalent across the lower portions of the score distribution, and that the overall lower 
mean scores (and subsequent lower passage rates) may rather be a function of a large 
group of applicants sitting for the examination who are much less prepared, relative to 
applicants who took the CBE 9 years prior.   The disproportionate increase in the 
percentage of applicants from selected subgroups (e.g., Level I ABA schools) who scored 
at these lower levels suggests that the 2016 applicant population may be substantively 
different (e.g., lower ability?) than those taking the 2008 exam.    
 
4. Has the likelihood of eventually passing after 2 years changed over time? 
 
The revised ABA accreditation process has proposed a standard requiring that 75% of a 
law school’s graduating class pass the CBE within two years.  Based on this standard and 
the fact that decreases in performance on the February exams (taken by 
disproportionately more repeaters), were not as great as in July examinations, we 
analyzed the available data to determine if the changes in the “two year” pass rates were 
as significant as the annual rate. 
 
Our analyses tracked two cohorts of first time July CBE takers, one from 2008 and the 
other from 201413.  There were 6,235 and 6,185 first time applicants taking the July 2008 
and 2014 CBE, respectively. Table 11 presents data on the outcomes for these two 
cohorts beginning with their initial attempt and 3 subsequent opportunities. 
  

13 The overall passing rate in 2014 was 49%, the first July examination that the rate dipped below 50% since 
the early 2000’s. 
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Table 11 
 

Bar Passage Rates after 2 Years 
July 2008 vs. July 2014 First Time Test Takers 

 
 

  
% Pass 
on 1st 

Attempt 

% Pass on 
Subsequent 

Attempt 

% Pass 
Total 

% 
Failing 

%  No 
Subsequent 

Attempts 
            

2008 75% 11% 86% 8% 5% 
            

2014 61% 19% 80% 12% 8% 
            

2008-
2014           

 Diff. -14% 8% -6% 4% 3% 
            

 
 
Overall Eventual Pass Rates. Table 11 shows that for the 2008 cohort, 86% of the test 
takers passed the CBE within the 4 exam window; 75% on their initial attempt and an 
additional 11% on a subsequent attempt. Of the remaining applicants, 8% made one or 
more subsequent attempts and failed, while 5% did not make another attempt.  For the 
2014 cohort, 80% passed the CBE; 62% on their initial attempt and an additional 19% on 
their subsequent attempt.  Of the remaining 2014 cohort, 12% failed on a subsequent 
attempt while 8% did not re-attempt testing.    
 
Thus, while the difference for first time takers on their initial attempt was 14% between 
2008 and 2014, the difference between the eventual passage rates after the four 
examination window was only 6%.  Among those failing their first attempt, 5% did not 
reattempt in 2008 while 8% did not in 2014.  Unfortunately the two-year passage rates 
for the July 2016 test takers will not be known for a few more years.     
 
 
A. Eventual Pass Rates By Subgroups. Table12 shows the eventual pass rates by 
applicant subgroups.  
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Table 12 
 

Subgroup Bar Passage Rates after 2 Years 
July 2008 vs. July 2014 First Time Test Takers 

 

Metric 
    

2008 2014 2008-
2014 

 Examinees  N=858 N=1578   
        
 School       
  CA ABA  94% 89% -5% 
    Low LSAT   91%   81%   -10% 
    Medium LSAT   94%   90%   -4% 
    High LSAT   95%   93%   -2% 
        
  Non CA ABA 87% 78% -9% 
  CA Accredited  55% 54% -1% 
  CA Non-Accredited  45% 39% -6% 
  Foreign 70% 63% -7% 
        
 Racial/Ethnic       
   Asian 85% 76% -9% 
   Hispanic 80% 76% -4% 
   Black 71% 65% -6% 
   White 89% 85% -4% 
        
 Gender        
   Male 86% 81% -5% 
   Female  86% 80% -6% 
             

 
 
Results from Table 12 suggest that after two years, the overall bar passage rates for the 
two cohorts converge, as do the rates within each of the subgroups.   A difference of less 
than 10% in the two year success rates was observed for all of the subgroups in the two 
cohorts, and for several subgroups there was virtually no change.  For example, there is 
only a 2% difference in the passage rates of applicants from Level III CA-ABA schools in 
the 2008 and 2014 cohorts (95% vs. 93%) and a 1% difference in the passage rate for 
students from ACC schools (55% vs. 54%).   Historically lower performing groups (e.g., 
Foreign applicants, students from Level I schools, and some minority subgroups) tended 
to have slightly larger gaps in passage rates between the two time periods.    
 
These findings indicate that there may be a decrease in the initial readiness of applicants 
or their preparation for taking the CBE since the 2008 examinations were given. 
 
5. Have other statistical/psychometric properties of the examination changed over 

time in such a way that it may have impacted applicant scores? 
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Reliability measures the degree of stability or consistency of scores on a test and is one of 
any test’s key psychometric property14. The lower the reliability, the higher the amount 
of error that exists in a measurement.  Test reliability above .85 (out of 1.00) is 
considered acceptable for high stakes tests such as the CBE. Overall reliability on the CBE 
itself is a function of the separate reliabilities of the Written section, the MBE and the 
degree of correlation between the two.  As any of these three values change, so does the 
reliability. 
 
To determine whether there was any change in any of these metrics, we reviewed 
historical technical reports for the February and July CBEs in the study time frame.  Table 
13 summarizes data abstracted from these reports.  
 
 

Table 13 
 

Reliability Coefficients by Section and Total Test and  
Between Section Correlations  

For February and July CBEs 
 

Year 

July February 
Reliability Correlation Reliability Correlation  

MBE Written Total MBE & 
Written MBE Written Total MBE & 

Written 
2008 .89 .80 .88 .68 .88 .75 .85 .55 

                  
2012 .90 .82 .88 .66 .89 .77 .86 .57 

                  
2016 .93 .82 .90 .73 .90 .78 .87 .61 

                  
2008-
2016                 

 Diff. .04 .02 .02 .05 .02 .03 .02 .05 
 

   
The overall Total Test reliability has remained quite high since 2008, increasing slightly 
(but not materially) in 2016.  Overall reliability on the July administrations continues to 
slightly outpace February’s, primarily due to the wider spread of scores on that 
administration.  Increases in the overall reliabilities are a function of three factors. First, 
since 2008, the reliability of the MBE which has about ½ the weight (.35) as that of the 
Written section (.65) has steadily increased since 2008.  Secondly, the reliability of the 
Written section has also increased slightly. And finally, the degree of relationship 
between the two sections increased over the same period (.68 to .73 on July CBEs and 
.55 to .61 on February CBEs), which is due in part to the increased reliability on the 
respective sections. 
 

14 Validity is another major psychometric property of a test.  Data available to this study precludes an 
evaluation of any changes that may have occurred since 2008 in any of the various measures of validity 
that are used. 
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We can conclude from these findings that the consistency in scores, as measured by test 
reliability has not decreased over time, and has actually increased.  The increasing 
correlations between sections on the exam would indicate that applicants are beginning 
to perform at more equivalent levels on the respective sections than in the past. This 
finding could dampen the compensatory nature of the current scoring method.  
However, none of these changes appear large enough to impact the decrease in scores 
and the subsequent passage rates. 
 
6. How would the bar passage rates have changed if the cut point were set at 

standards used by other states? 
 
Increasing concern voiced over California’s high passing standard led us to ask how much 
the change in passing  rates would have been impacted if California had adopted a lower 
passing score more in line with that used in other states. To conduct these analyses we 
focused on the July CBEs only. For each of the three years in the study timeframe we 
calculated the final TSS of all applicants and evaluated the distribution of those scores.  
We classified applicants as passing or failing using three different standards: 1) the 
current California standard of 144 (1440); 2) a standard of 135 (1350) which is used by 
the largest number of states in the country; and 3) a standard of 133 (1330), which is the 
standard currently used by New York. New York’s standard was selected because the 
state tests the largest number of examinees in the country and is the only state testing 
more applicants than California.  We then calculated the percentage of California 
applicants that would have passed under each of these standards for the July CBE in each 
of the three study years15.      
 
Results presented in Table 14 indicate that if the modal U.S. standard of 135 were used, 
66% of all applicants would have passed the July 2016 CBE (i.e., 22% more examinees). 
This rate would be 15% lower than the estimated passing rate for the 2008 exam if the 
135 standard was applied. Using a standard of 133, 7 out of 10 examinees would be 
estimated to pass and the difference from 2008 would drop to 13%.  
 
The first- time passing rate provides a more direct comparison between the two time 
periods. At a 135 standard, 19% more first timers would have passed, and the difference 
between 2008 and 2016 would differ by only 13%.  At a 133 standard, that difference is 
less than 10%.   
 
 
Refining the comparison even further, we performed the calculations on first- time test 
takers from CA-ABA schools only (historically the best performing group of all applicants). 
Results are presented in Table 15. 
  

15 We acknowledge two limitations of these calculations. First, if alternative passing standards were used, 
different regrade bands may have been used.  Second, some repeating applicants might have passed on an 
earlier attempt.  We do not believe that the impact of these limitations is significant and that the 
directionality of results is valid. 
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Table 14 
 

Actual and Estimated CBE Passage Rates 
At Alternative Passing Points 

July Examinations   
  

Year 
1st Time Taker Repeater All Examinees 

144 135 133 144 135 133 144 135 133 

2008 75% 89% 91% 28% 60% 68% 62% 81% 84% 

2012 69% 86% 89% 18% 52% 61% 56% 77% 82% 

2016 57% 76% 80% 17% 46% 54% 44% 66% 71% 

2008-2016 
18% 13% 9% 11% 14% 14% 18% 15% 13% 

Difference 
 
 
For test takers from Level I Schools, there remain large differences between 2008 and 
2016 examinees (29%, 26% and 19% decreases at the three respective standards).  
However, the differences in the students from upper level schools paint a slightly 
different picture.  At the modal standard (135) there is only a 9% difference in passage 
rates from 2008 to 2016 in Level II schools, and only a 7% difference in Level III schools.  
Over 85% of first time takers from these ABA schools would have passed on the July 2016 
examination. 
 

Table 15 
 

Actual and Estimated CBE Passage Rates 
At Alternative Passing Points 

1st Time Takers at CA ABA Schools 
 

Year 
Level I Schools Level II Schools Level III Schools 

144 135 133 144 135 133 144 135 133 
2008 77% 93% 94% 83% 94% 96% 87% 96% 97% 
2012 67% 88% 91% 76% 94% 95% 85% 95% 97% 
2016 38% 67% 75% 64% 85% 89% 76% 89% 91% 

2008-2016 
29% 26% 19% 19% 9% 7% 11% 7% 6% 

Difference 
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How would California applicants have fared relative to their counterparts in New York, all 
things held equal?16 New York reports its general statistics (similar to California) after 
each administration (https://www.nybarexam.org/ExamStats/Estats.htm). From that site, 
we determined that closest type of comparison that could be made between California 
and New York was the bar passage rate of first time test takers from ABA approved 
institutions. We extracted these statistics for the same three July examinations included 
in our study time frame.   We then calculated an estimated passing rate using the 133 
standard that New York applies. The results are summarized in Table 16.  
 
New York, which switched to the UBE in 2016 saw a 9% decrease (from 91% to 82%) in its 
passage rate between 2008 and 2016.  For the CBE, when the 133 standard was applied 
to students who attended CA-ABA schools, fully 96% of those test takers would have 
passed the CBE in 2008, 95% in 2012 and 87% in 2016.  The decrease between estimated 
2008 and 2016 passage rates was 9%; identical to the New York drop.  Further, within-
year comparisons between the two states show California estimated to have passed 5% 
more candidates.  It is interesting to note that several other states testing larger pools of 
applicants and having passing standards more closer to the modal mark of 135 (e.g., 
Texas, Massachusetts, Florida and New Jersey) all experienced decreases in their passing 
rates between 2008 and 2016 that ranged from about 8% to 12%.  
 
 

Table 16 
 

Actual New York & Estimated CBE Passage Rates 
For 1st Time Test Takers 

At ABA Schools 
 

  

Year 

New York 
Actual 

 % Passing 
 @ 133 

California 
Estimated 
 % Passing 

 @ 133 

Difference 

2008 91% 96% +5% 

2012 85% 95% +10% 

2016 82% 87% +5% 

2008-2016 
 Difference 9% 9%  0% 

  
 

  

16 Note that in July 2016, New York switched to the Uniform Bar Examination (UBE) which included 
nationally administered written section along with the MBE.  New York calculates its scale scores similarly 
to California’s but it now gives its MBE and Written Section equal weighting.   
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V. SUMMARY AND CONCLUSIONS 
 
A continuing drop in the percentage of applicants passing the California Bar Examination 
(CBE) has generated a considerable amount of public discussion.  The trend has been 
nationwide and led to much debate about the underlying causes. Declining law school 
enrollments, changes in legal training curriculum, examination content and standards, 
and the quality and composition of examinees have all been cited as possible causes.   
Electronic CBE databases maintained by the Office of Admissions of the California Bar 
provided an efficient method of profiling where the declines have occurred as well as 
offering some initial insights into their causes. 
 
Data on various characteristics of applicants and their CBE performance was abstracted 
from the existing databases for each of three years: 1) 2008, the year with the highest 
passage rate since 1997; 2) 2016 the most recent year for which data were available and 
when CBE results dropped to the lowest levels since before 1990; and 3) 2012, a 
midpoint between these two extremes.  During the 9 year period there was an 11% 
decline in the number of July test takers and a corresponding 4% increase in February 
examinees, which historically include a higher proportion of applicants repeating the CBE 
than in the July administration.  The relative mix of examinees also shifted between 2008 
and 2016 as traditionally higher performing groups made up proportionately less of the 
total test takers.  For the July administrations, first time test takers decreased by 6%, 
applicants from out of state ABA schools declined by 4%, and non-minority test-takers 
declined by 6%. Female test takers became the majority gender in 2016 as well. 
 
Other key findings include the following:  
 

• In terms of performance, the overall average Total Scale Scores (TSS) and bar 
passage rates dropped 66 points (1481 to 1415) points and 18% (62% to 44%) 
respectively for July applicants in 2016 as compared to 2008.   The decrease was 
less pronounced for the February administration (13 points and 4%, respectively).   

 
• The magnitude of the changes was not equal in all groups.  For example, on the 

July CBE 1st time applicants passage rates dropped 18% versus 11% for repeaters; 
applicants from CA ABA schools with higher median LSAT scores dropped 11% as 
compared to an almost 30% decrease for applicants from lower LSAT schools.  

 
• The drop in passage rates in the various racial/ethnic groups, however, varied by 

only 5%.  Relatedly, the drop in scores on the Written and MBE sections were 
roughly equivalent within the various groups, suggesting that neither section 
disproportionately contributed to the change. 

 
• Results from an estimation model indicated that all things being held equal, 

roughly 20% of the change in July CBE scores and 17% of the change in bar 
passage rates could be attributed to the change in the mix of test takers between 
2008 and 2016.  
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Further exploration of the distribution of scores revealed that a highly disproportionate 
number of test takers scored at the very lowest levels of the distribution in 2016 relative 
to 2008 (21% vs 10%).  A comparison of the composition of test takers scoring in lowest 
percentiles of applicants showed that while the percentage of all subgroups among these 
lowest performers increased between 2008 and 2016, there were relatively higher 
changes for some groups than others.  For example, there was an 11% increase for the 
low LSAT school students compared to 5% from the higher level schools and 21% 
increase in Non-Accredited schools.  Asians increased by 16% compared to half that in 
Hispanics and Whites. 
 
To gain insights into applicant preparedness we examined bar passage after two years, 
reasoning that perhaps more recent candidates may not have been as prepared on their 
first attempt.  A study of first time takers in July 2008 and 2014 showed that while the 
passage rates on the initial attempt for these years differed by a full 14% (75% vs 61%), 
the difference fell to 6% after a two year follow-up window (86% vs. 80%).  The 
difference between two year pass rates (as compared to the one year rates) again tended 
to be relatively higher in historically lower performing groups. 
 
Traditional psychometric characteristics of the test that could be measured with the 
available data showed no degradation in the Written, MBE or Total Test scores.  Actually, 
the reliability coefficient increased slightly from 2008 to 2016, and the correlation in 
performance between different sections of the exam also rose (from .55 to .61) as a 
result.  The magnitude of these changes would not have a material impact on passing 
rates.  
 
Finally, the analysis of the impact of the passing standard (i.e., “cut score”) on the 2008 
to 2016 decrease revealed that the differences between the two years would have been 
projected to drop by 3% if the national modal standard (135) was used and 2% more if a 
standard of 133 was used.  A direct comparison with New York (which is the only state 
that tests more applicants than California and also changed to the Uniform Bar 
Examination in 2016), using only 1st time ABA takers and the 133 standard, revealed 
identical 9% drops in the passing rates in both states. This finding lends supporting 
evidence refuting the contention that the decreases in passage rates were caused in part 
by California’s non-adoption of the UBE.     
 
These analyses suggest that while the change in composition of test takers and the 
passing standard itself may have led to some of the performance decreases between 
2008 and 2016, there are most likely other factors in play.  Institutional factors such as 
changes in curriculum and admission policies may have contributed. Also, completely 
unmeasured in this study are both latent legal ability of applicants and their law school 
performance.  Our study used known correlates for these measures (often to limited 
groups of students) rather than individual student abilities.  
 
From the available data, we cannot discern the degree to which these student-related 
factors have changed. However, some of the differences that were observed in this study 
between performances at the various levels of the CA ABA schools point to possible 
decreases. It is also possible that other qualitative factors such as poorer student study 
habits and decreased motivation may have played a role.  Assessment of the nature, size 
and directionality of such factors require additional data. 
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This study also did not address whether the content of the CBE remains relevant to an 
assessment of minimum competency to practice law, or whether the current standard 
remains appropriate in today’s practice environment.  These are issues that require 
different data and different methods. 
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Due to the volume of public comments received, these have been posted online in three 
separate files: 

 

• Public Comments Received via E-Mail: 
http://apps.calbar.ca.gov/cbe/docs/agendaItem/Public/agendaitem1000002007.pdf 

 

 

• Public Comments Received via Online Comment Box: 
http://apps.calbar.ca.gov/cbe/docs/agendaItem/Public/agendaitem1000002008.pdf 

 

 

• Public Comments Received from Other Sources: 
http://apps.calbar.ca.gov/cbe/docs/agendaItem/Public/agendaitem1000002009.pdf 

 

 

Transcripts of the two days of public testimony are also posted online: 

 

• August 14, 2017 Public Testimony: 

https://www.calbar.ca.gov/Portals/0/documents/communications/State-Bar-Public-
Hearing-Transcript081417.pdf 

 

• August 15, 2017, Public Testimony 

https://www.calbar.ca.gov/Portals/0/documents/communications/State-Bar-Public-
Hearing-Transcript081517.pdf 
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1330 1350 1390 1414 1440 1330 1350 1390 1414 1440

Total # Passing 7,242 6,920 6,017 5,642 5,329 5,451 5,053 4,010 3,598 3,332
% Passing 84.1% 80.4% 69.9% 65.5% 61.9% 70.9% 65.7% 52.1% 46.8% 43.3%
% Increase* 35.9% 29.9% 12.9% 5.9% 63.6% 51.7% 20.3% 8.0%

Gender

Male # Passing 3,795 3,617 3,121 2,911 2,756 2,679 2,484 1,970 1,760 1,635
% Passing 83.8% 79.9% 68.9% 64.3% 60.9% 72.2% 66.9% 53.1% 47.4% 44.0%
% Increase* 37.7% 31.2% 13.2% 5.6% 63.9% 51.9% 20.5% 7.6%

Female # Passing 3,441 3,297 2,890 2,726 2,568 2,722 2,525 2,005 1,805 1,665
% Passing 84.5% 80.9% 71.0% 66.9% 63.0% 69.5% 64.5% 51.2% 46.1% 42.5%
% Increase* 34.0% 28.4% 12.5% 6.2% 63.5% 51.7% 20.4% 8.4%

Race/Ethnicity

Asian # Passing 1,520 1,435 1,205 1,113 1,046 1,161 1,066 835 735 676
% Passing 81.8% 77.2% 64.8% 59.9% 56.3% 64.0% 58.8% 46.1% 40.5% 37.3%
% Increase* 45.3% 37.2% 15.2% 6.4% 71.7% 57.7% 23.5% 8.7%

Black # Passing 314 287 215 181 164 252 222 146 117 104
% Passing 66.1% 60.4% 45.3% 38.1% 34.5% 49.8% 43.9% 28.9% 23.1% 20.6%
% Increase* 91.5% 75.0% 31.1% 10.4% 142.3% 113.5% 40.4% 12.5%

Hispanic # Passing 621 591 471 432 397 734 663 478 419 379
% Passing 76.5% 72.8% 58.0% 53.2% 48.9% 65.7% 59.3% 42.8% 37.5% 33.9%
% Increase* 56.4% 48.9% 18.6% 8.8% 93.7% 74.9% 26.1% 10.6%

White # Passing 4,368 4,200 3,765 3,570 3,392 3,063 2,874 2,369 2,165 2,019
% Passing 87.6% 84.3% 75.5% 71.6% 68.0% 77.7% 72.9% 60.1% 54.9% 51.2%
% Increase* 28.8% 23.8% 11.0% 5.2% 51.7% 42.3% 17.3% 7.2%

Other # Passing 98 91 71 67 60 100 93 66 56 52
% Passing 79.0% 73.4% 57.3% 54.0% 48.4% 67.6% 62.8% 44.6% 37.8% 35.1%
% Increase* 63.3% 51.7% 18.3% 11.7% 92.3% 78.8% 26.9% 7.7%

Simulated Cut Scores for July 2008 GBX Simulated Cut Scores for July 2016 GBX
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1330 1350 1390 1414 1440 1330 1350 1390 1414 1440

Simulated Cut Scores for July 2008 GBX Simulated Cut Scores for July 2016 GBX

First Time or Repeat

First Time  # Passing 5,657 5,521 5,078 4,870 4,682 4,089 3,881 3,317 3,066 2,896
% Passing 90.6% 88.4% 81.4% 78.0% 75.0% 79.5% 75.4% 64.5% 59.6% 56.3%
% Increase* 20.8% 17.9% 8.5% 4.0% 41.2% 34.0% 14.5% 5.9%

Repeat # Passing 1,585 1,399 939 772 647 1,362 1,172 693 532 436
% Passing 67.0% 59.1% 39.7% 32.6% 27.3% 53.5% 46.0% 27.2% 20.9% 17.1%
% Increase* 145.0% 116.2% 45.1% 19.3% 212.4% 168.8% 58.9% 22.0%

School Type

ABA # Passing 4,240 4,119 3,767 3,571 3,415 3,397 3,196 2,629 2,387 2,231
% Passing 92.6% 90.0% 82.3% 78.0% 74.6% 82.5% 77.6% 63.8% 57.9% 54.2%
% Increase* 24.2% 20.6% 10.3% 4.6% 52.3% 43.3% 17.8% 7.0%

CA Accredited # Passing 458 408 265 225 196 356 294 169 131 100
% Passing 61.5% 54.8% 35.6% 30.2% 26.3% 46.2% 38.1% 21.9% 17.0% 13.0%
% Increase* 133.7% 108.2% 35.2% 14.8% 256.0% 194.0% 69.0% 31.0%

Registered # Passing 194 165 107 88 76 111 95 44 38 35
% Passing 60.8% 51.7% 33.5% 27.6% 23.8% 41.0% 35.1% 16.2% 14.0% 12.9%
% Increase* 155.3% 117.1% 40.8% 15.8% 217.1% 171.4% 25.7% 8.6%

Out of State # Passing 1,629 1,556 1,369 1,307 1,242 1,033 975 801 730 685
% Passing 87.1% 83.2% 73.2% 69.9% 66.4% 72.9% 68.8% 56.5% 51.5% 48.3%
% Increase* 31.2% 25.3% 10.2% 5.2% 50.8% 42.3% 16.9% 6.6%

* Percent increase of the number of applicants that would have passed under each simulated cut score level relative to the number of passing applicants under the 
curent cut score of 1440.
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Summary Results of Five-Year Member Survey, 2017

1. Response Rate and Time Taken to Complete the Survey

# Delivered
# 

Responded
Response 

Rate

Average 
Time Taken 

(Min)

Full survey 112,899 8,562 7.6% 8.6
Short version 1 with reduced questions 56,489 4,356 7.7% 6.7
Short version 2 with reduced questions 56,499 4,343 7.7% 6.0

Total 225,887 17,261 7.6% 7.5

Attorney Background in Firm/Organization Type and Practice

2. Years Since Admitted to the Bar

%
1-10 25.2
11-20 18.0
21-30 21.0
31-40 21.8
41+ 14.1

3. Which of the following best describes your current primary employment?

%
Solo practice 20.8
Small firm 18.4
Medium firm 4.3
Large firm 8.3
Corporate in-house 8.8
Non-profit organization 3.4
District Attorney 2.0
Public Defender 1.7
Court 1.7
Other Government 8.5
Academic 1.4
Not employed as attorney 6.2
Other 3.6
Unemployed 1.4
Retired 9.8

4. Are you an associate or partner?

%
Partner 42.2
Associate 30.1
Other 27.8

5. What type of legal entity is your private practice? (Sole practice and corporate in-house excluded)

%
Limited partnership 58.6
Professional corporation 35.1
General partnership 6.2
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6. What type of legal entity is your private practice? (Sole practice only)

%
Sole proprietorship 79.2
Professional corporation 20.8

7. What percentage of your clients are:

%
Individuals 45.7
Small businesses 12.1
Medium businesses 16.1
Large businesses 22.1
Local government 3.0
State government 0.6
Federal government 0.1

8. Client Type Served - by Firm/Org Type (%)

Individuals
Small 

businesses
Medium 

businesses
Large 

businesses
Local 

government
State 

government
Federal 

government

Solo practice 71.1 14.5 8.6 3.8 1.1 0.5 0.2
Small firm 53.0 13.7 15.3 12.8 4.2 0.6 0.1
Medium firm 24.0 11.6 24.7 27.4 11.1 0.7 0.2
Large firm 8.4 8.8 26.3 51.3 3.6 1.2 0.1
Corporate in-house 5.0 4.9 23.9 65.3 0.3 0.4 0.2

Total 45.7 12.1 16.1 22.1 3.0 0.6 0.1

9. What is your average hourly billing rate?

Mean Median 90th %tile
Solo practice 318 300 450
Small firm 350 350 500
Medium firm 373 330 625
Large firm 592 568 925

Total 377 350 600

35.7%

%
Solo practice 45.1
Small firm 31.3
Medium firm 26.9
Large firm 25.5

Total 35.7

10. Do you provide services on an unbundled basis to clients, i.e., limited scope services--such as only drafting a 

motion or appearing at a hearing for an otherwise self-represented client? 
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66.2%

%
Large firm 99.6
Medium firm 99.3
Small firm 96.6
Public Defender 79.3
Non-profit organization 78.4
Solo practice 69.5
Corporate in-house 59.5
Other Government 36.7
Academic 27.6
District Attorney 24.8
Court 13.2

12. What are the reasons you are not covered by malpractice insurance?*

%
Cost 35.4
Availability 2.9
Not needed 60.5
Don’t know 3.2
Other 11.4

13. What are your areas of practice?

%
Business 43.2
Other 30.4
Real Estate 22.6
Personal Injury 18.0
Intellectual Property 15.5
Probate 13.8
Appellate 12.3
Family 10.7
Criminal 8.5
Labor Relations 7.9
Taxation 5.7
Workers Compensation 4.7
Elder Abuse 3.7
Immigration 3.6
Legal Malpractice 3.0
Insolvency 2.9
Disability Rights 2.4
Dependency 1.1
Delinquency 0.8
Military Law & Vets Benefits 0.5

13a. Number of practice areas selected varies by firm type (%)

Solo Practice
Small 
Firm

Midium 
Firm

Large 
Firm

Corporate In-
house Total

1 37.2 37.4 41.8 56.5 51.8 42.3
2 29.1 26.9 29.5 26.6 27.7 27.9
3 18.8 18.3 16.9 11.5 12.0 16.5
4 + 15.0 17.4 11.7 5.5 8.5 13.3

Total 100.0 100.0 100.0 100.0 100.0 100.0

* Related to the response patterns in #11 above, cost was selected as a factor mostly by solo practitioners and those in small 
firms. More than 70 percent of "Not needed" responses came from corporate in-house attorneys or those in nonprofit or 
government agencies. The remaining 30 percent were selected by solo practitioners.

11. Are you covered by malpractice insurance?
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14. Are you certified by the State Bar in a legal specialty area? Percent Yes.* 4.4%

15. In which specialty areas are you currently certified?

%
Family Law 28.1
Estate Planning, Trust & Prob 26.8
Workers Compensation 15.6
Criminal Law 7.6
Taxation 6.9
Appellate Law 5.9
Immigration and Nationality 3.1
Legal Malpractice 2.8
Bankruptcy Law 2.6
Franchise & Distribution 1.9
Admiralty/Maritime 1.3

16. Check any additional certified specialty areas that you think should be created.

%
None 36.9
Don't know 31.9
Healthcare 10.2
Landlord/tenant 9.9
Other 9.5
Personal Injury 8.4
Privacy 4.9

17. Are you licensed to practice law in another jurisdiction? Percent Yes. 24.3%

Which other jurisdiction? %
Another state 81.6
Federal 32.6
Other 6.2
Another country 4.5

*More than 90 percent of those with a certified legal specialty came from the private sector, with approximately 40 percent each (of the total) 
from either solo practitioners or small firms.
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Pro Bono Legal Services
18. Do you provide pro bono legal services?

%
No 58.4
Yes, to both individuals and nonprofit 15.5
Yes, directly to indigent individuals 18.7
Yes, to nonprofit organizations 7.4

18a. Percent of respondents providing pro bono services varying by firm or organization type. 

%
Large firm 74.6
Solo practice 65.6
Small firm 54.2
Non-profit organization 52.4
Medium firm 46.1
Academic 37.9
Public Defender 35.9
Corporate in-house 26.5
Other Government 10.0
Court 8.9
District Attorney 4.5

18b. Varying by age as well as measured by years since admitted to the Bar.

%
1-10 44.0
11-20 44.5
21-30 48.8
31-40 51.3
41+ 55.6
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19. Approximately how many hours of pro bono legal work do you perform annually? 

Average 70 hours and median 50 hours

%
1-25 36.3
26-50 27.2
51-99 14.2
100-149 10.3
150-199 3.5
200-249 2.1
250+ 6.4

19a. With significant variance by employment background

Average Median
Private 69 49
Government 49 40
Nonprofit 105 55
Academic 112 38

20. What types of pro bono services have you provided?

%
Legal information & counsel 73.2
Full case representation 41.0
Limited scope representation 40.8
Co-counseling 12.0
Other 8.4

21. Please list the practice areas for your pro bono work.

%
Business 29.3
Other 25.9
Family 22.4
Real Estate 17.3
Criminal 15.0
Immigration 13.5
Probate 10.8
Personal Injury 10.3
Labor Relations 6.8
Disability Rights 6.6
Intellectual Property 6.6
Elder Abuse 5.7
Taxation 5.2
Insolvency 4.0
Military Law & Vets Benefits 3.4
Appellate 2.6
Delinquency 2.2
Dependency 2.2
Workers Compensation 2.1
Legal Malpractice 1.5
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22. What does your employer do to encourage you to perform pro bono work?

%
No active encouragement 53.8
Firm policy supporting pro bono 19.2
Administrative Support 17.4
Credit for Billable Hours 15.2
Other 14.7
Recognition/awards 11.4
Training/supervision/mentorship 10.7
Firm-managed program or services 10.5
Firm requires 3.2

22a. Different incentives for pro bono services varying across employment sectors.

Private Gov't Nonprofit Academic
No active encouragement 47.5 75.5 43.1 58.5
Firm policy supporting pro bono 29.5 2.9 9.8 3.5
Administrative Support 26.4 2.5 8.9 11.3
Credit for Billable Hours 23.8 1.3 4.3 1.4
Other 6.8 16.7 33.3 20.4
Recognition/awards 16.5 3.1 6.4 12.7
Training/supervision/mentorship 15.5 2.3 10.1 3.5
Firm-managed program or services 16.0 1.3 5.5 0.0
Firm requires 5.1 0.1 1.5 0.0

23. Is there anything the State Bar can do to help you provide pro bono legal services?

%
MCLE credit 69.9
Reduced membership fee 43.7
Reporting hrs to State Bar 15.4
Other 15.0
Recognition/awards 14.1

23a. Views regarding what the Bar can do in support of pro bono services varying across employment sector.

Private Gov't Nonprofit Academic
MCLE credit 76.7 55.5 74.1 54.7
Reduced membership fee 41.7 44.2 53.8 55.7
Reporting hrs to State Bar 16.2 13.6 25.9 19.8
Other 10.3 23.8 12.6 15.1
Recognition/awards 14.6 17.0 24.1 21.7

Career Path Since Law School

24. How soon after graduation from law school were you able to obtain law-related paid employment?

%
3 months 71.0
6 months 12.0
Within 1 year 10.6
Within 2 years 3.7
Longer than 2 years 2.7
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25. What type of paid employment did you first obtain after graduation from law school?

%
Solo practice 8.8
Small firm 32.1
Medium firm 8.7
Large firm 15.2
Corporate 4.4
Nonprofit 4.0
District Attorney 3.4
Public Defender 2.2
Court 5.4
Other Gov't 7.6
Academic 0.8
No attorney emp 3.0
Other 4.4

27. How long did you typically stay in each job (years)? Average 9.7 years and median 5 years

72%

29. How did you learn about the LAP?*

%
Required MCLE 58.6
State Bar's Website 22.5
During Admission 13.5
Other 9.7
The Other Bar 8.9
Friend/colleague 6.3
Bar card 5.2
OCTC referral 0.2

30. Have you ever used the services of the LAP? Percent Yes. 1.9%

85.1%

32. Why wouldn’t you refer a friend or colleague to the LAP?**

%
Other 41.5
Program confidentiality 40.4
Program effectiveness 35.0
Cost 2.6

26. Since graduating from law school, approximately how many different law-related paid jobs have you had? Average (and 

median) 3

28. Are you aware of the confidential services offered by the Lawyer Assistance Program (LAP) to lawyers suffering 

from substance abuse or mental health issues? Percent Yes:

Awareness and Views Regarding Lawyer Assistance Program (LAP) and Minimum Continuing Legal Education (MCLE)

31. If you had a friend or colleague in the legal profession who you thought was struggling with substance abuse 

or mental health problems, would you refer them to the LAP? Percent Yes.

** A large number of those who selected "other" as the reason noted the existence of other programs that they thought might be more 
suitable; many also thought that it was ultimately the decision of the individual who needs it. 

* The most common comments provided for the "Other" answer referred to law school as the source or considered it general knowledge. "Do 
not recall" is also a common response. 
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Confidentiality Effectiveness
Male 37.6 34.7
Female 31.4 44.8

32b. Years since admitted to the Bar

1-10 38.6 46.2
11-20 33.0 42.4
21-30 30.0 43.3
31-40 35.4 39.1
41+ 47.5 30.3

33. Have you ever sought assistance for personal concerns about substance abuse or mental health? 13.4%

34. What percentage of your Minimum Continuing Legal Education (MCLE) is provided through:

%
Live class training 43.4
Online 32.6
Employer (either live or online) 19.6
Other 4.5

34a. With significant variance across employment types

Employer Online Live Class Other Total
Solo practice 2.3 43.8 49.2 4.6 100
Small firm 7.8 34.7 54.3 3.3 100
Medium firm 31.1 23.4 42.2 3.5 100
Large firm 51.2 19.3 27.5 2.3 100
Corporate in-house 18.7 37.2 42.7 2.0 101
Non-profit organization 20.5 31.0 45.8 2.5 100
District Attorney 68.6 6.0 25.1 1.3 101
Public Defender 67.3 6.6 24.9 1.0 100
Court 38.2 18.2 35.5 7.9 100
Other Government 40.7 17.0 30.9 11.8 100
Academic 13.4 31.6 27.5 27.4 100

35. Who pays the costs of your MCLE courses?

%
I do 41.9
My firm/organization 39.3
Both 13.3
Only free MCLE courses 5.5

35a. With significant variance across employment types as well

I do My Firm Both

Only free 
MCLE 

courses

Solo practice 88.3 6.5 3.8 1.4
Small firm 23.4 59.5 16.6 0.5
Medium firm 7.8 73.5 17.4 1.4
Large firm 4.0 78.3 15.9 1.9
Corporate in-house 12.9 64.8 15.7 6.6
Non-profit organization 18.8 48.6 21.9 10.8
District Attorney 3.1 67.5 18.9 10.5
Public Defender 12.7 44.8 38.7 3.9
Court 23.0 37.9 27.0 12.1
Other Government 17.3 46.3 20.9 15.5
Academic 47.2 15.8 20.5 16.5

32a. Both gender and age (years since admitted to the Bar) play a role in the different weights given to confidentiality and 
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19.2%

36a. With noticeable difference across employment types

%

Corporate in-house 20.4
Solo practice 19.7
Academic 19.0
Small firm 17.4
Non-profit organization 17.0
Court 16.4
Other Government 13.5
Medium firm 12.2
Large firm 11.5
District Attorney 9.5
Public Defender 8.8

37. Primary reason for the difficulty:

%
Cost 54.2
Time 54.2
Relevance 43.2
Requirement type 22.8
Location 16.7
Other 8.2

37a. Reasons cited varying across employment types

Cost Time Relevance
Requiremen

t Type Location Other

Solo practice 65.2 54.3 46.7 22.7 16.0 8.0
Small firm 43.0 65.9 41.1 20.6 18.0 4.9
Medium firm 41.0 73.8 41.0 29.5 6.6 3.3
Large firm 20.0 66.4 40.9 37.3 11.8 6.4
Corporate in-house 34.4 63.7 47.6 25.9 15.6 7.5
Non-profit organization 65.2 43.9 56.1 37.9 7.6 10.6
District Attorney 31.8 81.8 27.3 36.4 9.1 9.1
Public Defender 68.8 56.3 25.0 31.3 25.0 6.3
Court 60.0 56.7 36.7 26.7 16.7 6.7
Other Government 58.9 51.8 36.6 29.5 17.0 12.5
Academic 63.0 33.3 63.0 22.2 33.3 7.4

36. Do you find it difficult to comply with the requirement to complete 25 hours of MCLE every 3 years? Percent 

Yes.
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Satisfaction with Bar Resources for Improving Professional Competence

Sample Written Fee Agreements 3.8
Overall Average 3.8
Ethics Opinions 3.8
Ethics Hotline 3.7
www.calbar.ca.gov/ethics 3.7
Compendium on Prof. Responsibility 3.6
Client Trust Accounting Handbook 3.6
Rules of Professional Conduct 3.5
Rules Book - Publication 250 3.5
State Bar Court Reporter 3.2
CYLA Opening a Law Office Book 3.2

19.6%

40. How did you learn about it? %
Cal Bar Journal 34.5
State Bar Website 28.2
Other 24.1
Legal media coverage 14.0
Other news coverage 13.2
Rules Revision Comm email list 4.3
Social media 2.6
Radio story on KQED 1.3

38. Please rate your level of satisfaction for any of the following State Bar professional responsibility resources 

that you have used. (1-5 scale)

39. Are you aware that the State Bar is conducting a study of the Rules of Professional Conduct with the goal of 

submitting a recommendation for comprehensive rule amendments to the Supreme Court of California by March 

31, 2017? Percent Yes.
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Experience with the Client Security Fund and the Attorney Discipline System

7.7%

%
Yes, but no more than $20 increase 13.9
Yes, but no more than $10 increase 20.5
Yes, as much as needed 8.4
No 57.3

43. Have you ever filed a complaint with the State Bar against another attorney? Percent Yes. 6.9%

43a. With solo practice attorneys having the highest chance of having filed a complaint

%
Solo practice 12.0
Small firm 8.6
Medium firm 5.0
Large firm 2.1
Corporate in-house 2.5
Non-profit organization 2.6
District Attorney 8.4
Public Defender 5.5
Court 5.6
Other Government 3.5
Academic 4.7

43b. The probability of filing a complaint varying across practice areas

%

Legal Malpractice 23.8%
Elder Abuse 18.2%
Military Law & Vets Benefits 17.9%
Delinquency 16.7%
Disability Rights 16.6%
Immigration 14.8%
Insolvency 13.6%
Appellate 12.4%
Criminal 11.7%
Probate 11.1%
Real Estate 10.8%
Family 10.7%
Personal Injury 10.3%
Business 8.4%
Workers Compensation 8.1%
Labor Relations 7.7%
Other 6.6%
Dependency 6.0%
Taxation 5.5%
Intellectual Property 4.0%

41. Have you ever advised someone who had money misappropriated by an attorney to file an application with 

the Client Security Fund? Percent Yes.

42. Would you support an increase to the annual assessment that active attorneys pay to provide additional funds to the Client 

Security Fund?
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43c. Also showing difference across age groups as measured by the number of years since admitted to the Bar

%
1-10 2.2
11-20 4.7
21-30 8.0
31-40 10.9
41+ 13.1

44. Were you informed of the outcome/resolution of your complaint(s)?

%
Yes 59.9
No 34.0
Other 6.1

45. Positive Opinion of the Process?*

%
Yes 37.3
No 50.5
Other 12.2

%
Don't know 30.5
Closed after investigation w/o discipline 21.3
Closed w/o investigation 18.2
Resolved with discipline 14.9
Resolved with warning 9.2
Has not reached resolution 5.1
Resolved with no discipline after trial 0.9

47. Did you attempt to address the misconduct you observed in another way? Percent Yes. 52.9%

Demographics

48. Age of Respondents: average 54, median 55

48a. With significant difference across employment types

Avg Age
Solo practice 59.6
Academic 53.5
Medium firm 50.6
Small firm 50.3
Large firm 48.9
Corporate in-house 48.3
Other Government 48.1
District Attorney 47.3
Court 47.6
Public Defender 45.8
Non-profit organization 44.8

46. What was the final resolution of your 

complaint?    

*No difference was found across either employment firm type or age groups as measured by years since admitted to the Bar.
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49. Gender Identify %
Female 40.6
Male 56.5
Transgender female 0.1
Transgender male 0.1
Gender variant 0.2
Not listed 0.1
Prefer not to answer 3.0

49a. Changing Composition of Gender Identity Groups Over Time (% within age group)

1-10 11-20 21-30 31-40 41+ Total
Female 52.7 49.6 44.0 34.3 12.4 40.7
Male 44.7 46.9 52.7 62.4 85.9 56.3
Transgender female 0.1 0.1 0.1 0.0 0.1 0.1
Transgender male 0.1 0.0 0.0 0.1 0.0 0.1
Gender variant 0.6 0.3 0.1 0.1 0.0 0.2
Not listed 0.2 0.0 0.0 0.1 0.0 0.1
Prefer not to answer 2.5 3.1 3.7 3.3 1.9 3.0

Total 100.9 100.2 100.6 100.3 100.2 100.5

50. Sexual Orientation %
Heterosexual 86.4
Gay/lesbian 4.4
Bisexual 1.3
Not listed 0.2
Prefer not to answer 7.5
More than one 0.3

51. Race/Ethnicity Background %
White 80.3
Asian 5.9
Hispanic 4.6
More than one 3.4
Other 3.3
Black 1.9
Native Hawaiian 0.3
Am Indian 0.3

51a. Changing composition of race/ethnicity over time (% within age group)

1-10 11-20 21-30 31-40 41+ Total
Am Indian 0.3 0.4 0.2 0.3 0.3 0.3
Asian 10.9 8.4 4.3 2.2 1.1 5.8
Black 2.2 2.3 2.6 1.0 0.7 1.8
Hispanic 6.8 5.7 4.5 2.6 1.4 4.5
Native Hawaiian 0.3 0.7 0.3 0.2 0.1 0.3
White 69.1 75.1 82.8 88.8 94.0 80.8
Other 3.2 3.9 3.4 3.2 1.7 3.2
More than one 7.1 3.5 2.1 1.8 0.7 3.4

Total 100.0 100.0 100.0 100.0 100.0 100.0

Number of years Admitted to the Bar

Number of years Admitted to the Bar

0 20 40 60

0 20 40 60 80 100

0 20 40 60 80 100

1/26/2017
Office of Research and

Institutional Accountability Page 14

Appendix J

J14



51b. Diversity of the legal profession in gender and race/ethnicity has been growing steadily over time. 

52. What languages other than English do you use in your legal practice?

%
None 74.3
Spanish 18.3
Other 3.7
French 2.9
Mandarin/Cantonese 2.3
Farsi/Persian 1.0
Russian 1.0
Japanese 0.9
Korean 0.9
Vietnamese 0.7
Armenian 0.6
Tagalog 0.6

53. Do you belong to any voluntary Bar Association?

%
Local 46.3
None 45.8
National 19.5
Other 4.0
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54. I identify as a person with a disability. Percent Yes. 4.5%

55. With a significant disability: %
Deaf 59.4
Blind 41.8
W/o use of hands or limbs 6.0
Difficulty walking 4.9
Other 1.9

56. How can these disabilities be accommodated in your practice?

%
Part-time 48.2
Permitting telework 41.8
Modifying physical space 29.5
Modifying workplace policies 24.3
Other 20.7
Job restructuring 16.8
Unpaid leave 13.4
Changing methods of supervision 10.7
Materials in alternative format 4.3
Reassignment 3.4
Qualified readers or sign language 1.4

9.8%

58. Approximate annual income received from legal practice: average $193,000, median $135,000

57. Are you a veteran who served in the active military, naval, or air service, and who was honorably discharged?
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THE ESTIMATED EFFECT ON EXAMINATION QUALITY AND PASSING 
RATES OF DIFFERENT WAYS OF MODIFYING 

CALIFORNIA’S BAR EXAMINATION 

Stephen P. Klein, Ph.D. & Roger Bolus, Ph.D. 
December 12, 2011 

Overview 

California’s General Bar Examination (GBX) is an 18-hour (three-day) test.  It 
consists of the MBE (which is a 6-hour 200-item multiple choice test), a set of six 
1-hour essay questions, and two 3-hour Performance Test (PT) questions.  This 
report estimates the likely effects on this exam’s quality and passing rate if it was 
shortened to a two-day test and gave the MBE and written sections equal weight.  

Samples 

The population for our analyses consisted of all the applicants who took the GBX 
one or more times between 2001 and 2010.  There were 43,832 February and 
81,346 applicants in this 20-exam sample for a grand total of over 125,000 
applicants. We also analyzed the essay and PT scores of the subset of 20 to 25 
applicants who had their answers to each question graded independently by at 
least ten of the readers assigned to a question; i.e., all the applicants in this 
sample had their answers to each question graded ten times.1   

Purposes & Definitions 

Our analyses examined how score reliability was affected by: (a) using two or 
more independent readers per answer, (b) giving the MBE 50% of the weight 
(instead of the current 35%) in determining an applicant’s total exam score, and 
(c) shortening the written portion of the exam from a two-day 12 hour test to a 
one day six or seven-hour test.   We also examined the percentage of applicants 
in different racial/ethnic and gender groups whose pass/fail status would be 
affected by the number and sample of essay and PT questions they answered.   

The term “score reliability” in this study refers to the likelihood that applicants 
would receive the same score (as distinct from pass/fail decision) regardless of 
the particular set of California bar exam essay and PT questions they were asked 
or the set of readers who graded their answers.  For example, an essay test with 
high score reliability is one where the applicants who earn relatively high scores 
on one question also tend to earn relatively high scores on the test’s other 
questions.  All other things being equal, the higher the score reliability the greater 
the confidence that can be placed in the results.  
                                                
1 Results with this sample and those who went to reread must be treated very cautiously because 
they are not random or representative samples of the population of all takers. 
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“Score reliability” (coefficient alpha) is reported on a 0.00 to 1.00 scale with 1.00 
being best.  Values less than 1.00 may be due to: (a) some applicants being 
more proficient in the skills and knowledge needed for some questions while 
other applicants have a different pattern of expertise, (b) differences among 
readers in the score they would assign to an answer, and (c) other factors, such 
as how much scores spread out from the mean.  In California, adjusting for the 
typically small difference in means and standard deviations among readers on a 
question usually has little or no effect on the written test’s score reliability.   

“Decision consistency” (which is an especially important characteristic of a 
licensing test) refers to the stability of pass/fail decisions, such as across different 
types of tests or versions of a test.  Thus, it is a useful index for examining the 
comparability of different test designs. Decision consistency is highest when: (a) 
score reliability is high and (b) the passing rate is well above or well below 50%. 

 
Effect of Number of Readings Per Answer on Score Reliability 

Score reliability increases as the number of readers per answer increases, but 
the benefit of additional readers tapers off rapidly. For example, the first row of 
Table 1 shows that the reliability coefficient for a 6-question essay test in July is 
0.06 points higher with two readers than it is with one reader, but adding a third 
reader results in only a 0.01 improvement over having two readers. In short, the 
marginal benefit of adding readers disappears quickly (although it seems to be 
greater for two 3-hour PT questions than for a set of six 1-hour essay questions).   

 
Table 1 

Increase in Score Reliability Over a Single Reader as a Function of the Number 
of Additional Readers per Answer, Type of Question Asked, and Test Month 

Number of 6 Essay Questions 2 PT Tasks 
additional readers February July February July 

  1 .06 .06 .06 .07 
  2 .07 .07 .11 .17 
  3 .07 .08 .13 .17 
  4 .07 .08 .15 .17 
  5 .08 .08 .17 .17 
  6 .08 .08 .18 .17 
  7 .09 .09 .18 .17 
  8 .09 .09 .18 .17 
  9 .10 .09 .18 .17 

           Applicants have three hours per PT task and an average of one  
           hour per essay question.  Results in this table are based on the  
           answers written by the 20 to 25 applicants who had all of their 
           answers graded by all the readers assigned to each question.   
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The diminishing benefit to improving score reliability by having more than two 
readers per answer supports California’s policy of having a second reading of all 
the answers written by all the candidates who came close to passing but failed 
after the initial reading of their answers.  In addition, the limited benefit of 
additional readings suggests that the less than perfect reliability of the written test 
stems mainly from an interaction between applicants and questions rather than 
from differences among readers in the scores they would assign to an answer.  

The remaining analyses in this report are based on just the first reading of an 
applicant’s answers in the ten-year population of February and July takers.  We 
did this because: (a) not all applicants had their answers read at least twice and 
(b) which applicants would have their answers read more than once was likely to 
vary across the different test designs we examined. Thus, the results with these 
models may underestimate the score reliability that is likely to occur if California 
continues rereading the answers of those who initially came close to passing.  

Reliability of Essay and PT Scores 

The mean reliability of a single reading of a set of six 1-hour essay questions in 
our population of February and July takers was 0.64 and 0.70, respectively.  The 
higher scorer reliability in July than in February may be due at least in part to the 
greater variance in July scores.  In both months, the reliability of the sum of the 
scores on a single reading of two 3-hour PTs was about 0.52 (based on the 
Spearman-Brown stepped-up mean correlation of 0.35 between two PT scores).   

Procedures for Computing Total Scores 

MBE raw scores (i.e., the number of items answered correctly) are converted to 
scale scores to adjust for possible differences in the difficulty of the questions 
asked.  Essay and PT readers assign scores to answers in 5-point intervals on a 
40 to 100-point scale.  PT raw scores are then multiplied by 2.00 so that the 
maximum possible written raw score is 1,000 points. California (like most other 
states) converts its written raw scores to a score distribution that has the same 
mean and standard deviation as its MBE scale scores.  This step adjusts the 
reader assigned total raw scores for possible variation in essay and PT question 
difficulty and grading standards over time.  Total scale scores are computed 
using the formula below.  Applicants with total scores of 1440 or higher pass, 
those in the 1390-1439 zone have all their answers reread, and all others fail. 

Total Scale Score = (.35 x MBE Scale) + (.65 x Written Scale) 

Except as noted otherwise, the same procedures were used to compute written 
scale and total scale scores and to determine an applicant’s pass/fail status for 
all the models discussed in the next section of this report. 
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Modeling Results 

Tables 2 and 3 should be used together.  Table 2 lists the key features of the 
models we examined and Table 3 shows their impact on total (MBE + Written) 
score reliability on February, July, and all exams combined.2  For example, the 
only difference between models 1a and 1b is that as per current practice, model 
1a weights the written and MBE scores 65% and 35%, respectively.  In contrast, 
model 1b weights them equally.  Table 3 shows that this single difference results 
in a relatively large improvement in score reliability (0.06 in February and 0.05 in 
July).  The benefits of going to 50/50 weighting are consistent with the 
differences in reliability between models 5a and 5b. 

Models 2a and 2b have the same structure, namely: three 1-hour essay 
questions and one 3-hour PT with the MBE and written sections weighted 
equally.  The only difference between these models is that they use completely 
different essay and PT questions. The degree of agreement between these 
models therefore provides an unbiased estimate of their decision consistency 
and shows the reliability of an exam that is limited to the MBE and a 6-hour 
written test composed of three 1-hour essay questions and one full 3-hour PT 
question when the MBE and written portions are weighted equally.   

Models 4a and 4b show the results for a two-day exam consisting of five essay 
questions and one PT.  Although these analyses had to rely on data from 3-hour 
PTs, the results with them are likely to be very close to what would be obtained 
with 90-minute PTs; i.e., a 6½ hour written test.  Models 4a and 4b have higher 
reliabilities than the current exam (model 1a) as a result of their giving the MBE 
and written sections equal weight.   

Tables 4 and 5 show pass/fail decisions are consistent between various pairs of 
models.  For example, Table 5 shows that in July, 93% of the applicants had the 
same pass/fail status under Model 2 (a two-day exam with a written component 
consisting of 3 essay questions and one PT) as they had with the current exam 
(i.e., a test with twice as many essay and PT questions) provided both exams 
weighted the written and MBE sections equally.   

Table 6 shows that reducing test length does not affect overall passing rates or 
exacerbate the differences in rates that are typically found among racial/ethnic 
groups.  Assigning equal weights eliminates the difference in passing rates 
between men and women.  In short, California can implement a two day exam in 
a way that improves test quality, maintains existing pass/fail standards, and does 
so without making it more difficult for minority applicants to pass.    

                                                 
2
 Total score reliability calculations used MBE score reliabilities of .89 and .91 for the February 

and July exams, respectively as per the mean values in the MBE’s technical reports. Written test 
reliabilities (coefficient alphas) were based on un-standardized essay raw scores on the first 
reading.   
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Table 2  
Main Features of the Models Tested 

Written/MBE Written 
Model Essay PT Weights Time Model Description 

1a 1-6 A & B 65/35 12 hrs Current model & 65/35 weights 
1b 1-6 A & B 50/50 12 hrs Current but 50/50 weights 
2a 1-3 A 50/50   6 hrs Half of current written exam 
2b 4-6 B 50/50   6 hrs Half of current written exam 
3a 1-4 A 50/50   7 hrs 4 1-hr Essays + one 3-hr PT 
3b 3-6 B 50/50   7 hrs 4 1-hr Essays + one 3-hr PT 
4a 1-5 A 50/50   8 hrs 5 1-hr Essays + one 3-hr PT 
4b 2-6 B 50/50   8 hrs 5 1-hr Essays + one 3-hr PT 
5a 1-6 None 65/35   6 hrs 6 1-hr Essays 65/35 weights 
5b 1-6 None 50/50   6 hrs 6 1-hr Essays 50/50 weights 
6 None A&B 50/50   6 hrs PT only  

 
 

Table 3  
Total Score Reliability (Coefficient Alpha, decimal points omitted) 

Model Test Month(s) 
Number February July All Model Description 

1a 81 85 83 Current model & 65/35 weights 
1b 87 90 88 Current but 50/50 weights 
2a 80 85 82 Half of current written 
2b 80 83 82 Half of current written 
3a 82 87 84 4 1-hr Essays + one 3-hr PT 
3b 82 86 84 4 1-hr Essays + one 3-hr PT 
4a 84 88 86 5 1-hr Essays + one 3-hr PT 
4b 84 88 86 5 1-hr Essays + one 3-hr PT 
5a 81 85 83 6 1-hr Essays 65/35 weights 
5b 86 89 88 6 1-hr Essays 50/50 weights 
6 78 80 79 PT only  

       

Appendix K

K5



 6 

Table 4 

Average Percentage of FEBRUARY Applicants with the  
Same Pass/Fail Status Under Alternative Models 

Model 1a Model 1b % Agree 
MBE weighted 35% 
Essays 1-6 in 6 hours  
PT-A & B in 6 hours 
Reliability = .81 

MBE weighted 50% 
Essays 1-6 in 6 hours  
PT-A & B in 6 hours 
Reliability = .87 

                                    
     95% 

Shows unique effect of weighting the MBE 50% 

 

Model 1b Mean of Models 2a & 2b % Agree 
MBE weighted 50% 
Essays 1-6 in 6 hours  
PT-A & B in 6 hours 
Reliability = .87 

MBE weighted 50% 
3 Essays in 3 hours  
1 PT in 3 hours 
Reliability = .80 

                                    
     91% 

Models 2a and 2b cut test length in half with MBE weighted 50% 

 

Model 2a Model 2b % Agree 
MBE weighted 50% 
Essays 1-3 in 3 hours 
PT-A in 3 hours 
Reliability = .80 

MBE weighted 50% 
Essays 4-6 in 3 hours  
PT-B in 3 hours 
Reliability = .80 

                    
82% 

Same models but completely different written questions in 6 hrs 

 

Model 3a Model 3b % Agree 
MBE weighted 50% 
Essays 1-4 in 4 hours  
PT-A in 3 hours 
Reliability = .82 

MBE weighted 50% 
Essays 3-6 in 4 hours  
PT-B in 3 hours 
Reliability = .82 

         
86% 

Models share 2 of their 4 essay questions in 7 hrs 

 

Model 4a Model 4b % Agree 
MBE weighted 50% 
Essays 1-5 in 5 hours  
PT-A in 3 hours 
Reliability = .84 

MBE weighted 50% 
Essays 2-6 in 5 hours  
PT-B in 3 hours 
Reliability = .84 

         
88% 

Proxy for a 6½ hour written exam (4 essay questions in common) 
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Table 5 

Average Percentage of JULY Applicants with the  
Same Pass/Fail Status Under Alternative Models 

Model 1a Model 1b % Agree 
MBE weighted 35% 
Essays 1-6 in 6 hours  
PT-A & B in 6 hours 
Reliability = .85 

MBE weighted 50% 
Essays 1-6 in 6 hours  
PT-A & B in 6 hours 
Reliability = .90 

                                    
     96% 

Unique effect of weighting the MBE 50% 

 

Model 1b Mean of Models 2a & 2b % Agree 
MBE weighted 50% 
Essays 1-6 in 6 hours  
PT-A & B in 6 hours 
Reliability = .90 

MBE weighted 50% 
3 Essays in 3 hours  
1 PT in 3 hours 
Reliability = .84 

                                    
     93% 

Models 2a and 2b cut test length in half with MBE weighted 50% 

 

Model 2a Model 2b % Agree 
MBE weighted 50% 
Essays 1-3 in 3 hours 
PT-A in 3 hours 
Reliability = .85 

MBE weighted 50% 
Essays 4-6 in 3 hours  
PT-B in 3 hours 
Reliability = .83 

                    
85% 

Same models but completely different written questions in 6 hrs 

 

Model 3a Model 3b % Agree 
MBE weighted 50% 
Essays 1-4 in 4 hours  
PT-A in 3 hours 
Reliability = .87 

MBE weighted 50% 
Essays 3-6 in 4 hours  
PT-B in 3 hours 
Reliability = .86 

         
88% 

Models share 2 of their 4 essay questions in 7 hrs 

 

Model 4a Model 4b % Agree 
MBE weighted 50% 
Essays 1-5 in 5 hours  
PT-A in 3 hours 
Reliability = .88 

MBE weighted 50% 
Essays 2-6 in 5 hours  
PT-B in 3 hours 
Reliability = .88 

         
91% 

Proxy for a 6½ hour written exam (4 essay questions in common) 
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Table 6 
Side-By-Side Model Comparison Chart 

Total testing time 3 days 2 Days 
Written components 6 Essays + 2 PTs 3-4 Essays + 1 PT 
Model  Model 1a Model 1b Models 2 & 3 

Written/MBE weight 65/35 50/50 50/50 

Score Reliability 
      All Takers .83 .88 .82 - .84 
      February .81 .87 .80 - .82 
      July  .85 .90 .83 - .87 

February Passing Rates 
    All February takers 37% 37% 37% 

    Females 39% 37% 37% 
    Males 35% 37% 37% 

    White 41% 42% 42% 
    Asian 35% 35% 35% 
    Hispanic 28% 28% 28% 
    African American 20% 20% 21% 

July Passing Rates 
    All July takers 53% 54% 54% 

    Females 55% 54% 54% 
    Males 52% 54% 54% 

    White 60% 61% 61% 
    Asian 49% 49% 49% 
    Hispanic 40% 40% 41% 
    African American 24% 25% 25% 

Total testing time includes the MBE.  Models 2a and 2b use three 1-hour essay 
questions. Models 3a and 3b use four 1-hour essay questions. Results are based 
on a single reading of answers on the 10 February and 10 July exams given 
between 2001 and 2010 (total N = 125,178 candidates).  Model 4’s February and 
July passing rates were consistent with Model 1’s rates. 

Appendix K

K8


	Resubmitted Cover Letter from Leah T. Wilson, Executive Director
	Cover Letter from Leah T. Wilson, Executive Director
	Final Report on the 2017 California Bar Exam Standard Setting Study
	Appendix A
	Appendix B
	Appendix C
	Appendix D
	Appendix E
	Appendix F
	Appendix G
	Appendix H
	Appendix I
	Appendix J
	Appendix K



