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DIGEST:

This Resolution amends Family Code §150 to provide that “Support” also
includes an award of attorney fees or costs awarded under the Family Code when the court
orders such attorney fees or cost paid to the party or party’s attorney in the nature of support.
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PURPOSE:

1) The Problem:

In some family law support cases the court orders one party to pay a portion of other
party’s attorney fees and costs. In making these orders a court takes into consideration the need
of the party who is to receive the award of fees and costs and the ability of the other party to pay
those fees and cost. In some cases, the conduct of the party ordered to pay these fees and costs is
taken into consideration. Because need and ability to pay is the overriding reason for a award of
attorney fees and costs in support cases it is, in effect, in the nature of support.

Currently awards of attorney fees and costs from one party to the other in support cases,
because these fees and costs are not defined as support, may not be protected in bankruptcy.
This can result in substantial hardship and unfairness to the party to whom those fees and costs
were awarded since that party remains responsible for the fees and costs. This would allow the
supported spouse/parent to continue to have representation where the court has determined that
the party needs assistance with payment of attorney’s fees.

1) The Remedy:

The remedy would be to add a provision to the existing code to provide that the court has
authority to award attorney’s fees and costs payable by one party to the other in support cases
(including orders directly to the other party’s attorney) as support.

ILLUSTRATIONS:

See the answer to “The Problem” set forth above which illustrates the need for this
legislation.

DOCUMENTATION:

To the author’s knowledge, there are no formal studies, reports, or statistics which
support the conclusion that there is a problem. The recent real life examples as described in the
ILLUSTRATIONS section above form the factual basis that this is a common problem.

HISTORY: None

There have been previous efforts to revise the Judicial Council forms to allow attorney’s
fees orders in family law support cases to be paid by wage assignment but that was not done. It
is possible that the revision to the Judicial council forms was not done because only support
orders can be basis for a wage garnishment and at this time attorney fees orders arising in
support cases are not in the nature of support, and as such, cannot be on the wage assignment.
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LIKELY SUPPORT & OPPOSITION:

Support Why?

1) Family law attorneys Most family law attorneys represent, at
different times, payors and recipients of
these types of attorney fees orders in support
cases and they would be in support of this
legislation.

2) Women’s groups Women’s groups representing mothers
and/or recipients of child or spousal support
orders. This amendment would help ensure
attorneys fees orders given in support cases
are easier to enforce and are not
dischargeable in bankruptcy.

Oppose Why?

Possibly groups representing Because it would make it harder for payors

divorced men of such attorneys fees orders in support
cases to escape payment.

FISCAL IMPACT: None

TEXT OF PROPOSAL

SECTION 1. Section 150 of the Family Code is amended to read:

150. “Support” refers to a support obligation owing on behalf of a child, spouse, or
family, or an amount owing pursuant to Section 17402. It also includes past due support or
arrearage when it exists. “Support,” when used with reference to minor child or a child
described in Section 3901, includes maintenance and education. “Support” also includes an
award of attorney fees or costs awarded under this code when the court orders such attorney fees
or cost paid to the party or partys attorney in the nature of support.
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