
     1/  For purp oses of this  opinion, “ch at room”  refers to an Inte rnet location  where par ticipants com municate with  other

participants  electronically in  real time.  Unlike ord inary e-mail or e lectronic me ssages pos ted to a com puter bulletin

board o r listserv, a chat ro om is design ed to allow p articipants to e xchange m essages ba ck and forth  instantaneou sly.
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ISSUE: Does an attorney’s communication with a prospective fee paying client in a mass disaster victims

Internet chat room violate California Rule of Professional Conduct 1-400?

DIGEST: While  an attorney’s communication with a prospective fee paying client in the mass disaster

victims Internet chat ro om desc ribed here in is not a prohibited “solicitation” within the meaning

of subdivision (B) of rule 1-400, it violates subdivision (D)(5) of rule 1-400, which bans

transmittal of communications that intrude or cause duress.  Attorney’s communication would also

be a presume d violation o f Standard  (3) to rule 1-4 00, which p resumes im proper any

communication delivered to a prospective client whom the attorney knows may not have the

requisite emo tional or me ntal state to mak e a reasona ble judgm ent about re taining couns el.

AUTHORITIES

INTERPRETED: Rule 1-400 of the Rules of Professional Conduct of the State Bar of California.

STATEMENT OF FACTS

Attorney, a  personal injury lawyer, searches the Internet and discovers a chat room created for victims and families of

a recent mass disaster.  The purpose of the chat room is prominently stated on its home web page as “the provision of

emotional support to victims of the rec ent mass disa ster and their fam ilies by similarly affected  persons.” 1/  After

monitoring the conversation taking place in the chat room for a while, Attorney introduces herself as a lawyer who has

successfully  represente d mass disa ster victims in the p ast, and offers to  answer any question s the chat roo m participa nts

may have abo ut such lawsuits.  Attorney hopes to pro mpt participants whose  questions she answers to engage her services

on a fee paying basis.

DISCUSSION

I.  Introduction

The central issue posed  by these facts is wh ether particip ation by Atto rney in the mass  disaster victims c hat room is

subject to regulation under California laws governing a ttorney cond uct.  Specifically, we must determine whether her

participation violates rule 1-4 00 of the C alifornia Rule s of Professio nal Cond uct.  Thus, we  first address whether

Attorney’s  participation  constitutes a “communication” within the meaning of subdivision (A) of rule 1-400.  If the

participation is a “communication,” we then ask  whether it  is also a “solicitation” under subdivision (B).  As we conclude

that Attorney’s participation is not a “solicitation” under 1-400(B), we do not have to address whether Attorney’s conduct

is prohibited by subdivision (C)’s restrictions on solicitation.

However, even if Attorney’s conduct is not a prohibited solicitation under subdivision (C) of the rule, see Part III, infra,

we still must inquire whether her commun ications with the c hat room p articipants vio late subdivision (D)(5) of the rule,

which prohibits a communication or solicitation that is “transmitted in any manner which involves intrusion, coercion,

duress, compulsion, intimidation, threats, or vexatious or harassing conduct,” or standard (3) to subdivision (E) of the



     2/  Not every communication that tangentially relates to the availability for professional employment will be subject to

regulation.  Although the scope of rule 1-400(A) is broad, its reach is tempered by the phrase “concerning the availability

for professional employment.”  In a comprehensive examination of the constitutional implications of the regulation of

lawyer advertising, the Los Angeles Co unty Bar distinguished between  “messages . . . concerning the availability for

professional employm ent directed  to any forme r, present or p rospective  client” and all  other messages,  and concluded

that only the former may be subject to regulation as commercial speech. See Los Angeles County Bar Association Formal

Opn. No. 494.  See also Central Hudson Gas & Elec. Corp. v. Public Service Commission (1980) 447 U.S. 557 [100

S.Ct. 2343, 65 L.Ed.2d 341].
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rule, which presumes a violation for any communication “which is delivered to a potential client whom the member

knows or should re asonably kn ow is in such a physical, emotional, or mental state that he or she would not be expected

to exercise reasonable judgment as to the retention of counsel.” 

II.  “Communication”

Under rule 1-400 (A), a “com munication ” is “any messag e or offer ma de by or o n behalf of a  member concerning the

availability for professional employment of a member or a law firm directed to any former,  present, or prospective client,

including but not limited to the following:

(1) Any use of firm name, trade name, fictitious name, or other professional designation of such member

or law firm; or

(2) Any stationery, letterhead, business card, sign, brochure, or other comparable written material describing

such member, law firm, or lawyers; or

(3) Any advertisement (regardless of medium) of such member or law firm directed to the general pub lic

or any substantial portion thereof; or

(4) Any unsolicite d corresp ondenc e from a me mber or la w firm directed  to any perso n or entity.”

Attorney is participating in the mass disaster victims chat room in the hop e her answers to participants’ questions,  which

she has solicited after introducing herself as an attorney,  will prompt them “to engage her services.”  Attorney’s making

herself available to answer questions, and  the answers she commu nicates to the other participants, thus “concern the

availability for professional employment” of Attorney within the meaning of rule 1-400(A).2/

III.  “Solicitation”

Given that Attorney’s participation in the chat room is a “communication,” we next consider whether her communication

is also a “solicitation” as defined in rule 1-400(B).  The 1-4 00(B)  analysis is important b ecause rule 1 -400(C ) prohibits

the solicitation of a prospective client unless  there is a prior family or  pr ofessional re lationship, or th e solicitation is

protected by the U nited States or California Constitutions.

Under Rule 1-400(B), “a ‘solicitation’ means any communication:

(1) Concerning the availability for professional employment of a member or a law firm in which a

significant motive is pecunia ry gain ; and 

(2) Which is:

(a) delivered in person or by telephone, or 

(b) directed by any means to a person known to the sender to be represented by counsel in a matter

which is the subject of a communication.” (Emphasis added).



     3/  Florida R ule of Profe ssional Co nduct 4-7.4 (a) provid es in part that:

“(a) Except as provided in subdivision (b) of this rule, a lawyer shall not solicit professional

employment from a prospective client with whom the lawyer has no family or prior professional

relationship, in person or otherwise , when a significant motive  for the lawyer’s d oing so is the law yer’s

pecuniary g ain.” (Emp hasis adde d.)

See also Florida Bar Ethics Opn. A-00-1 (08/15/2000).

     4/  Utah has determined that chat rooms are the equivalent of “in person” communications. Utah Ethics Advisory

Opinion 97-10.  See also, Michigan Bar Ethics Opn. RI-276 (07/11/1996); Illinois Bar Ethics Opn. 96-10 (05/16/1997);

Virginia  Bar Lawyer Advertising Opn. A-0110 (04/14/1998); W est Virginia Bar Ethics Opn. 98-03(10/16/1998), which

generally  have held tha t lawyers particip ating in chat roo ms implicate  their states’ rule  barring solicitation (usually some

(continued ...)
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Thus, to be a “solicita tion” unde r rule 1-400 (B), a lawye r’s commu nication mus t satisfy two elemen ts.  The first,  found

in subparagraph (B)(1), addresses the communicator’s motive; only where a “significant motive” for the communication

is “pecuniary gain” will it be a “solicitation.”  The facts assume that Attorney hopes to prompt participants whose

questions she answers to engage her services on a fee paying basis, so the first element is satisfied.

The second element, found in subparagraph (B)(2), is satisfied if either of two tests is met: (1) a particular mode of

communication, i.e., “in person or by telephone,” is used, (B)(2)(a); or (2) the recipient of the communication is known

to be represented by counsel, (B)(2)(b).  As to the latter, the facts do not state that any of the other participants are

represented by counsel.  As a result, Attorney’s communications in the chat room can be a “solicitation” within the

meaning o f rule 1-400 (B)(2)(a ) only if the com munication s are delivere d “in perso n or by telep hone.”

Since chat room com munications occur via a co mputer, they are not “in person.” However, because Internet

communications may be trans mitted over  telephone  lines, it is arguable  that chat room communications are “delivered

by telephone.”  The pro blem with that a rgument is that ru le 1-400( B) expr essly refers to communications “delivered by

telephone ,” not to communication s “delivered over telephone lines.”  E-mail messages may also be delivered by

telephone lines, but it cannot reasonably be asserted that an e-mail message to a prospective client is a prohibited

solicitation under 1-400(B).  As we discussed in Formal Opinion 2001-155:

Although e-mail communication as part of website technology permits faster responses and more interaction

than is possible with other forms of written communication, it does not create the risk that the attorney might

be able to use her persuasive ability and experience to influence unduly the potential client’s thoughtful

decision to hire her. Similarly, although e-mail can be transmitted through telephone lines, its resemblance

to a telephone discussion end s with the mechanism of transmission .  The static nature of an e-mail message

allows a potential client to reflect, re-read, and analyze; the written form allows the potential client to share

and discuss the co mmunica tion with others a nd maintain a  permane nt record o f its contents; and the

mechanical steps involved in sending and receiving messages impose a measured pace on the interchange.

Even acknowledging that chat room discussions take place in real time (after all, people in chat rooms carry on

conversations – albeit by typin g rather than ha ving sound  waves transm itted and co nverted into  voices) and  that the

oppor tunity to “reflect, re-read, and analyze” is not as apparent as it is in e-mail situations, these factors do not overcome

the express r equireme nt in rule 1-40 0(A) that the c ommunic ation be “d elivered by te lephone.”

We note that ethics committees in other states, including Florida, Michigan, Oregon, Utah, Virginia and West Virginia,

have concluded that messages delivered via real time Internet communication channels are prohibited solicitations.  Some

of these states, for examp le, Florida, ha ve a rule mo re broad ly-worded th an rule 1-40 0, which mo re readily pe rmits its

application to chat room situations.3/  However, other states, including Utah and Michigan, have interpreted their rules

regulating in person and telepho nic communications to en compass “real time” cha t room conversations. 4/



     4/  (...continued)

variation of Model Rule 7.3(a)).  But cf. Arizona State Bar Association Ethics Opn. 97-04 (4/7/1997) (communications

in chat rooms not the same as prohibited in-person and telephonic contacts “because there is not the same element of

confrontation/immediacy as with the prohibited mediums”).

The District of Colum bia has taken  a slightly different ap proach fro m these states.  A lthough it has no t expressly

analogized chat room communication to in-person or telephonic co mmunication, its ethics committee has nev ertheless

cautioned lawyers that they must be careful that their conduct in a chat room does not violate the proscriptions of D.C.

Rule of Professional Conduct 7.1(b). In D.C. Ethics Opn. 316 (2002), after first observing that unlike other states, the

D.C. rule d oes not dra w a distinction b etween in-pe rson and w ritten comm unications, the c ommittee o pined that:

“Lawyers communicating about their services in chat rooms therefore must take care not to run afoul

of D.C. Rule  7.1(b) (2 ), which pro hibits solicitations th at involve th e ‘use of undue influence,’ and

D.C. Rule 7.1(b) (3), which prohibits lawyers from seeking employment b y a potential client whose

‘physical or mental condition’ makes rational judgment ‘about the selection of an attorney un likely.’”

Our approach is simila r to that of the District of Columbia in focusing on the circumstances surrounding the

commu nication rathe r than on its spe cific mode.  S ee Part IV , below.

     5/  See California State Bar Formal Opn. No. 2001-155 at page 2.

     6/  If rule 1-400 is to prohibit a lawyer from engaging in chat room conversations where a significant motive is pecuniary

gain and still retain its capacity to provide lawyers with guidance on how to conform  their condu ct, then the rule itself

should  be amended to expressly prohibit such conduct.   We note that recently the American Bar Association amended

its Model Rule 7.3(a), relating to “Direct Contact With Prospective Clients” to include a prohibition on “real-time

electronic” contact, as well as “in-person” and “live telephone” contact.  Although “real-time electronic” contac t is

somewhat broad, it has an advantage in that it is not tied to a specific electronic technology, and gives sufficient notice

to lawyers about what kind of conduct will not be tolerated.
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The committee  declines to inte rpret rule 1-4 00(B)  beyond its  express lang uage.  As we  discuss belo w, our dec ision is

not based on a belief that chat room s are not “inher ently capab le of abuse;” chat rooms do not necessarily afford the same

oppor tunity to “reflect, re-read , and analyze ,” as does sim ple e-mail. 5/  That migh t be a reaso n to amend  the rule to

include a chat room  commun ication as a “so licitation.”  Ho wever, our r ole is limited to  interpreting the rule as curren tly

written.  Thus, we do not interpret the “by telephone” language in rule 1-400(B)(2)(a) to apply to chat room

communications because to  do so wo uld contrad ict the rule’s plain languag e, thereby und ermining fair no tice to lawyers

of conduct that the rule proscribe s.

We have previously emphasized that rule 1-400(B)(2)(a)’s requirement that the communication be “in person or by

telephone” is a “bright-line” test w hich lawyers an d disciplinar y authorities sho uld be ab le to understan d and ap ply easily.

In Opinion  2001-1 55, we co ncluded th at a lawyer’s  website does not constitute a prohibited solicitation.  True, Attorney

here goes a step further, i.e., by communicating in real time with particular prospec tive clients, as op posed to  the static

communication to no one in particular in the case of a website.  Nevertheless, the committee is unwilling to conclude

that conduct is disciplinable where it does not fit within the specific language our Supr eme Co urt has ado pted as a b right-

line standard to enable members to predict with reasonable certainty the kinds of conduct in which they may engage.6/



     7/  The specific context of our statement in California State Bar Formal Opn. No. 2001-155 was resolving whether a

website is a “solic itation” unde r rule 1-400 . 

     8/  By this, we do not mean to suggest that all visits to all chat rooms by attorneys motivated to genera te legal business

are improper.  We recognize the importance of providing truthful, accurate information about the availability of qualified

lawyers to the public.  Thus, in other contexts (for example, a chat room dedicated to the “legal rights and remedies of

mass disaster victims”), the same conduct exhibited by Attorney here would not involve intrusion.  Still, any

communication the lawyer makes must comport with the requirements of subparagraphs (1), (2), (3), and (4) of

subdivision (D) of the rule that communications not be false, misleading, or deceptive.

5

IV.  Other Bases for Regulating Communications: Rule 1-400(D)(1)-(4), (D)(5) & Standard (3)

While  not a prohibited solicitation under subdivision (C), Attorney’s participation in the mass disaster victims chat room

may be regulated under other provisions of rule 1-400.  As we noted in California State Bar Formal Opn. No. 2001-155,

at page 2, communications that have been found to be “inherently capable of abuse” may be pro hibited con sistent with

the First Amend ment.7/  In reaching o ur conclusio n, we relied o n the State B ar Reque st That the Supreme Court of

California  Approve Amendments to the Rules of Professional Conduct of the State  Bar of California and Memorandum

and Suppo rting Docu ments in Explanation (1987), at p. 18, which  in turn cited to  Ohralik v. Ohio State Bar Association

(1977) 436 U .S. 447 [9 8 S.Ct. 19 12, 56 L .Ed.2d 4 44].  Ohralik  addressed the danger that a lawye r may coerce or

otherwise take advan tage of a vulne rable pers on during a n in-person so licitation.  Ohralik  concluded that when there is

potential for overreac hing by a lawye r seeking lega l employm ent, whether b y a “solicitation” o r a “comm unication,”  it

may be banned.

In the latter regard, rule 1-400(D)(5) provides that a communication or solicitation shall not “[b]e transmitted in any

manner which involves intrusion, coercion, dure ss, compulsion, intimidation, threats, or vexatious or ha rassing conduct.”

Thus, attorneys mus t always be co ncerned w ith the context in  which they seek to communicate their availability for a

legal engagem ent.  Unde r our facts, Atto rney’s cond uct is intrusive.  Victims and family members who visit the chat room

are there to seek e motional su pport, and  do not exp ect to encounter a lawyer hoping to  be retained .  Attorney’s

participation in this particular chat room is therefore a violation of subdivision (D)(5) of the rule.8/

In addition to the actual prov isions of the rule itse lf, the Board  of Gove rnors of the S tate Bar has adopted 16 standards

governing “communications” that are presumed violations of the rule.  Standard (3) applies to communications “delivered

to a potential clien t whom the m ember kn ows or sho uld reason ably know is  in such a physica l, emotional, o r mental state

that he or she would not be expected to exercise reasonable judgment as to the retention of counsel.”  Thus, if Attorney

under our facts “kno ws or should  reasonably know” that visitors to the mass disaster victims chat room are inhibited from

making a reasonable judgment about retaining Attorney because of their “physical, emotional, or mental state,” any

“communication” Attorney makes about her availability for employment is a presumed violation of rule 1-400.

The lawyer in Ohralik , supra , 436 U.S. 447, personally visited an accident victim lying in traction in a hospital, and

another victim from the  same accid ent shortly after she  had been  discharged  from the hos pital.  The Court reasoned that

under the circumstances, the accident victims “were especially incapable of making informed judgments or of assessing

and protecting their own interests.” Id., at p. 467.  In reaching its decision, the Court was influenced by the common

knowledge that persons who have recently suffered a debilitating injury are often in a weakened physical or emotional

state, and thus a re particularly su sceptible to o verreachin g.  Standard  (3) incorp orates that co ncept.

Any victim or family member who  visits this chat room will likely be doing so for emotion al suppor t, which reaso nably

implies that their emotional state may render them  incapable  of making a re asonable  judgmen t about retainin g Attorney.

Attorney should thus be aware that, given that the chat room’s prominently displayed purpose, her communication in the

chat room will be a presumed violation of rule 1-400 under standard (3).
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CONCLUSION

Rule 1-400 re gulates com munication s, including tho se made thr ough the Inte rnet and cha t rooms.  Attorney’s

communications in a chat room for the mass  disaster victims described in this opinion are prohibited under subdivision

(D)(5) of rule 1-400, and would trigger the presumption under Standard (3).

This  opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State Bar of

California. It is advisory on ly. It is not binding on the courts, the State Bar of California, its Board of Governors, any

persons or tribunals charged with regulatory responsibilities or any member of the State Bar.


