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SUMMARY OF PUBLIC COMMENT PROPOSAL

PLEASE NOTE: Publication for public comment is not, and shall not be construed as arecommendation
or approval by the Board of Governors of the materials published.

SUBJECT: Seven proposed new or amended Rules of Professional Conduct of the State Bar of California
developed by the State Bar's Special Commission for the Revision of the Rules of Professional Conduct.

BACKGROUND: The Rules of Professional Conduct of the Sate Bar of California are attorneyconduct rules the
violation of which will subject an attorney to discipline. Pursuant to statute, rule amendment proposals may be
formulated by the State Bar for submission to the Supreme Court of California for approval. The State Bar has
assigned a special commission to conduct a thorough study of the rules and to  recommend comprehensive
amendments.

At its July 22 - 24, 2010 meeting, the Board of Govemors considered a Commission request that the Board adopt
all of the Commission’s proposed new and amended rules. B oard consideration of this request followed the
conclusion of a comprehensie public comment distribution of al of the Commission’s proposed rules that ended
on June 15, 2010. TheCommission requested Board adoption of sixtyeight proposed rules. Of these sixtyeight
proposed rules, sixty were adopted and one proposed rule, Rule 8.3 (re reporting misconduct), was not adopted.
For the remaining seven rules, the Board authorized an additional 30-day public comment period to seek input on
changes made to those rules after the comment period that ended on June 15, 2010.

PROPOSAL: The seven proposed rules are listed below byproposed new rule number. Where applicable, the
rule number of the comparable current California rule is indicated in brackets. Each of these proposed rules is
subject to change following consideration of the public comment received.

Rule Title Page
Rule 1.0.1 Terminology [1-100(B)] 1
Rule 2.1 Advisor [N/A] 29
Rule 3.3 Candor Toward the Tribunal [5-200] 41
Rule 3.8 Special Responsibilities of a Prosecutor [5-110] (At the direction of the Board of
Governors, public comment is being solicited only as to paragraph (d).) 76
Rule 4.2 Communications with a Represented Person [2-100] 106
Rule 5.4 Financial and Similar Arrangements with Nonlawyers [1-310, 1-320, 1-600] 149
Rule 8.4 Misconduct [1-120] 176

Each of the above proposed rués is presented in a comparison table format preceded bya summary cover sheet
and a general introduction. The comparison table format has three columns. The first column presents the clean
version of an American Bar Association (ABA) Model Rule counterpart, if any. The second column presents a
redline draft of the Commission’s proposal that shows changes to the ABA Model Rule counterpart. The third
column presents the Commission’s explanation of each deviation from the ABA Model Rule language. In part,
this format is intended to facilitate the consideration of any changes to the ABA Model Rules and to make plain
the Commission’s rationale for such changes. In addition, following each ABA Model Rule comparison table is the
clean version of the Commission’s proposed rule, a compari®n version of the proposed rule inredline/strikeout
style showing the revisions to the previous publiccomment version of the rule, and an excerpt that summarizes
selected state variations.

At the Board’s July 22 — 24, 2010 meeting, the Board Governors did not adopt the following rules that were
included in the public comment proposal that ended on June 15, 2010.

Rule Title Page
Rule 4.4 Duties Concerning Inadvertently Transmitted Writings 206
Rule 8.3 Reporting Professional Misconduct 215

FISCAL/PERSONNEL IMPACT: No unbudgeted fiscal or personnel impact.

SOURCE: State Bar Special Commission for the Revision of the Rules of Professional Conduct

COMMENT DEADLINE: 5 p.m., August 25, 2010



HOW TO COMMENT:

The State Bar encourages all interested persons or organizations to submit comments on
the proposed new and amended Rules of Professional Conduct.

This Discussion Draft includes clean rule drafts of the Rules in (.doc) format. The word
processing files are provided to facilitate your ability to submit comments with suggested
language for modifying a proposed rule. These can be found by opening the Discussion
Draft document and then by clicking the Attachments icon ( ) located at the bottom
right corner of the Acrobat Reader window. Select the Rule document from the
Attachments window and choose Open from the Options menu. Submitting a redraft of a
rule will help the Rules Revision Commission understand a commentator's desired changes
to the proposed rules.

Electronic Submission: Comments may be submitted electronically by using the
online Public Comment Form.” A link to the Public Comment

Form is also posted at the State Bar’'s website on the Public
Comment page for the proposed Rules.

Mail or Fax Submission: = Comments may also be submitted in writing by mail or fax. To
facilitate the Commission’s consideration of written comments,
each rule you choose to comment on should be on a separate
sheet of paper. Indicate the rule number in the subject line
at the beginning of the letter, your name, any organization or
entity on whose behalf you are submitting comment, and any
brief information about yourself which you wish to be
considered on each page.

Mail or Fax to:  Audrey Hollins
Office of Professional Competence,
Planning and Development
State Bar of California
180 Howard Street
San Francisco, CA 94105-1639
Ph. # (415) 538-2167
Fax # (415) 538-2171

*

The url for the online comment form is: http://fs16.formsite.com/SB_RRC/BatchY/index.html



http://fs16.formsite.com/SB_RRC/batch6/index.html
http://fs16.formsite.com/SB_RRC/batch6/index.html

l. INTRODUCTION

A. History and Commission Charge

The last complete revision of the California rules occurred in the late 1980's and it was at
that time that the State Bar established its Special Commission for the Revision of the Rules
of Professional Conduct (“the Commission”)*. In 2001, the State Bar reactivated the
Commission, in part, to respond to the American Bar Association’s (“ABA”) near completion
of its own “Ethics 2000" project for a systematic revision of the Model Rules of Professional
Conduct. The Commission has been given the following charge:

The Commission is to evaluate the existing California Rules of Professional
Conduct in their entirety considering developments in the attorney
professional responsibility field since the last comprehensive revision of the
rules occurred in 1989 and 1992. In this regard, the Commission is to
consider, along with judicial and statutory developments, the Final Report
and Recommendations of the ABA Ethics 2000 Commission, the American
Law Institute’s Restatement of the Law Third, The Law Governing Lawyers,
as well as other authorities relevant to the development of professional
responsibility standards. The Commission is specifically charged to also
consider the work that has occurred at the local, state and national level with
respect to multi-disciplinary practice, multi-jurisdictional practice, court
facilitated in propria persona assistance, discrete task representation and
other subjects that have a substantial impact upon the development of
professional responsibility standards.

The Commission is to develop proposed amendments to the California Rules
that:

1) Facilitate compliance with and enforcement of the rules by
eliminating ambiguities and uncertainties in the rules;

2) Assure adequate protection to the public in light of
developments that have occurred since the rules were last
reviewed and amended in 1989 and 1992;

3) Promote confidence in the legal profession and the
administration of justice; and
4) Eliminate and avoid unnecessary differences between

California and other states, fostering the evolution of a national
standard with respect to professional responsibility issues.

* For more information about the Commission, including the schedule of meetings, open session agendas, and
meeting materials, visit: http://ethics.calbar.ca.gov/Committees/RulesCommission.aspx.




B. State Bar Rule Amendment Process and the Commission’s Methodology

The Board of Governors of the State Bar (“the Board”) has the statutory responsibility for
formulating and adopting amendments to the Rules of Professional Conduct. Business and
Professions Code section 6076 provides: "With the approval of the Supreme Court, the
Board of Governors may formulate and enforce rules of professional conduct for all
members of the bar of this State." The amendments adopted by the Board are submitted to
the Supreme Court for approval and upon approval become binding disciplinary standards
for all members of the State Bar. Business and Professions Code section 6077, in part,
provides: “The rules of professional conduct adopted by the board, when approved by the
Supreme Court, are binding upon all members of the State Bar.”

The State Bar’s process for consideration of rule amendments generally involves the following
steps: (1) development of draft rules (including proposed new rules, amended rules, and
deletion of existing rules); (2) publication of the draft rules for public comment; (3) further
drafting following consideration of public comments received; (4) Board Committee and full
Board action to adopt the draft rules; and (5) State Bar submission of a memorandum to the
Supreme Court requesting approval of the rules adopted by the Board. The Commission’s role
is to carry out the substantive study and drafting aspects of the process, both before and after
public comment. Ultimately, the Commission will issue a final report and recommendation to
the Board setting forth its recommendations for comprehensive rule amendments.

The Commission’s methodology for conducting its study and developing rule amendment
proposals is a seriatim approach. The Commission is considering each of the current
California rules in current rule number order. In considering each rule, any relevant ABA
Model Rule or Restatement section is compared and contrasted, both as to policy as well as
language. Developments in case law and analysis found in ethics opinions are also
analyzed. If there are significant state variations of the rule, national studies or other major
developments, trends or initiatives, those matters are also considered. The Commission’s
deliberations are conducted in open session and several groups, including representatives of
local bar associations, regularly attend and monitor the work of the Commission.

The Commission’s proposed rules are issued for public comment. Several batches of
proposed rules have been issued beginning in 2006. In addition, public hearings have been
held to receive testimony on the proposed rules. After consideration of public input, the
Commission considers further revisions to the proposed rules and then the rules are
submitted to the Board of Governors for action. Proposed rules that do not require any
further public comment are presented to the Board with a Commission request that the
Board adopt the rules for submission to the Supreme Court of California with a
recommendation that the Supreme Court approve the rules. Proposed new and amended
rules adopted by the Board only become operative if they are approved by the Supreme Court.



C. Ethics Resources

The following ethics resources are available on the internet and may be helpful in evaluating
the proposed new and amended rules.

The California Rules of Professional Conduct:
http://rules.calbar.ca.gov/LinkClick.aspx?fileticket=8gtNkWP-Kjw%3d&tabid=1233

The State Bar Act portion of the California Business and Professions Code:
http://ethics.calbar.ca.gov/Portals/9/documents/State-Bar-Act.pdf

The ABA Model Rules of Professional Conduct:
http://www.abanet.org/cpr/mrpc/mrpc toc.html

Detailed Comparison Chart: California Rules to ABA Model Rules:
http://ethics.calbar.ca.gov/LinkClick.aspx?fileticket=nlp4tQIM8RI%3d&tabid=857

Detailed Comparison Chart: ABA Model Rules to California Rules:
http://ethics.calbar.ca.gov/LinkClick.aspx?fileticket=MIP6xb6d0O5w%3d&tabid=856

NOTE: The State Bar website recently was revised and transitioned to a new server. If any
links in this document do not work, please go to: http://ethics.calbar.ca.gov/.

D. Discussion Draft is Available on CD-ROM Disc

This Discussion Draft is available on a CD-ROM disc upon request (contact Audrey Hollins:
(415) 538-2167). If you have received this Discussion Draft on a disc, then with the
exception of the ABA Model Rules, the internet resources listed above are included on your
disc. You will need Adobe Acrobat Reader (6.0 or newer) in order to view the Proposed
Rules Discussion Draft. A free copy of Adobe Acrobat Reader is available for download
from Adobe’s Web site.



http://www.adobe.com/products/acrobat/readstep2.html




Proposed Rule 1.0.1 [1-100]

“Terminology”
(XDraft #7, 06/27/10)

Summary: Proposed Rule 1.0.1, whi ch is b ased on Model Rule 1.0 (“Terminology”), defines 15 terms
used in other Rule s in ord er to pla ce these definitions in a sin gle location for e ase of refere nce (it also
cross-references one definition that is located in an other Rule and one definitio n defined in California by
statute). Eleven of these definitions exactly track or closely track the corresponding Model Rule definition;
the remaining definitions differ from the Model Rule counterpart, as explained in the Comparison Chart.

Comparison with ABA Counterpart

Rule Comment

ABA Model Rule substantially adopted ABA Model Rule substantially adopted

ABA Model Rule substantially rejected ABA Model Rule substantially rejected

Some material additions to ABA Model Rule Some material additions to ABA Model Rule

Some material deletions from ABA Model Rule Some material deletions from ABA Model Rule

O 8§ O ®
O 8§ O ®

No ABA Model Rule counterpart No ABA Model Rule counterpart

Primary Factors Considered

M Existing California Law

Rule RPC 3-310(A)

Statute Evid. Code section 250

Ca se law

M State Rule(s) Variations (In addition, see provided excerpt of selected state variations.)

Michigan Rule 1.0.1(b) (definition of “person”).

] Other Primary Factor(s)




Rule Revision Commission Action/Vote to Recommend Rule Adoption
(13 Members Total — votes recorded may be less than 13 due to member absences)

Approved on 10-day Ballot, Less than Six Members Opposing Adoption [
Vote (see tally below) M

Favor Rule as Recommended for Adoption __10
Opposed Rule as Recommended for Adoption 2
Abstain __ 0

Approved on Consent Calendar []

Approved by Consensus [

Commission Minority Position, Known Stakeholders and Level of Controversy

Minority Position Included. (See minority position re definition of “tribunal.”): M Yes [ No

M No Known Stakeholders
1 The Following Stakeholders Are Known:

] Very Controversial — Explanation:

M Moderately Controversial — Explanation:

The Commission’s definitions of certain terms (i.e., “fraud,” “informed consent,” “screened,”
and “tribunal”) depart from the M odel Rule counterpart definitions and the rules which use
those term's will, as a result, be subject to different interp retations and may effectively
constitute different standards of condu ct notwithstanding the fact that the sam e terms are
used in the respective California and ABA rules.

[0 Not Controversial

RRC - 1-100 [1-0-1] - Dashboard - ADOPT - XDFT8 (07-03-10)KEM-LM




COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT

Proposed Rule 1.0.1” Terminology

July 2010
(Proposed rule following June 15, 2010 public comment deadline.)

INTRODUCTION:

Proposed Rule 1.0.1 is based on Model Rule 1.0. For convenience of reference, this Rule is the repository for most of the defined terms used in
other rules. It contains 15 separate definitions, including the incorporation of the Evidence Code definition of “writing”. It also contains a cross-
reference to the definition found in another rule of the term “information protected by Business and Professions Code section 6068(e)”. The
Commission recommends including this cross-reference because the term is particularly important since it is used in several other rules. The
Commission believes this cross-reference will make it more easily available.

Minority. A minority of the Commission dissents from the Commission’s recommended departure from the Model Rule’s definition of tribunal.
The minority takes the position that the Commission’s proposed definition is substantially narrower than in any other jurisdiction and will be a
source of confusion for lawyers practicing in California. See full Minority Dissent, below.

Variations in other jurisdictions. There is a wide range of variation among the jurisdictions in their adoption of Model Rule 1.0. Although
nearly every jurisdiction has adopted the Model Rule number (Alaska is an exception), many have revised, added, or deleted terms within the
Rule. See “Selected State Variations,” below.

A Note on the Rule Number. Because the Commission has recommended and the Board of Governors has adopted Rule 1.0, which sets forth the
purpose and scope of the Rules of Professional Conduct, the Commission recommends re-numbering the Terminology section as “Rule 1.0.1”.

" Proposed Rule 1.0.1, XDraft #7 (6/27/10).
RRC - 1-100 [1-0-1] - Compare - Introduction - XDFT6 (07-06-10)KEM-LM



Dissent to Proposed Rule 1.0.1(m) — Definition of “Tribunal”

A minority diss ents from the propos  ed definition of
“tribunal” in paragraph (m). T he definition propos ed by
the Commissioniss  ubstantially narrow er than the
definition of “tribunal” in Model Rule 1.0(m) and the rules
in most juris dictions. If approved, various governmental
agencies and boards acting in an adjudic ative c apacity
and deciding conte sted ma tters w ill not have the
protection of rules gov  erning law yers appearing as
advocates in s uch proc eedings. Under the definition
proposed by the Com mission, “tribunal” w ould be limited
to a c ourt, an arbitrator, an AL J or a s pecial master or
other pers onto whomac ourtrefers aniss ue for
recommendation or decis ion. The definition w ould
exclude numerous administrative agencies and boards at
the federal, state and local level acting in an adjudic ative
capacity and renderi ng legally binding decisions directly
affecting a party’s interests following the pres entation of
evidence or legal argument s (e.g., the PU C, Work er's
Compensation Appeals Boar d, SEC and FTB). The
result will be that a host of administrative and legislative
boards and agencie s that adjudica te disputes will be left
without the protection of rules aimed at assuring ¢ andor,
impartiality and dec orum by | awyers who repres ent
clients as advocates in such matters. This includes Rule
3.3 (candor toward the tribunal) and Rule 3.5 (impartiality
and decorum of the tribunal). For example, there would
be no rule prohibiting ex parte communications and other
forms of improper influenc e in adjudic ative proc eedings
before v arious boards and adminis trative agenc ies that

RRC - 1-100 [1-0-1] - Dissent re 1.0.1(m) [Tribunal) - DFT1 (04-05-10) - 2COL.doc

would other wise c ome within the definition of “tribunal”
under the Model Rule but which are exc luded under the
Commission’s definition.

The Com mission’s res tricted definition of “tribunal” is
without precedent and w ill be a source of confu sion as
evidenced by the c omments received from OCTC and
the San Diego Co  unty Bar As sociation. No other
jurisdiction employs such an overly restrictive definition of
tribunal in the rules . Ther eis no Firs t Amendment or
other reason for excluding from the definition of “tribunal”
a legislative or adminis trative board or agenc y acting in
an adjudicative capacity and rendering binding decisions
directly affecting a pers on’s rights bas ed on the
presentation of ev idence or legal argument by ¢ ounsel.
One of the stated objectives of the rules is promoting the
fair administration of justice. This objective is not limited
to courts but includes governmental agencies and bodies
acting in an adjudic ative c apacity as defined in Model
Rule 1.0(m). The explanation that a nar row definition is
needed to distinguis h proceedings governed by Rule 3.9
(advocate in non-adjudic ative proceedings) is inc orrect.
The definition of “tribunal” in the Model Rules does not
apply in s ituations gov erned by Rule 3. 9. California
should conform to the Model Ru le definition and explain,
if necessary, in a c omment that the definition of tribunal
does not apply in s ituations governed by propos ed rule
3.9.



ABA Model Rule
Rule 1.0 Terminology

Commission’s Proposed Rule’

Rule 1.0.1 Terminology

Explanation of Changes to the ABA Model Rule

"Belief" or "believes" denotes that the person
involved actually supposed the fact in question
to be tru e. A pers on's bel ief may be i nferred
from circumstances.

(a) “B elief” or “believes” denotesmeans that the

person in volved ac tually suppesedsupposes
the fac t in que stion to be true. A pers on's

belief may be inferred from circumstances.

The C ommission re commends ¢ hanging “de notes” to “means”
throughout the definitions in order to be more specific and definite.
At least Maine has also made the same change in its Rules.

The v erb ”s upposes” has been s ubstituted for “s upposed’t o
conform its tense with “believes”.

(b) “Confirmed in writing,” when used in reference | {b)- * The p hrase “c onfirmed in writing” is notu sed i n the p roposed
to the informed consent of a p erson, de notes to-the—informed-consent-of-a—person,—denotes | Rules and therefore has been removed. The proposed Rules use
informed consent that is given in writing by the informed-consent-thatis—given-in-writing-by-the | either the Model Rule term “informed consent” [see paragraph (e),
persono ra writingtha tala wyer pr omptly person-or—a—writing-th-at-ataw—yerpromptly | below] or California’s higher standard of “informed written consent”
transmits to the per son ¢ onfirming an o ral transmits-to-the-p——erson—confirming-an-oral— | [see paragraph (e-1), below].
informed consent. See p aragraph (e) for the informed-c-onsent-See-pa—ragraph—(e)-for—the
definition of “informed ¢ onsent.” Ifit is not initi it
feasible to obtain or transmit the writing at the feasible-to-obtai-n-ortransmitthe-writing-atthe
time the p erson giv es info rmed c onsent, then time-the-pe-rson-g-ives—informed-consent-then
the lawyer must obtain or tra nsmit it within a oo mpnet el tnln o s bennanalt i iinle o
reasonable time thereafter. reasonable-time-thereafter:

(b) [Reserved] The C ommission has dec idedtole ave par agraph (b)a s

“[Reserved]” in an attempt to keep the Commission’s propos ed
definitions as close as possible to the Model Rule numbering.

" Proposed Rule 1.0.1, XDraft 7 (06/27/10).

RRC - 1-100 [1-0-1] - Compare - Rule & Comment Explanation - XDFT6 (07-06-10)KEM-LM




ABA Model Rule
Rule 1.0 Terminology

Commission’s Proposed Rule’

Rule 1.0.1 Terminology

Explanation of Changes to the ABA Model Rule

“Firm” or “law firm” denotes a lawyer or lawyers
in a law p artnership, profes sional corporation,
sole propri etorship or oth eras sociation
authorized to practice law; or lawyers employed
inale gal services organization or the lega |
department of a corporation or o ther
organization.

“Firm” or “law firm” deneotes-alawyer-orlawyers

inmeans a law partnership;; a professional law
corporation;; a sole prop rietorship o r etheran
association autherized-to—engaged in the
practice of law; or lawyers employed in a legal
services org anization or in__the legal
department, division or office of a corporation,
of agov___ernment o _rganization, or  etherof
another organization.

Paragraph (c) modifies the Model Rule definition in several non-
substantive ways, including referring to g overnmental law offices
(this is not stated in the Model Rule but is intended, as is shown
by the Model Rule Comment). This change emphasizes the need
to comply with the California principle that all la wyers are bound
by the Rules of Professional Co nduct, s pecifically i ncluding
government lawyers. See People ex rel. Deumkejian v. Brown
(1981)2 9 Cal.3 d 150 ). The s ubstitution o f “en gage in”f or
“authorized to” is to assure that the requi rements of the Rules
apply to everyone acting as a law firm even if not authorized to do
so [at le ast Maryland, Mic higan, and Sout h Ca rolina s imilarly
have removed “authorized to”]. The remaining changes are for
clarity.

“Fraud” or “fraudulent” denotes conduct that is
fraudulent under the substantive or procedural
law o fthe a pplicable j urisdiction and has a
purpose to deceive.

“Fraud” or “fraud ulent” denetesmeans conduct
that is fraudulent under the  substantive-or-
procedural-law of the applicable jurisdiction and
has a purpose to deceive.

Paragraph (d) is nearly identical to the Model Rule definition but
removes “substantive or procedural” because of difficulty with the
concept that a p rocedural requirement can define fraud. T hese
three words als o ha ve b een removed in Alask a, Florida , Nort h
Dakota, Ohio and Tennessee, often with s ubstantial ad ditional
changes. There are other substantive changes to the definition in
the versions adopted in New York, North Carolina, South Carolina,
Washington, and Wyoming.

“Informed consent” den otes the agre ement by
a person to a proposed course of conduct after
the la wyer has communicated adeq uate
information and e xplanation about the ma terial
risks of and reasonably available alternatives to
the proposed course of conduct.

(e) “Informed consent” denetes—the—ag%eement

bymeans a persenperson's a greement to a
proposed course of conduct after the lawyer
has communicated adegquate-information-and
explanationa-boutexplained (i ) t he relevant

circumstances an d(ii ) theac tual and

The re-ordering of the first portion of this definition is for clarity.
The same change has been made at least in Maine. The addition
of “relev ant circumstances” ( following p ublic comment from
several c ommenters) an d “actual and reasonably fores eeable”
conforms the definition to California case law. See, e.g., Sharp v.
Next Entertainment, Inc. (2008) 163 Cal. App. 4th 410, 4 29-31.

RRC - 1-100 [1-0-1] - Compare - Rule & Comment Explanation - XDFT6 (07-06-10)KEM-LM




ABA Model Rule
Rule 1.0 Terminology

Commission’s Proposed Rule’

Rule 1.0.1 Terminology

Explanation of Changes to the ABA Model Rule

reasonably fores eeable material risks o f the
proposed conduct and, where appropriate, the
reasonably av ailable al ternatives to the
proposed eourse-of conduct.

There are substantive changes to the definition in Alaska, Maine
Rule, Michi gan M issouri; New Y ork, North C arolina, Oregon,
Penn., South Carolina, and Wyoming.

(e-1) “Informed written c onsent” means that both the

communicationa nd consentrequ ired by
paragraph (e) must be in writing.

Paragraph (e-1) ha s n o co unterpart in Mod elRule 1.0. The
Commission has added this  definition of  California’s hig her
standard of written disclosure and written consent, a concept that
is not found in the Model Rules. The use of Model Rule language
is not inte nded to s ubstantively change California’s current rule 3-
310(A) definition.

(e-2)“Information _ protected b y Bus iness &

Professions Code section 6068(e)” is defined in
Rule 1.6, Comments [3] - [6].

Paragraph (e-2) ha s n o co unterpart in Mod el Rule 1.0. The
threshold use of the te rm “in formation protected by Business &
Professions Co de section 60 68(e)” is in the ¢ onfidentiality rul e,
Rule 1.6, and the Commission proposes to keep the definition in
that Rule. Ith as added this cross-reference merely to simplify
locating the defin ition. Ne wY ork and North Ca rolina s imilarly
cross-reference their Rule 1.6 definitions. Oregon has changed its
term to “information relating to t he representation of a client”, and
Wyoming uses the M odel Rule term, but both hav e placed their
definitions in Rule 1.0.

(f)  “Knowingly,” “*k nown,” or “kn ows”d enotes
actual knowledge of the fact  in ques tion. A
person’s knowledge mayb ei nferred from
circumstances.

(f)  “Knowingly,” “kno wn,” o r “kno ws”
denetesmeans actual knowledge of the fact in
question. Apers on's knowledge may b e
inferred from circumstances.

Paragraph (f) is identical to th e Model Rule definition except for
the s ubstitution of “m eans” for “de notes”. S ee Expl anation for

paragraph (a).

RRC - 1-100 [1-0-1] - Compare - Rule & Comment Explanation - XDFT6 (07-06-10)KEM-LM




ABA Model Rule
Rule 1.0 Terminology

Commission’s Proposed Rule’

Rule 1.0.1 Terminology

Explanation of Changes to the ABA Model Rule

“Partner” denotes a member of a partnership, a
shareholderi na | aw firm organized as a
professional corporation,ora memberofa n
association authorized to practice law.

(9) “P artner”

denotesmeans _a member of a

partnership, as hareholderi nala wf irm
organized as a profe ssional corporation, or a
member ofanas sociation autho rized to
practice law.

Paragraph (g) is identical to the Model Rule defin ition except for
the s ubstitution of “m eans” for “de notes”. S ee Expl anation for

paragraph (a).

(g-1) “Person”

meansa n aturalpers onor an

organization.

Paragraph (g-1) ha s n o co unterpart in Mod elRule 1.0. The
Commission added the paragraph (g-1) definition in order to avoid
any p ossibility tha t “ person” might b e read as referring only to
natural pe rsons. There are six othe r jurisdictions that hav e
adopted definition s o f “ person”; the Commission’ s definitioni s
based on the definition adopted in Michigan.

“Reasonable” or “re asonably” when us ed in
relation to c onductby a lawyer d enotes th e
conduct ofar easonably pru dentan d
competent lawyer.

“‘Reasonable” or “reasonably” wh en us ed in

relation to c onduct by a lawyer denetesmeans
the ¢ onduct ofa r easonably prudent and
competent lawyer.

Paragraph (h) is identical to the Model Rule defin ition except for
the s ubstitution of “m eans” for “de notes”. S ee Expl anation for
paragraph (a).

(i) “Reasonable belief’ or “reasonably b elieves”
when used in reference toa lawyer d enotes
that the lawyer believes the matter in question
and that the ci rcumstances are such that the
belief is reasonable.

“Reasonable belief’ or “r easonably be lieves”
whenu sed in referencetoa lawyer
denotesmeans thatthe | awyer be lieves the
matter in q uestion and that the circumstances
are such that the belief is reasonable.

Paragraph (i) is identical to th e Mod el Rule definition e xcept for
the s ubstitution of “m eans” for “de notes”. S ee Expl anation for

paragraph (a).

RRC - 1-100 [1-0-1] - Compare - Rule & Comment Explanation - XDFT6 (07-06-10)KEM-LM




ABA Model Rule
Rule 1.0 Terminology

Commission’s Proposed Rule’

Rule 1.0.1 Terminology

Explanation of Changes to the ABA Model Rule

“Reasonably s hould k now”w henus ed in
reference to a lawyer denotes that a la wyer of
reasonable pruden ce an d c ompetence would
ascertain the matter in question.

“Reasonably s hould k now” whenu sedin
reference to ala wyer denotesmeans thata
lawyero frea sonablepr udencea nd
competence would ascertainthe m atteri n
question.

Paragraph (j) is identical to th e Mod el Rule definition e xcept for
the s ubstitution of “m eans” for “de notes”. S ee Expl anation for

paragraph (a).

“Screened” deno tes th e is olation of a la wyer
from any p articipation in a matter thr ough the
timely im position of proc edures within a fi rm
thatarere asonably adeq uate unde r the
circumstances to p rotect inform ation that the
isolated law yer is ob ligated to protec t under
these Rules or other law.

(k) “S creened” deneotesmeans the is olation of a

lawyer from any p articipationin a matter
threugh, including the timely i mposition of
procedures w ithin a law firm that are
reasenabhyr-adequate under the ¢ ircumstances
(i) to protect information that the isolated lawyer
is obligated to p rotect underthese Rulesor
other law;_and (ii) to prote ct against other law
firmla wyersan dn on-lawyer personnel
communicating with the law yer with respect to
the matter.

Paragraph (k) is identical to the Model Rule definition but makes
three changes. First, the substitution of “including” for “thro ugh”
reflects the v ariability of what is ne eded to impose an effective
screen, as is dis cussedin Comment [10], below. S econd, the
removal of “reasonably” is intended to av oid the suggestion that
half-way me asures will s uffice. The im position ofanon -
consensual screen by a law firm is an e xtremely s erious matter.
Finally, th e Co mmission recommends added the c oncept in
subpart (ii), which fills a gap in the Model Rule definition.

“Substantial” when used in reference to degree
or extent denotes a material matter of clear and
weighty importance.

“Substantial” when used in reference to degree
or ex tent denotesmeans a materi al matter of
clear and weighty importance.

Paragraph (I) is identical to th e Mod el Rule definition e xcept for
the s ubstitution of “m eans” for “de notes”. S ee Expl anation for

paragraph (a).

“Tribunal” deno tes a c ourt, a n arbi trator in a
binding ar bitration proceeding or a le gislative
body, ad ministrative age ncy o r othe r body
acting in an adjudicative capacity. A legislative
body, administrative agency or other body acts
in an adjudicative capacity when a neutr  al

(m) “Trib unal”

denotesmeans: (i) ac ourt, an

arbitrator-in-a-binding-arbitration-proceeding, or
alegislative be-dy,an_administrative ageney-or
otherbed-ylaw judge acting in a n adj udicative

capacity—/ -ec—iclative bodyadminicimive
ageney and authorized to make a decision that

Paragraph ( m)is a material change from the Mod el Rul e
definition. The p urpose ofth e changesis to disting uish the
extremely high s tandards that ap ply to al awyer's conductas a
client repre sentative in a ¢ ourt of law orits equivalent, whichis
labeled as a “tribunal” by this definition (see Rule 3.3), from th e
more limited but still important duty of honesty that applies when a
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official, a fter the pre sentation of ev idence or
legal argument by a party or parties, will render
a binding leg al jud gment di rectly affec ting a
party's interests in a particular matter.

can be binding on the parties involved; or (ii) a

special master _or other bedy-ac—is—inan—
adjudicative-capaeity-w-henperson to  whom a
modbol—erislnlallorthe o reconintion op
evidencecourt refers one or legal-argument-by
ap-artymore is sues and whose dec ision or
parties;—willre-ndera-recommendation ¢ an be
binding legalju dgment directly affec ting a

parblenterecic in-oporiedla rmaticron the
parties if approved by the court.

lawyer appears in a re presentative capacity before a | egislative or
administrative body (see Rule 3.9). T he Commission concluded
that this dis tinction is importa nt be cause First Am endment
protections appl y in dea ling with | egislative and administrative
bodies, involvedin  such thingsas w riting statutes and
administrative regulations and granting and denying governmental
licenses a nd pe rmits. First Amendment ¢ onsiderations do not
similarly appl y toc ourtp roceedings. Als o, ala wyers
representative work w ith legi slative and admi nistrative bo dies
involves ele ments of contractual and other negoti ations that ar e
not present in courts, and that role is more akin to a lawyer serving
as an advocate in non-governmental negotiations.

“Writing” o r “written” de notes a
electronicrec ordofac ommunication or
representation, i ncluding handwriting,
typewriting, printing, photostating, photography,
audio or videorecording and e-mail. A “signed”
writing includes an electronic sound, symbol or
process attached to or logically associated with
a writing and executed or adopted by a person
with the intent to sign the writing.

tangible or

sigh-the—w—riting=_“ Writing” o r “written” has the

meaning s tated i n E vidence C ode s ection 250. A
“signed” writing inc ludes an elec tronic sound,
symbol, 0 rp rocess attac hedtoo rlo gically
associated with a writing and e xecuted, inserted, or
adopted by or at the direction of a person with the
intent to sign the writing.

Because Cal ifornia has a s tatutory d efinition o f “ writing”, the
Commission recommends substituting a reference to it in place of
the Model Rule definition. Although the statutory definition and the
Model Rule definition are substantially the same, the Commission
concluded that substituting a cross-reference to the statute would
avoid c onfusion by California lawyers who are familiar with the
statutory d efinition. The defi nition o f “s igned,” a dded foll owing
public comment, is n ecessary to give effect to several rules that
refer to a signed writing.
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Confirmed in Writing

[1] Ifitis not feasible to obtain or tran smit a written
confirmation at the time the ¢ lient giv es informed
consent, then the law yer must o btain or transmit it
within a re asonable time th ereafter. If a lawyer has
obtained a client's informed consent, the lawyer may
act inreliance onthatc onsentsolongas it is

The Commission removed Model Rule 1.0, c mt. [1] because the
term exp lained in the Comment is not used inthe proposed
Rules.

confirmed inw riting w ithin a reasonable time | confirmed-i—r—writing—within-a—re—asonable-time—
thereafter. fhorooiion
Firm Firm or Law Firm

[2] Whether two or more lawyers c onstitute a firm
within pa ragraph (c ) ¢ an depe nd on the s pecific
facts. For examp le, t wo p ractitioners who s hare
office space and occasionally consult or assist each
other o rdinarily would not ber egarded as

constituting afirm. Ho wever, if theypres ent
themselves to the public in a way that suggests that
they are a firm or conduct themselves as a firm, they
should be regarded as a firm for purposes of th e
Rules. The terms of any formal agreement between
associated la wyers are  relevantin  determining
whether they are a firm, as is the fact that they have
mutual access to information concerning the clients
they s erve. Furthe rmore, itis r elevant in doubtfu |
cases to consider the underlying purpose of the Rule

[21]Whether two or more law yers c onstitute a law
firm within-paragraph{e}-can depend on the specific
facts. Fo r example, t wo p ractitioners who s hare
office space and occasionally consult or as sist each
other o rdinarily would not ber egarded as

constitutinga law firm. H owever, if they pr esent
themselves to the public in a way that suggests that
they are a law firm or conduct themselves as a law
firm, they shouldmay be regarded as a law firm for
purposes of thethese Rules. The terms of any formal
agreement between associated lawyers are relevant
in determining whether they are a firm, as is the fact
that they have mutual access to  information
concerning the clients they serve. Furthermore, it is
relevant in doubtful cases to consider the underlying

Comment [1] is nearly the same as Model Rule 1.0, cmt. [2], but
the Com mission recommends remov al of the last Model Rul e
sentence because it does not serve to e xplain the defined term
but instead muses about other legal issues.
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that isinv olved. A groupo fl awyersc ouldb e
regarded as a firm for purposes of the Rule that the
same lawyer s hould not rep resent o pposing parties
in liti gation, while it migh tnotbes oregardedfor
purposes o f the R ule that i nformation a cquired by
one lawyer is attributed to another.

purpose of th e Rulerule that is involved.-A-group-of
lawyers-could-be-regarded-as-a-firm-forpurpe-ses-of
dho—slethotthe o ome ovsr e menldlnob s peeo sl

[3] Withre spectto the law de partment of an
organization, i ncluding th e gov ernment, there is
ordinarily no qu estion tha t the me mbers o fthe
department c onstitute a fi rm within the me aning of
the Rules of Profe ssional Cond uct. There can be
uncertainty, however, as to the iden tity of th e client.
For example, it may no tbe c lear whether the | aw
department of a ¢ orporation represents a sub sidiary
or an affiliated corporation, as well as the corporation
by which the members of the department are directly
employed. A simil ar question can aris e concerning
an unincorporated association and its local affiliates.

The Commission recommends deleting Model Rule 1.0, cmt. [3].
The first sentence c ontradicts th e plai n language of par agraph
(c). Thes econdsentencedoesnot helpexplaintheru le but
instead muses to no effec t on the que stion of w ho a lawyer’s
client is.

[2]1 Whether alawyer whois deno minated as “of
counsel” should be deemed a member of a law firm
will also depend on th e specific facts. Th e term “of
counsel” implies that the lawyer so designated has a
relationship with the law firm, other than as a partner
or associate, or offic er or s hareholder, that is close,
personal, continuous, andr egular. Th us,to the
extent the r elationship between al awfirman da
lawyer is su fficiently “ close, p ersonal, r eqular and

Comment[2 Jhas noc ounterpart in Model Rule 1.0. The
Commission recommends i ts a ddition in orderto e xpress a
pertinent rule of California law.

RRC - 1-100 [1-0-1] - Compare - Rule & Comment Explanation - XDFT6 (07-06-10)KEM-LM

12




ABA Model Rule

Rule 1.0 Terminology
Comment

Commission’s Proposed Rule

Rule 1.0.1 Terminology
Comment

Explanation of Changes to the ABA Model Rule

continuous,” such that the lawyer is held out to the
public as “of cou nsel” for the law fir m,th e
relationship of the law firm and “of counsel” |awyer
will be c onsidered a _single fi rm for pu rposes of

disqualification. See, e.q., People ex rel. Department
of Corporations v. Speedee Oil Change Systems,
Inc. (1999) 20 Cal .4th 113 5[86 Cal.R ptr.2d 816] .
Onthe o therhan d,ev enw hena la wyer has

associated as “of counsel” with another lawyer and is
providing extensive legal services on a matter, they
will not necessarily be considered the same law firm
for purposes of dividing fees under Rule 1.5.1 where,
fore xample, th ey both ¢ ontinue to mai __ ntain
independent | aw p ractices w ith s eparate ide ntities,
separate addresses of record with the State Bar, and
separate clients, expenses, and li abilities. See, e.qg.,
Chambers v. Kay (2002)29 C al.4th142[12 6
Cal.Rptr.2d 5 36]. Whether a law __yer sh ould be

deemed a_member of a law firm when denominated
as “s pecial counsel”’, or b y another term having no
commonly understood definition, also will depend on
the specific facts.

[4] Similar questions can also arise with res pect to
lawyers in legal aid and legal services organizations.
Depending upon the s tructure of th e org anization,
the entire organization or different components of it
may constitute a firm or firms for purp oses of these
Rules.

[43] Similar questions can also arise with respect to
lawyers in legal aid and legal services organizations.
Depending upon the structure of the organization,
the entire organization or different components of it
may constitute a firm or firms for purposes of these
Rules.

Comment [3] is identical to Model Rule 1.0, cmt. [4].
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[4] This Rule does not authorize any pers on or
entity to e ngage in the practice of law in this state
except as otherwise permitted by law.

Comment [4 1 has noc ounterpart in Model Rule 1.0. The
Commission recommends its addition inorde rto p reventth e
definition of “law firm” from b eing misread as an authorization to
practice law. The consequence is that anyone acting as a law
firm has all the duties of law firms e ven if not autho rized to
practice law.

Fraud

[5] When used in these Rules, the terms “fraud” or
“fraudulent” refer to conduct that is characterized as
such under the substantive or procedural law of the
applicable jurisdiction and has a purpose to deceive.
This  does notinc lude me rely neg ligent
misrepresentation or neg ligent fail ure to a pprise
another of rel evant in formation. Fo r purposes o f
these Rules , it is no t nec essary that an yone has
suffered damages or relied on the misrepresentation
or failure to inform.

Fraud

[5]1 When used in these Rules, the terms “fraud” or
“fraudulent” refer to conduct that is characterized as
such under the substantive-or—procedural law of the
applicable jurisdiction and has a purpose to deceive.
Thisd oes not include mere ly  negligent
misrepresentation or negl igent fail ure to ap prise
another of rele vant in formation. For p urposes of
these R ules, it is not nec essary that anyo ne has
suffered damages or relied on the mis representation
or failure to inform.

Comment [5] is identical to Model Rule 1.0, cmt. [5], changed only
to track the revision to paragraph (d).

Informed Consent

[6] Many ofthe Ru les of P rofessional Co nduct
require the lawyer to obtain the informed consent of
a clientor other p erson (e.g., a former c lient or,
under c ertain circumstances, a pros pective client)
before accepting or ¢ ontinuing re presentation or
pursuing a c ourse of ¢ onduct. Se e, e.g., Ru les
1.2(c),1.6 (@)an d1.7(b ). Thec ommunication

Informed Consent_ and Informed Written Consent

[6] Many of the rules Siteeto—roolenalCepeuet
require thea lawyer to obtain the informed consent of
aclientorotherperson (e.g.,a former client or,
under c ertain circumstances, a pros pective client)
before accepting or c ontinuing r epresentation o r
pursuing a course of conduct. Other rules require a
lawyer to obtain informed written consent. Compare,

Comment [6] is based on Model Rule 1.0, cmt. [6]. It has been
modified to ¢ overthe paragraph (e)a nd ( e-1) definitions o f
“informed consent” and “informed written consent”. The removal
of “ordinarily” ¢ larifies thatth e obligation tod isclose exi sts
invariably. The ad dition of “reasonably av ailable” tr acks the
change in paragraph (e), e xplained above. The removal of the
two s entences beginning “In s ome cir cumstances ...” sentence
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necessary to obtain such consent will vary according
to the Rul e inv olved an d the ¢ ircumstances giving
rise to the need to  obtai n in formed c onsent. Th e
lawyer must make reasonable efforts to e nsure that
the c lientor o ther p erson possesses informati on
reasonably adequate to make an i nformed decision.
Ordinarily, thisw ill require c ommunication that
includes a disclosure of the facts and circumstances
giving r ise to the s ituation, an ye xplanation
reasonably necessary to inform the clien t or other
person of the materialadv antages and
disadvantages of th e p roposed c ourse of conduct
and a disc ussion of the client's or othe r person's
options an d alte rnatives. In some ci rcumstances it
may be appropriate for a la wyer to advise a client or
other person to seek the adv ice of othe r counsel. A
lawyer n eed notinform a c lient or other person of
facts or implications already known to the clie nt or
other pe rson; nevertheless, a lawyer who does not
personally inform the client or other person assumes
the risk that the client or other person is inadequately
informed and the consent is invalid. In d etermining
whether th e info rmation and e xplanation provided
are r easonably a dequate, rel evant factors include
whether the client or other pers on is experienced in
legal matters generally and in making decisions of
the type in volved, and whether the c lient or other
personis independently r epresented by othe r
counsel in giving the ¢ onsent. Norma lly, such
persons need less information and ex planation than
others, and generally a client or other person who is
independently represented by other counsel in giving

for example, Rules 1.2(c); and 1.6(a) and(informed
consent) with Rules 1.7, 1.8.1and 1.9 (binformed

written consent). The communication nec essary to
obtain such c onsent will vary according to the rule
involved an d the ¢ ircumstances giv ing rise to the
need to ob tain irfermed-consent. The la wyer must
make reasonable efforts to ensure that the client or
other person pos sesses in formation reas onably
adequate to make an informed decision. Ordinarily In
any ev_ent, this w ill r equire communication tha t
includes a disclosure of the fac ts and circumstances
givingri seto thes ituation,any  explanation
reasonably ne cessary to inform the clientor o ther
person ofthem ateriala dvantages and
disadvantages o f the prop osed course of ¢ onduct,
and a dis cussion of the ¢ lient's or othe r pe rson's
reasonably av_ailable options an d alternatives.

e e e e

invalid- In de termining whether the information and
explanation prov ided are  reasonably a dequate,
relevant fac tors inc lude whether the client or other
person is experienced in legal matters generally and
in mak ing dec isions of the type i nvolved, an d
whether the client or oth er person is independently
represented by o ther counsel in _giving the consent.

removes practice tips that do not explain the Rule. T he removal
of the last sentence is to avoid its suggestion that a lawyer has no
disclosure obligation to a client that is independently represented.
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the ¢ onsent s hould be as sumedto ha ve giv en
informed consent

[7]1 Obtaining in formed c onsent will us ually re quire
an affirmative response by the client or other person.
In general, a lawyer may not assume consent from a
client's or other pe rson's silence. Cons ent m ay be
inferred, h owever, from the c onduct of a client or
otherp ersonw hohas re asonably adeq uate
information abou t the matte r. A nu mber of Ru les
require th ata person's ¢ onsent be c onfirmed in
writing. See Rules 1.7(b) and 1.9(a). For a definition
of “ writing”a nd “confirmedi n writing,”s ee
paragraphs (n) and (b). Other Rules require that a
client's consent b e obtained in a writing signed by
the cl ient. See , e.g., Rules 1.8(a) and (g). For a
definition of “signed,” see paragraph (n).

[7]1 Obtaining informe d c onsent will usually re quire
an affirmative response by the client or other person.
In general, a lawyer may not assume consent from a
client's or other person's silence. Censent However,
except where the standard is one of informed written
consent, consent may be inferred;-hewever; from the
conductofac lientor othe rpe rson who has
reasonably adequate information about the matter. A
number-of Rulesrequire-thataperson's-consentbe
confirmed--n—writing- S ee Rules4-7paragraph (bn)
and—1-9(a)—Foraforthe definition of “ writing” and
“ : i ftingwritten”-see-paragraphs{nyand

paragraph-{).

Comment [7] is bas ed on Mod el Rule 1.0, ¢ mt. [7]. Changes
conform the Comment to the paragraph (e) definition.

Screened

[8] This definition app liesto  situations w here
screening of a pers onally di squalified la wyer is
permitted to remove i mputation ofa ¢ onflict of
interest under Rules 1.10, 1.11, 1.12 or 1.18.

Screened
[8] This definition app liestosi tuations where
screening of a  pers onally disqualifiedprohibited

lawyer is permitted to remove imputation of a conflict
of interest under Rules 4+-40;-1.11; or 1.12-er4-48.

Comment [8] is identical to Model Rule 1.0, cmt. [8], except that
the reference to Rule 1.10 has been deleted because the Board
has declined to adopt Model Rule 1.10, and the reference to Rule
1.18 has bee nd eletedb ecause the Co mmission has
recommended that Model Rule 1.18 not be adopted.

RRC - 1-100 [1-0-1] - Compare - Rule & Comment Explanation - XDFT6 (07-06-10)KEM-LM

16




ABA Model Rule

Rule 1.0 Terminology
Comment

Commission’s Proposed Rule

Rule 1.0.1 Terminology
Comment

Explanation of Changes to the ABA Model Rule

[9] The pu rpose of sc reeningi sto assure the
affected parti es that confidential info rmation k nown
by the p ersonallyd isqualifiedla wyerrem ains
protected. The p ersonally disqualified lawyer should
acknowledge the obligation not to communicate with
any of the other la wyers in the fi rm with re spect to
the matter. Similarly, other lawyers in the fi rm who
are working on the matter s hould b e i nformed that
the screeningis inplace andthatthey may not
communicate with the personally disqualified lawyer
with res pect tothe m atter. Add itional screening
measures tha t are appropriate for the pa rticular
matter willdep endon the c ircumstances. To
implement, reinforce and remind all affected lawyers
of the presence ofthesc reening,it may be
appropriate for the firmtoun  dertakes uch
procedures as a written undertaking by the screened
lawyer to avoid any communication with o ther firm
personnel and any contact with any firm files or other
materials rela ting to the matter, written no tice and
instructions to all other firm personnel forbidding any
communication with the screened lawyer relating to
the matter, denial of access by the screened lawyer
to firm files or other materials relating to the matter
and periodic reminders of the screen to the screened
lawyer and all other firm personnel.

[91 The pu rpose of screeningis to as sure the
affected partiesclient, f ormer c lient, or pr_ospective
client that co nfidential in formation knownb y the

personally disqualifiedprohibited lawyer remains
protectedis neith erd isclosed to other| awfi rm

lawyers or no _n-lawyer pers onnel n or us ed to the

detriment of thepe rsonto whomthe dutyo f
confidentialityis o wed. The pers onally
disqualifiedprohibited lawyer sheuldshall

acknowledge the obligation not to communicate with
any of the other lawyers and non-lawyer personnel in
the law firm with respect to the matter. Similarly,
other lawyers and no n-lawyer p ersonnel in the law
firm who are working on the matter shouldpromptly
shall be informed that the sc reening is in place and
that they may not co mmunicate with the pe rsonally
disqualifiedprohibited lawyer w ith res pect to the

matter. Add itional screening me asures thata re
appropriate for the particular m atter will depend on
the circ umstances. To impl ement, reinfo rce and

remind all affected lawyerslaw firm personnel of the
presence of the screening, it may be appropriate for
the law firm to und ertake such proc eduresas a
written undertaking by th e sereenedpersonally
prohibited lawyer to a void any communication with
other law firm pers onnel and any ¢ ontact with any
law firm files or other materials relating to the matter,
written notic e and ins tructions to all other law_firm
personnel forbidding a ny ¢ ommunication w ith th e
sereenedpersonally prohibited lawyer relating to the
matter, denial of access by the-sereenedthat lawyer

Comment [9] is bas ed on Mo del Rule 1.0, ¢ mt. [9], but mak es
several changes: First, “pa rties” in the fir st sentence is replaced
because a lawyer’s duty of c onfidentiality is owed only to clients,
former clients, and prospective clients and not to anyone else that
might be called a “pa rty”. S econd, to c onformto proposed
language in the applicable conflicts rules, “disqualified” has been
replaced throughout the comment with “prohibited”. Similarly, the
one appe arance of th e phra se “ screened | awyer” has been

replaced with “personally prohibited lawyer.” Third, a gap in the
Model Rule Comment has be en el iminated by s tating on each
occasion that s creening involves both all other law firm lawyers
and all non-lawyer personnel. The same change has been made
to paragraph (k). Fourth, the obligation of the screened lawyer to
acknowledge the existence of the s creen is stated in mandatory
(“shall”) rather th an permissive (“s hould”) term s.  Fifth, the
obligation to info rm other law firm personnel of the screenis
made ma ndatorya nd,to  conformto the paragraph (k )
requirement of timeliness, the requirement is to do so “promptly”.
This mandator y s tatement also appears inthe  Connecticut
Comment, and the mandatory language also appears in the New
York Comment.
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to law firm file s or other mate rials relating to the
matter, and pe riodic reminders of the sc reen to the
sereenedpersonally p rohibited lawyer and al |l othe r
law firm personnel.

[10] Inord erto be e ffective, s creening m easures
must be imple mented as soon as practical after a
lawyer or law firm knows or reasonably should know
that there is a need for screening.

[10] Inorderto be effective, screening meas ures
must b e im plemented as s oon as p ractical after a
lawyer or law firm knows or reasonably should know
that there is a need for screening.

Comment [10] is identical to Model Rule 1.0, cmt. [10].

Tribunal

[11] This de finitionis limited to co urts and their

equivalent in order to dis tinguish the s pecial and

heightened duties that lawyers owe to courts from the
important but more limited du __ties of honesty and
integrity th ata _lawyer o wes w hen ac tingas _an
advocate b efore a leg islative bo dy or admin istrative
agency. Compare Rule 3.3 to Rule 3.9.

Comment [11] has no counterpart in Model Rule 1.0. It has been
added as a brief explanation of the narrow definition of “tribunal”
that the Comm ission rec ommends. See the para graph (m)
explanation, above.

Writing and Written

[12] These Rul es utiliz e Ca lifornia's _ statutory
definition to _av oid ¢ onfusion by Ca lifornia lawyers
familiar with it. Itis substantially the same as the
definitions in the ABA Mod el Rules and most other

jurisdictions.

See the Explanation for paragraph (n), above.
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RRC -

Rule 1.0.1: Terminology

(Redline Comparison of the Proposed Rule to the Previous Public Comment Draft)

“Belief” or “believes” means that the person involved actually supposes
the fact in question to be true. A person's belief may be inferred from
circumstances.

eserved]

“Firm” or “law firm” mea nsa law partnership; a p rofessional | aw
corporation; a s ole proprietorship o r an a ssociation eng aged in the
practice of law; or lawyers employed in a legal services organization or
in the legal dep artment, d ivision or offic e ofac orporation, of a
government organization, or of another organization.

“Fraud” or “fraudulent” means conduct that is fraudulent under the law
of the applicable jurisdiction and has a purpose to deceive.

“Informed consent” means a person's agreement to a proposed course
of conduct after the lawyer has communicated adequateinformation
and explanation-abeutexplained (i) the relevant circumstances and (ii)
the actual and reasonably foreseeable material risks of; the proposed
conduct and, where appropriate, the reasonably available alternatives
to; the proposed eeurse-of-conduct.

“Informed written c onsent” mea ns that b oth the c ommunication and
consent required by paragraph (e) must be in writing.

“Information protected by B usiness & Profes sions C ode s ection
6068(e)” is defined in Rule 1.6, Comments [3] - [6].
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(f)

“Knowingly,” “known,” or “k nows” means actual knowledge of the fac t
in ques tion. Ap erson's knowledge ma ybe i nferred from
circumstances.

“Partner” means a member of a partner ship, a shareholder ina law
firm organi zed as a professional ¢ orporation, ora memb er of an
association authorized to practice law.

“Person” means a natural person or an organization.

“‘Reasonable” or “reasonably” when used in relation to conductby a
lawyer me ans the ¢ onduct of a reasonably prudent an d c ompetent

lawyer.

“Reasonable belief” or “reasonably believes” when used in reference to
a lawyer means that the lawyer be lieves the matter in question and
that the circumstances are such that the belief is reasonable.

“Reasonably should know” when used in reference to a la wyer means
that a lawyer of reasonable prudence and competence would ascertain
the matter in question.

“Screened” means the isolation of a lawyer from any participation in a
matter, including the timely imposition of procedures within a law firm
that are adequ ate under the circumstances (i) to protec t information
that the isolated | awyer is obligated to protect under these Rules or
other | aw; a nd (ii) to pro tect aga inst other | aw fir m la wyers and
non-lawyer pers onnel communicating with the la wyer with res pect to
the matter.
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“Substantial” w hen used in refer ence to degree or extentmean s a
material matter of clear and weighty importance.

“Tribunal” me ans: (i) a court, an arbitrator, or an adm inistrative | aw
judge ac ting in an adjud icative capacity and autho rized to ma ke a
decision that c an be binding on the parti es involved; or (ii) a s pecial
master or other person to whom a court refers one or more issues and
whose decision or re commendation can be b inding on the p arties if
approved by the court.

“Writing” or “written” has the meaning stated in Evidence Code section
250. A “sig ned” writing inc ludes an _electronic s ound, symbol, or
process attached to or logically associated with a writing and executed,
inserted, or adopted by or at the direction of a person with the intent to

sign the writing.

COMMENT

Firm or Law Firm

(1]

Whether two or more lawyers constitute a law firm can depend on the
specific facts. For example, two practitioners who share office space
and o ccasionally consult or as sist each other ordinarily would not be
regarded a s constituting alaw firm. However,i f they p resent
themselves to the public in a way that suggests that they are a law firm
or conduct themselves as a law firm, they may be re garded as a law
firm for p urposes of these Rules. The terms of any formal agree ment
between associated lawyers are relevant in determining whether they
are a firm, as is the fact that they have mutual access to information
concerning th e clients they s erve. Furthe rmore, i tis rel evant in
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(2]

(3]

doubtful cases to consider the und erlying purpos e of the rule thatis
involved.

Whether a lawyer who is denominated as “of c ounsel”’ s hould b e
deemed a member of a law firm will also depend on the specific facts.
The term “o f c ounsel” imp lies that the | awyer s o des ignated has a
relationship with the | aw firm, other tha n as a partner or associate, or
officer or shareholder, that is close, personal, continuous, and regular.
Thus, to the extent the relationship between a law firm and a lawyer is
sufficiently “close, p ersonal, reg ular and c ontinuous,” s uch that the
lawyer is held out to the p ublic as “of ¢ ounsel” for th e law firm, the
relationship of the law firm and “of counsel” lawyer will be considered a
single firm for pu rposes of dis qualification. S ee, e.g., People ex rel.
Department of Corporations v. Speedee Oil Change Systems, Inc.
(1999) 20 Cal.4th 1135 [86 Cal.Rptr.2d 816]. On the other hand, even
when a lawyer has associated as “of counsel” with another lawyer and
is prov iding exten sive | egal services ona matter, they will not
necessarily be c onsidered the s ame law firm fo r purposes of d ividing
fees und er Rule 1.5.1 where, for example, th ey both c ontinue to
maintain independent law practices with s eparate ide ntities, separate
addresses of record with the State Bar, and separate clients, expenses,
and liabilities. See, e.g., Chambers v. Kay (2002) 29 Cal .4th 142 [126
Cal.Rptr.2d 536]. Whether a lawyer should be deemed a member of a
law firm when denominated as “s pecial counsel”’, or by another term
having no commonly unde rstood defin ition, als o will depend on the
specific facts.

Similar questions can also arise with respect to lawyers in legal aid and
legal services organi zations. Depending upon the structure of the
organization, the entire organization or different components of it may
constitute a firm or firms for purposes of these Rules.
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[4] This Rule does not a uthorize any pe rson or en tity to engage in the
practice of law in this state except as otherwise permitted by law.

Fraud

[5] When us ed in the se Rul es, the terms “fraud” or “frau dulent” refer to
conduct that is characterized as s uch under the law of the applicable
jurisdiction an d has a purp ose tod eceive. This does no tin clude
merely n egligent mis representation or ne gligent fail ure to appris e
another of relevant information. For purposes of these Rules, it is not
necessary that anyone ha s s uffered d amages orre lied on the
misrepresentation or failure to inform.

Informed Consent and Informed Written Consent

[6] Many of the rules require a lawyer to obtain the informed consent of a
client orotherpers on(e.g., aformer clientor,u nderc ertain
circumstances, a pros pective client) before ac cepting or ¢ ontinuing
representation or pursuing a course of conduct. Other rules require a
lawyer to obta inin formed written ¢ onsent. SeeCompare, e-g-for
example, Rules 1.2(c); and 1.6(a);and (informed consent) with Rules
1.7, 1.8.1and 1.9 (informed written c onsent). The ¢ ommunication
necessary to obta ins uch consent will vary acc ordingto th erul e
involved and the circumstances givi ngris e to the needto obtain
consent. The lawyer must make reasonable efforts to ensure that the
client or other pers on pos sesses i nformation reasonably ade quate to
make anin formed de cision. In a nye vent, this will require
communication thati  ncludes a disclosure of th e facts and
circumstances giving rise to the situation, any explanation reasonably
necessary to inform the client or other pe rson of the materi al
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[7]

advantages and disadvantages of the proposed course of conduct, and
a dis cussion of th e cl ient's or ot her pe rson's reasonably av ailable
options and alternatives. In determining whether the information and
explanation provided are reasonably adequate, relevant factors include
whether th e c lient o r o ther pe rson is experie nced in | egal matte rs
generally and in making decisions of the type involved, and whether
the client oroth er p ersonis in dependently repr esented by o ther
counsel in giving the consent.

Obtaining informed consent will usually require an affirmative response
by the client or othe r person. In general, a lawyer may not as sume
consent from a client's or oth er per son's silence. Ho wever, except
where the standard is one of informed written consent, consent may be
inferred from th e con ducto faclien t or other person whoha s
reasonably adequate information about the matter. See paragraph (n)
for the definition of “writing” and “written”.

Screened

(8]

9]

This d efinition app lies to situations where sc reening of a pe rsonally
prohibited law yer is permitted to remove imputation of a conflict of
interest under Rules 1.11 or 1.12.

The purpose of screening is to assure the affected client, former client,
or p rospective clientth at confidential i nformation k nown b y the

personally proh ibited la wyer is neith er dis closed to other| aw fi rm
lawyers o r non -lawyer pe rsonnel no r used to the detrimentofth e
person to whom the d uty of c onfidentiality is owed. The pe rsonally
prohibited lawyer shall acknowledge the obligation not to communicate
with any of the other lawyers and non-lawyer personnel in the law firm
with respec t to the matter. Simila rly, other law yers and non-lawyer
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(10]

personnel in the law firm who are working on the matter promptly shall
be in formed th at the sc reeningis in place and tha tthey may not

communicate with the personally prohibited lawyer with respect to the
matter. Ad ditional screening mea sures that are a ppropriate for the
particular matter will depen d on the circumstances. To impleme nt,
reinforce and remind all affected law firm personnel of the presence of
the screening, it may be appropriate for the law firm to undertake such
procedures as aw ritten und ertaking by the pers onally prohibited
lawyer to a void any communication with other law firm personnel and
any contact with any law firm files or other materi als relating to the
matter, written notice and i nstructions to all other law firm p ersonnel
forbidding a ny communication with the personally pro hibited la wyer
relating to the matter, denial of access by that lawyer to law firm files or
other materi als relating to the matter, and periodic re minders of the

screen to the personally proh ibited lawyer an d all otherla w firm
personnel.

In order to be effective, screening measures must be implemented as
soon as practical after a lawyer or law firm knows or reasonably should
know that there is a need for screening.

Tribunal

(1]

This definition is limited to ¢ ourts and their equivalentin order to
distinguish the sp ecial and heightened duties that lawyers owe to
courts from th e imp ortant but more limited duties of honesty a nd
integrity that a lawyer owes when acting as an advocate before a
legislative body or administrative agency. Compare Rule 3.3 to Rule
3.9.
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[12]

Writing and Written

These Rules utilize California's statutory definition to avoid confusion
by California lawyers familiar with it. It is substantially the same as the
definitions in the ABA Model Rules and most other jurisdictions.

22



Rule 1.0.1: Terminology

(Commission’s Proposed Rule — Clean Version)

(@) “Belief’ or “believes” means that the person involved actually supposes
the fact in question to be true. A person’s belief may be inferred from
circumstances.

(b) [Res  erved]

(c) “Firm” or “law fir m” me ans a law pa rtnership; a professional law
corporation; a s ole p roprietorship or an association eng aged i n the
practice of law; or lawyers employed in a legal services organization or
in the legal dep artment, div ision or offic e ofac orporation, of a
government organization, or of another organization.

(d)  “Fraud” or “fraudulent” means conduct that is fraudulent under the law
of the applicable jurisdiction and has a purpose to deceive.

(e) “Informed consent” means a person’s agreement to a proposed course
of conduct after the la wyer has communicated and e xplained (i) the
relevant circumstances and (ii) the actual and reasonably foreseeable
material risk s o f the proposed c onduct and, where a ppropriate, the
reasonably available alternatives to the proposed conduct.

“Informed written ¢ onsent” mea ns that b oth the c ommunication and
consent required by paragraph (e) must be in writing.

“Information protec ted b y Bus iness & Professions Code s ection
6068(e)” is defined in Rule 1.6, Comments [3] — [6].
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(f)

1)

» o«

“Knowingly,” “known,” or “knows” means actual knowledge of the fact
in que stion. A pers on’s knowledge may be in ferred from
circumstances.

“Partner” means a member of a partner ship, a shareholder ina law
firm organi zed as a professional ¢ orporation, ora memb er of an
association authorized to practice law.

“Person” means a natural person or an organization.

“‘Reasonable” or “reasonably” when used in relation to conductby a
lawyer me ans the ¢ onduct of a reasonably prudent an d c ompetent
lawyer.

“Reasonable belief” or “reasonably believes” when used in reference to
a lawyer means that the lawyer be lieves the matter in question and
that the circumstances are such that the belief is reasonable.

“Reasonably should know” when used in reference to a la wyer means
that a lawyer of reasonable prudence and competence would ascertain
the matter in question.

“Screened” means the isolation of a | awyer from any participation in a
matter, including the timely imposition of pr ocedures within a law firm
that are adequate under the circumstances (i) to protect information
that the isolated | awyer is obligated to protect under these Rules or
other law; and (ii) to protect against other law firm | awyers and non-
lawyer pe rsonnel co mmunicating with the lawyer with respect to the
matter.
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“Substantial” when us ed in refe rence to degre e or e xtent means a
material matter of clear and weighty importance.

“Tribunal” me ans: (i) a court, an arbitrator, or an adm inistrative | aw
judge ac ting in a n a djudicative c apacity an d a uthorized to ma ke a
decision that c an be binding on the parti es involved; or (ii) a s pecial
master or other person to whom a court refers one or more issues and
whose decision or re commendation can be b inding on the p arties if
approved by the court.

“Writing” or “written” has the meaning stated in Evidence Code section
250. A*“sig ned” writing inc ludes an electronic s ound, symbol, or
process attached to or logically associated with a writing and executed,
inserted, or adopted by or at the direction of a person with the intent to
sign the writing.

COMMENT

Firm or Law Firm

(]

Whether two or more lawyers constitute a law firm can depend on the
specific facts. For example, two practitioners who share office space
and o ccasionally consult or as sist each other ordinarily would not be
regarded a s constituting alaw firm. However,i f they p resent
themselves to the public in a way that suggests that they are a law firm
or conduct themselves as a law firm, they may be re garded as a law
firm for p urposes of these Rules. The terms of any formal agree ment
between associated lawyers are relevant in determining whether they
are afirm, as is the fact that they have mutual access to in formation
concerning th e clients they s erve. Furthe rmore, i tis rel evant in
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(2]

(3]

doubtful cases to consider the und erlying purpos e of the rule thatis
involved.

Whether a | awyer whois d enominated as “of ¢ ounsel” s hould be
deemed a member of a law firm will also depend on the specific facts.
The term “o f c ounsel” imp lies that the | awyer s o des ignated has a
relationship with the | aw firm, other than as a partner or associate, or
officer or shareholder, that is close, personal, continuous, and regular.
Thus, to the extent the relationship between a law firm and a lawyer is
sufficiently “c lose, personal, r egular an d ¢ ontinuous,” such that the
lawyer is held out to the public as “of counsel” for the law firm, the
relationship of the law firm and “of counsel” lawyer will be considered a
single fi rm for pu rposes of dis qualification. S ee, e.g., People ex rel.
Department of Corporations v. Speedee Oil Change Systems, Inc.
(1999) 20 Cal.4th 1135 [86 Cal.Rptr.2d 816]. On the other hand, even
when a lawyer has associated as “of counsel” with another lawyer and
is prov iding e xtensive | egal se rvicesonama tter,th ey will not

necessarily be c onsidered the s ame law firm fo r purposes of d ividing
fees und er Rule 1.5.1 where, for example, th ey both c ontinue to

maintain independent law practices with separate ide ntities, separate
addresses o frec ord withth e S tate Bar, and separate c lients,
expenses, and liabilities. See, e.g., Chambers v. Kay (2002) 29 Cal.4th
142 [126 Cal.Rptr.2d 536]. W hether a lawye r s hould be dee med a
member of a la w firm when d enominated as “special counsel”, or by
another te rm having no ¢ ommonly understood definiti on, also w ill
depend on the specific facts.

Similar questions can also arise with respect to lawyers in legal aid and
legal services organ izations. Depending upo n the s tructure of the
organization, the entire organization or different components of it may
constitute a firm or firms for purposes of these Rules.
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(4]

Fraud

(3]

This Rule does not au thorize any person or e ntity to en gage in the
practice of law in this state except as otherwise permitted by law.

When us ed in the se Rul es, the terms “fraud” or “frau dulent” refer to
conduct that is characterized as s uch under the law of the applicable
jurisdiction an d has a purp ose tod eceive. This d oes notin clude
merely negligent mis representation or n egligent fail ure to a pprise
another of relevant information. For purposes of these Rules, it is not
necessary th at anyone has su ffered da mages o rr elied on the
misrepresentation or failure to inform.

Informed Consent and Informed Written Consent

6]

Many of the rules require a lawyer to obtain the informed consent of a
cliento r otherpe rson(e.g .,aforme r clientor, underc ertain
circumstances, a pro spective clie nt) befor e ac cepting or ¢ ontinuing
representation or pursuing a course of conduct. Other rules require a
lawyer to obtain informed written c onsent. Co mpare, fo r e xample,
Rules 1.2(c) and 1.6(a) (informed consent) with Rules 1.7, 1.8.1 and
1.9 (in formed written ¢ onsent). The ¢ ommunication nec essary to
obtain such consent will vary according to the rule involved and the
circumstances giving rise to the need to obtain consent. The lawyer
must make reasonable efforts to ensure that the client or other person
possesses info rmation r easonably ade quate to make an informed

decision. In any event, this will require communication that includes a
disclosure of th e facts and circumstances giving rise to the situation,
any explanation re asonably necessary to i nform th e client or othe r
person of the mate rial advantages and disadvantages of the proposed
course of conduct, and a discussion of the client’s or other pe rson’s
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[7]

reasonably available options and alternatives. In de termining whether
the info rmation and e xplanation p rovided are reasonably a dequate,
relevant fac torsi nclude whetherthe c lientoro therpers onis
experienced in legal matters generally and in making decisions of the
type involved, and whether the client or other pe rson is independently
represented by other counsel in giving the consent.

Obtaining informed consent will usually require an affirmative response
by the client or othe r person. In g eneral, a | awyer may not assume
consent from a client’s or oth er pers on’s silence. Ho wever, ex cept
where the standard is one of informed written consent, consent may be
inferred fr om the con duct of ac lient orothe r person who has
reasonably adequate information about the matter. See paragraph (n)
for the definition of “writing” and “written”.

Screened

(8]

9]

This d efinition ap plies to situations where screening of a p ersonally
prohibited lawyeris permitted to remove impu tation of a ¢ onflict of
interest under Rules 1.11 or 1.12.

The purpose of screening is to assure the affected client, former client,
or p rospective clientth at confidential i nformation k nown b y the

personally proh ibited la wyer is neith er dis closed to other| aw fi rm
lawyers or non-lawyer personnel nor used to the d etriment of the

person to whom the d uty of ¢ onfidentiality is o wed. The pe rsonally
prohibited lawyer shall acknowledge the obligation not to communicate
with any of the other lawyers and non-lawyer personnel in the law firm
with respect to the matter.  Similarly, other la wyers and non-la wyer
personnel in the law firm who are working on the matter promptly shall
be info rmed tha t the s creeningis in p lace a nd that th ey may not
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(10]

communicate with the personally prohibited lawyer with respect to the
matter. Ad ditional screening mea sures that are a ppropriate for the
particular matter will depend on th e circumstances. To implement,
reinforce and remind all affected law firm personnel of the presence of
the screening, it may be appropriate for the law firm to undertake such
procedures as aw ritten und ertaking by the pers onally prohibited
lawyer to a void any communication with other law firm personnel and
any contact with any law firm files or other mate rials rel ating to the
matter, written notice and instructions to all other law firm p ersonnel
forbidding any c ommunication w ith th e p ersonally p rohibited | awyer
relating to the matter, denial of access by that lawyer to law firm files or
other materials relating to the matter, and p eriodic reminders of the
screen to the pers onally p rohibited la wyer a nd al | other| aw firm
personnel.

In order to be effective, screening measures must be implemented as
soon as practical after a lawyer or law firm knows or reasonably should
know that there is a need for screening.

Tribunal

(1]

This definition is limited to ¢ ourts and their equivalentin order to
distinguish the sp ecial and heightened duties that lawyers ow e to
courts from th e imp ortant but more limited duties of honesty a nd
integrity that a lawyer owes when acting as an advocate before a
legislative body or administrative agency. Compare Rule 3.3 to Rule
3.9.
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Writing and Written

[12]

These Rules utilize California’s statutory definition to avoid c onfusion
by California lawyers familiar with it. It is substantially the same as the
definitions in the ABA Model Rules and most other jurisdictions.
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Rule 1.0: Terminology
STATE VARIATIONS

(The following is an excerpt from Regulation of Lawyers: Statutes and Standards (2010 Ed.)

by Steven Gillers, Roy D. Simon and Andrew M. Perlman.)

Alaska: In the rules effective April 15, 2009, Rule
9.1 (Alaska ’s terminology rule) adds an unusually
detailed def inition of “substantially related matters” to
help guide lawyers in their asse ssment of co nflicts of
interest. The definition draws, in part, on Comment 3 to
Model Rule 1.9.

Connecticut adds: ““Client’ or ‘per son’ as use d in
these Rule s include s an authorized repre  sentative
unless otherwise stated.”

District of Columbia defines “matter” as “any
litigation, a dministrative proceedin g, lobbying activity,
application, claim, investigation,  arrest, charge o r
accusation, the draftin g of a con tract, a ne gotiation,
estate or family relationship practice issue, or any other
representation, except as expressly limited ina
particular Rule.”

Massachusetts: Rule 9 .1 retains the 1983 version
of the ABA Terminology and adds a definition of
“Qualified legal assist ance organization.” Amended
Comment 3 to Rule 9.1 provides as follows: “The final
category of qualified legal assist ance organ ization
requires tha t the organization ‘re ceives no prof it from
the rendition of legal services.” That condition refers to
the entire legal services operation of the organization; it
does not prohibit the receipt of a court-awarded fee that
would result in a ‘profit’ from that particular lawsuit.”

New York: In the rules effective April 1, 2009, New
York adds definitions f or the terms “advertisement,”
“computer-accessed commu nication,” “differ ing
interests,” “domestic relations matters,” “matter,”
“person,” “reasonable lawyers,” and “sexual relations.”
New York alsoinclude s a more d etailed definition of
“fraud,” providing as follows:

“Fraud” or “fraudulent” denotes conduct that is
fraudulent under the substantive or procedural
law of the applicable jurisdict ion or has a
purpose to deceive, provided that it does not
include conduct that, although char acterized as
fraudulent by statute ~ or administrative rule,
lacks an element of scienter, deceit, intentt o
mislead, or knowing failure to correct
misrepresentations that can be reasonably
expected to induce detrimental reliance by
another.

In addition, the definit ion of “co nfirmed in writing”
includes “a statement by the person made on the record
of any proceeding before a tribunal.”

Ohio: Rule 1.0 defines “fraud” and “fraudulent” as
denoting “conduct that has an inte nt to deceive and is
either of the following:”

(1) an actual or implied misrepresentation of a
material fact that is made either with knowledg e

Copyright © 2010, Stephen Gillers, Roy D. Simon, Andrew M. Perlman. All rights reserved. Reprinted with permission.
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of its falsit y or with s uch utter disregard and
recklessness about its falsity that knowledge may
be inferred; (2)akno wing conce alment of a
material fact where there is a duty t o disclose the
material fact.

Oregon adds or alters the meaning of a numb er of
phrases, including “electro  nic communication,”
“informed consent,” © ‘law firm,” “knowing ly,” and
“matter.”

Texas generally retains the 1983 version of the ABA
Terminology, but modifies some of the 1983 definitions
and adds others that are neither in the 1983 nor current
versions of the ABA Terminology. Specifically, Texa s
includes the following definitions:

“Adjudicatory Official” denotes a person who
serves on a Tribunal.

“Adjudicatory Proceeding” de notesth e
consideration of a matter by a Tribun al.
“Competent” or “Competence” denotes
possession or the abilit y to timely acquire the
legal knowledge, skill, and training reasonably
necessary for the representation of the client.

“Firm” or “Law firm” denotes a lawyer or lawyers
inapr ivate firm; or alawyer or lawyers
employed in the legal department of a
corporation, legal services organization, or other
organization, or in a unit of government.

“Fitness” d enotes those qualities  of physical,
mental and psychological health that enable a
person to discharge a lawyer’s responsibilities to
clients in conformity with the Texas Disciplinary
Rules of Pr ofessional Conduct. Normally a lack

of fitness is indicated most clearly by a persistent
inability to discharge, or unreliability in carrying
out, significant obligations.

“Should kn ow” when used inref erenceto a
lawyer den otes that a reasonable lawyer und er
the same or similar cir cumstances would kno w
the matter in question.

“Substantial” when use d in referen ce to degre e
orextent  denotes a matter o f meaningful
significance or involvement.

“Tribunal” denotes an y govern mental body or
official or any other person engaged in a process
of resolving a particular dispute or controversy.
“Tribunal” includes su ch institut ions as cour ts
and administrative agencies when engaging in
adjudicatory or licensin g activities as defined by
applicable law or rules of practice or procedure,
as well a s judges, magistrates, spe cial masters,
referees, ar bitrators, mediators, he aring officer s
and comparable persons empowered to resolve
ortoreco mmend a resolution of  a particular
matter; but it does not include jurors, prospective
jurors, legislative bodies or their committees,
members o r staffs, no rdoesit include othe r
governmental bodies when acting in a legislative
or rule-making capacity.

Virginia retains the 1983 version of the Terminology
section and adds: “‘Should’ when used in reference to a
lawyer’s action denotes an aspirational rather than a
mandatory standard.”

Wisconsin: Wisconsin adds or alte rs the meaning
of a number of phrase s, including “consultation,” “firm,”
“misrepresentation,” and “prosecutor.”

Copyright © 2010, Stephen Gillers, Roy D. Simon, Andrew M. Perlman. All rights reserved. Reprinted with permission.
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Proposed Rule 2.1 [n/a]

“Advisor”
(XDFT5.2, 07/06/10)

Summary: Proposed Rule 2.1 is based on Model Rule 2.1 and describes a lawyer’s role as a client’s
advisor. It provides that a lawyer m ust exerci se i ndependent profe ssional judgment and rend er
candid advice.

Comparison with ABA Counterpart

Rule Comment

ABA Model Rule substantially adopted ABA Model Rule substantially adopted

ABA Model Rule substantially rejected ABA Model Rule substantially rejected

Some material additions to ABA Model Rule Some material additions to ABA Model Rule

Some material deletions from ABA Model Rule Some material deletions from ABA Model Rule

O "H O O O
O B ™ O O

No ABA Model Rule counterpart No ABA Model Rule counterpart

Primary Factors Considered

1 Existing California Law

Rule

Statute

Ca se law

[] State Rule(s) Variations (In addition, see provided excerpt of selected state variations.)

M Other Primary Factor(s)

This Model Rule has no counterpart in the current California rules but in
stating th e duty ofind ependent professional ju dgment, the rul e

emphasizes an important principle that is fully consistent with Calif ornia
law.
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Rule Revision Commission Action/Vote to Recommend Rule Adoption
(13 Members Total — votes recorded may be less than 13 due to member absences)

Approved on 10-day Ballot, Less than Six Members Opposing Adoption [

Vote (see tally below) M

Favor Rule as Recommended for Adoption __ 6
Opposed Rule as Recommended for Adoption 2
Abstain _ 2

Approved on Consent Calendar [

Approved by Consensus [

Commission Minority Position, Known Stakeholders and Level of Controversy

Minority Position Included on Model Rule Comparison Chart: [ Yes M No

(See the introduction in the Model Rule comparison chart.)

O

O

O

No Known Stakeholders

The Following Stakeholders Are Known:

Very Controversial — Explanation:

Comments re ceived du ring th e in itial c omment period as serted th at th e pro posed Ru le
should notb e ad opted b ecause iti snot a disciplinary rul e, itis note nforceable, i s
unnecessary and p rovides for advice thatis be yond ala wyer's expertise. Comm ents
received during the subsequent comment period objected to the Commission’s omission of
comments found in Model Rule 2.1.

Moderately Controversial — Explanation:

Not Controversial

RRC - [2-1] - Dashboard - ADOPT - XDFT5.2 (07-06-10)-LM-RD.doc
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT

Proposed Rule 2.1" Advisor

June 2010
(Proposed rule following June 15, 2010 public comment deadline.)

INTRODUCTION:

Proposed Rule 2.1 is based on Model Rule 2.1 and describes a lawyer’s role as a client’s advisor. There is no counterpart to this Rule in
the California rules and the Commission is recommending adoption of the first sentence of the Model Rule without any change. The
Commission is recommending that the second sentence of the Model Rule not be adopted, but that the sentence be incorporated into
Comment [2] to the proposed Rule. Although it is anticipated that the Rule may not be frequently applied as a lawyer disciplinary
standard, the Commission recognizes the importance of this Rule as guidance to lawyers and clients on a lawyer’s duty to exercise
independent professional judgment.

Regarding the comments to the Rule, the Commission is recommending adoption of modified versions of two of the Model Rule
Comments, and deletion of three Model Rule comments. For the most part, deletions have been made to focus the rule on key concepts of
independent professional judgment and candor. The commentary concerning a lawyer’s responsibility to render advice on factors beyond
technical legal considerations, such as moral or social factors, was viewed as inconsistent with the terms of the Rule itself, which provides
only that a lawyer duly consider these factors in rendering legal advice. A new Comment [1] has been added that clarifies the concept of
independent professional judgment. The first two Comments of the Model Rule counterpart have been modified to remove references that
suggest the frequency in which non-legal considerations might arise in the course of representing clients. The Commission determined
that the Model Rule statements may not be the case and are unnecessary to make the point of the comment and to clarify that the standards
in the Rule are permissive, rather than mandatory requirements in every representation.

" Proposed Rule 2.1, XDFT5.2 (07-06-10)
RRC - [2.1] - Compare - Introduction - XDFT5.1 (07-06-10)ML-RD.doc
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The Commission added a new Comment [1], which explains the independent judgment standard in the Rule. The Commission added the
Comment because the concept of independent judgment in California is a fairly well defined concept. Courts in other jurisdictions have
not been consistent in their application of the independent judgment standard. In some cases, courts in other jurisdictions have applied the
independent judgment standard in a way that would be inconsistent with a lawyer's duty of loyalty to a client. Comment [1] was added to
assure a clear and consistent application of the independent judgment standard."”

RRC - [2.1] - Compare - Introduction - XDFT6 (07-19-10)ML-RD
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ABA Model Rule
Rule 2.1 Advisor

Commission’s Proposed Rule’
Rule 2.1 Advisor

Explanation of Changes to the ABA Model Rule

In repr esentinga client,a lawyer s hall exercise
independent profe ssional ju dgmentan dren der
candid ad vice. In rend ering ad vice, a lawyer may
refer not only to law but to other considerations such
as moral, economic, social and political factors, that
may be relevant to the client's situation.

In representing a c lient, ala wyer s hall exercise
independent professional jud gmentand render
candid adv ice.—r+ren-dering-advice—alawyyer—may
X .
Fefernotonly te, aw bHE.EG’ otaes censide ations
sﬁbe E’ls FROFar; —eEonomic;—sociar a'd PO E.IGEE.

The proposed Rule is identical to the first sentence of the Model
Rule. In response to public comment, the second sentence of the
Model Rule was deleted and moved to Comment [2].

" Proposed Rule 2.1, XDraft 5.2(7/6/10); Redline/strikeout showing changes to the ABA Model Rule

RRC - [2.1] - Compare - Rule & Comment Explanation - XDFT5.3 (07-26-10)-RD-LM.doc
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ABA Model Rule

Rule 2.1 Advisor
Comment

Commission’s Proposed Rule

Rule 2.1 Advisor
Comment

Explanation of Changes to the ABA Model Rule

(1]

Independent pr _ofessional ju _dgmentis an
essential elem ent of a | awyer's rel ationship with a
client. Independent profes sional _judgment is
judgment that is n otinfluen cedbyd uties,
relationships or interests that are not properly part of
the lawyer-client relationship.

The Commission added a new Comment [1] which clarifies the
concept of “i ndependent professional judgment.” Although one

public commentexp ressed concernsabou tany pos sible
language rel atingthe ¢ oncept tothe dutyoflo vyalty, the
Commission’s new Comment [1] doe s n ot eq uate independent
professional judgment with the concept of loyalty.

Scope of Advice

[1] Aclientis entitled to straightforward advice
expressing the lawyer's honest assessment. Legal
advice often involves unpleasant facts and
alternatives that a client may be disinclined to
confront. In presenting advice, a lawyer endeavors to
sustain the client's morale and may put advice in as
acceptable a form as honesty permits. However, a
lawyer should not be deterred from giving candid
advice by the prospect that the advice will be
unpalatable to the client.

Scope-of-Advice

[42] A client is entitled to s traightforward ad vice
expressing the lawyer's honest assessment. Legal
advice eften-inv-olves-unpleasantmay involve facts
and a lternatives that a client may find u npleasant
and may be disinclined to confront. In presenting
advice, a lawyer end eavors to sustain the client's
morale and may put advice in as acceptable a form
as hone sty permits. However, a lawyer should not
be dete rred fro m gi ving ¢ andid ad vice byth e
prospect that the adv ice will be unpalatable to the
client.

Comment [2] i s based on Mod el Rule 2.1, cmt.[1]. The he ading
“Scope of Advice” has been deleted as unnecessary and
inaccurate given the Commission’s narrower version of the rule .
The first sentence of the c omment has been revised to replace
with word “o ften” with the word “may” bec ause the Model Rule
language makes a judgment about what often occurs in a lawyer
client relationship thatis n ot necessarilythe c ase and is
unnecessary to mak e the point of the Comment. The reference
to “unpleasant facts and a Iternative” was changed to s tate “facts
and alternatives that a client may find unpleasant” in response to
public comment that it is the client’s perception of the facts, rather
than the facts thems elves, that determi ne whether they a re
unpleasant.

RRC - [2.1] - Compare - Rule & Comment Explanation - XDFT5.3 (07-26-10)-RD-LM.doc

34




ABA Model Rule

Rule 2.1 Advisor
Comment

Commission’s Proposed Rule

Rule 2.1 Advisor
Comment

Explanation of Changes to the ABA Model Rule

[2] Advice couched in narrow legal terms may be of
little value to a client, especially where practical
considerations, such as cost or effects on other
people, are predominant. Purely technical legal
advice, therefore, can sometimes be inadequate. It is
proper for a lawyer to refer to relevant moral and
ethical considerations in giving advice. Although a
lawyer is not a moral advisor as such, moral and
ethical considerations impinge upon most legal
questions and may decisively influence how the law
will be applied.

[23] Advieeln so me ca ses, advice ¢ ouched in
narrow legal terms may b e of little value to a client,
especially w here pr actical considerations, such as
cost or effe cts on other people, are predominant.
6 |eFt 1es ble' adequate tl's p_sple en_alau_.ye
rghvingadviee- Although a lawyeris not a moral
advisor-cscueh, mesmlondeothical copciderations
mblrgetpen-mestlegaleuestions—andin rendering
advice, a lawyer may deeisivelyinfluence-ho-w

therefern otonly to law—will—, but to other
considerations such as moral, economic, social and
political factors that may be appliedrelevant to the
client's situation.

Comment [3]is basedon ModelRule 2 .1,cmt.[2]. Thefi rst
sentence was revised to clarify thatit is notintended to s tate a
proposition that applies i n ev ery r epresentation. Th e second
sentence ha s bee n del eted b ecause it may s uggest to s ome
lawyers that there is arisk of disciplinary expo sure if a la wyer
provides competent advice but does not also provide advice on
moral issues. The third sentence was deleted and its substance
incorporated i nto thel asts entence. The last sentence was
revised to incorporate language that was taken from the s econd
sentence of the pro posed Rul e. The Model Rul e Comment
language in th e las t s entence was re placed w ith th e s econd
sentence from the proposed Rule, because the deleted language
makes a judgment that moral and ethical considerations impinge
on most legal qu estions, that may n otbe the c ase andi snot
necessary to make the point of the Comment.

[3] Ac lientmay e xpressly ori mpliedly ask the
lawyer for pu rely technical adv ice. W hen s uch a
request is ma de by a client exp erienced in | egal
matters, the | awyer m ay acceptitatfac e v alue.
Whens uchareq wuestis made byac lient
inexperienced in legal matters, however, the lawyer's
responsibility as advisor may include indicating that
morem aybe in volved thans ftrictly legal
considerations.

Model Rule, cmt. [3], has been deleted because the prop osition
stated therein may be construed as creating a substantive legal
standard that goes beyond the terms of the rule itself.

RRC - [2.1] - Compare - Rule & Comment Explanation - XDFT5.3 (07-26-10)-RD-LM.doc
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ABA Model Rule

Rule 2.1 Advisor
Comment

Commission’s Proposed Rule

Rule 2.1 Advisor
Comment

Explanation of Changes to the ABA Model Rule

[4] Matters th at go b eyond s trictly lega | qu estions
may al so b e in the d omain of a nother p rofession.
Family matte rs can in volve pr oblems w ithin the
professional c ompetence of ps  ychiatry, ¢ linical
psychology o r social work; bu siness matters ¢ an
involve pr oblems w ithin the co mpetence o fthe
accounting p rofession or of fin  ancial specialists.
Where c onsultation with a p rofessional in another
field is its elf somethinga competent la wyer would
recommend, thel awyers hould m akes ucha
recommendation. A tth es ametime ,al awyer's
advice at its best often consists of recommending a
course ofac  tionin the face of con  flicting
recommendations of experts.

Model Rule, cmt. [4], has been deleted as unnecessary practice
pointers th at dis tract an d pot entially undermine the pri mary
message tola wyersand clients that thereis a duty of
independent professional judgment and candor.

RRC - [2.1] - Compare - Rule & Comment Explanation - XDFT5.3 (07-26-10)-RD-LM.doc
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ABA Model Rule

Rule 2.1 Advisor
Comment

Commission’s Proposed Rule

Rule 2.1 Advisor
Comment

Explanation of Changes to the ABA Model Rule

Offering Advice

[5]1Ing eneral,a lawyerisnotexp ectedto give
advice until asked by the client. H owever, when a
lawyer k nows tha t a c lient p roposes a course of
action thatis likely to res ult in s ubstantial adverse
legal consequences to the client, the lawyer's duty to
the client under Rule 1.4 may require that the lawyer
offer advice if the client's course of a ction is related
to the repres entation. Similarly, when a matter is
likely to involve litigation, it may be necessary under
Rule 1.4 to i nform the c lient of forms of dispute
resolution that mi ght constituter easonable
alternatives to litigation. A la wyer ordi narily has no
duty to initiate investigation of a client's affairs or to
give advice that the client has indicated is unwanted,
but a la wyer ma y i nitiate ad vice to a ¢ lient when
doing so appears to be in the client's interest.

Model Rule, cmt. [5], has been del eted, in part, b ecause the
Commission hasincl uded comparable gui dancei noth er
proposed rul es. Fo re xample, th e p roposed rule onc lient
communication, Rul e 1.4, i ncludes Comment [1] that,i n part,
states:

“Depending upon th e circumstances, a lawyer may also be
obligated purs uant to par agraphs(a )(2) or(a )@3)to
communicate w ith the c lient concerning the opp ortunity to
engage in alternative dispute resolution processes.”

RRC - [2.1] - Compare - Rule & Comment Explanation - XDFT5.3 (07-26-10)-RD-LM.doc
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Rule 2.1 Advisor

(Redline Comparison of the Proposed Rule to the Previous Public Comment Draft)

In rep resenting a c lient, a | awyer s hall ex ercise indepen dent profe ssional ju dgment and re nder c andid
advice.

Comment
Scope-of-Advice

[1 Independent profe ssional judgment is an ess ential element of a lawyer's relationship with a client.
Independent profes sional judgment is judgment that is not influenced by duties, relationships or i nterests
that are not p roperly part of th e la wyer-client re lationship. A client is e ntitled to s traightforward adv ice
expressing the lawyer's honest assessment. Legal advice may involve facts and alternatives that a client
may find unpleasant and may be disinclined to confront. In presenting advice, a lawyer endeavors to sustain
the client's morale and may put advice in as acceptable a form as honesty pe rmits. However, a la wyer
should not be deterred from giving candid advice by the prospect that the advice will be unpalatable to the
client.

[2] In some cases, advice couched in narrow legal terms may be of little value to a client, especially
where practical considerations, such as cost or effects on other people, are predominant. Although a lawyer
is not a moral advisor, in rendering advice, a lawyer may refer not only to law, but to other considerations
such as moral, economic, social and political factors that may be relevant to the client’s situation.

RRC - [2-1] - Rule - XDFT5.2 (07-06-10) - Cf. to DFT4 -RD-KEM-SWL-RD
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Rule 2.1 Advisor

(Commission’s Proposed Rule — Clean Version)

Rule 2.1 Advisor

In rep resenting a c lient, a | awyer s hall ex ercise indepen dent profe ssional ju dgment and re nder candid
advice.

Comment

[1 Independent professional judgment is an es sential element of a la wyer's relationship with a c lient.
Independent profe ssional judgment is judgment that is not i nfluenced by duties, relationships or i nterests
that are not properly part of the lawyer-client relationship.

[2] Aclientis entitled to s traightforward ad vice expressing th e | awyer's honest assessment. Legal
advice may involve facts and alternatives thata client may find unpleasantand may be disinclined to
confront. In presenting advice, a lawyer endeavors to sustain the client's morale and may p ut advice in as
acceptable a form as honesty permits. However, a lawyer should not be deterred from giving candid advice
by the prospect that the advice will be unpalatable to the client.

[3] In some cases, advice couched in narrow legal terms may be of little value to a client, especially
where practical considerations, such as cost or effects on other people, are predominant. Although a lawyer
is not a moral advisor, in rendering advice, a lawyer may refer not only to law, but to other considerations
such as moral, economic, social and political factors that may be relevant to the client’s situation.

RRC - [2.1] - Rule - XDFT5.2 (07-07-10) - CLEAN-LANDSCAPE-KEM-RD-LM.doc
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Rule 2.1: Advisor

STATE VARIATIONS

(The following is an excerpt from Regulation of Lawyers: Statutes and Standards (2010 Ed.)
by Steven Gillers, Roy D. Simon and Andrew M. Perlman.)

California has no direct counterpart to Rule 2.1.

Colorado adds the fo llowing sentence at the end of Rule 2. 1: “In a matter involving or expecte d
to involve lit igation, a lawyer should advise the client of alt ernative forms of dispute resolutio n that
might reasonably be pursued to att empt to resolve the legal dispute o rto reach t he legal objective

sought.”

Georgia moves the second sentence of the ABA rule to a Comment, and adds the following
sentence to the text of the rule in its place: “A lawyer should not be deterred from giving candid advice
by the prospect that the advice will be unpalatable to the client.”

New York: In the rules effective April 1, 2009, Rule 2.1 adds the word “psychological” after
“moral, economic, social” but is otherwise substantially the same as the Model Rule.

Texas: Rule 2.01 begins, “In advising or otherwise representing a client . . . ,” and Texas deletes
the second sentence of ABA Model Rule 2.1.

Copyright © 2010, Stephen Gillers, Roy D. Simon, Andrew M. Perlman. All rights reserved. Reprinted with permission.
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Proposed Rule 3.3 [5-200]
“Candor Toward the Tribunal”

(XDraft #12.1, 6/30/10)

Summary: Proposed Rule 3.3, which is based on Model Rule 3.3, sets forth specific duties of a lawyer in
representing a client in a matter before a tribunal. The Rule replaces current Rule 5-200 (Trial Conduct),
which is narrower in scope than M odel Rule 3.3. The Rule imp oses on |awyers the same duties as the
Model Rule to avoid co nduct that un dermines the in tegrity of the adjudi cative process, with seve ral
significant differences. See Introduction & Explanation of Changes.

Comparison with ABA Counterpart

Rule Comment

ABA Model Rule substantially adopted ABA Model Rule substantially adopted

ABA Model Rule substantially rejected ABA Model Rule substantially rejected

Some material additions to ABA Model Rule Some material additions to ABA Model Rule

Some material deletions from ABA Model Rule Some material deletions from ABA Model Rule

O BN O H
O RN O N

No ABA Model Rule counterpart No ABA Model Rule counterpart

Primary Factors Considered

4| Existing California Law
Rules RPC 5-200
Statute
Ca se law Batt v. City and County of San Francisco (2007) 155
Cal.App.4th 65, 82 n.9.

] State Rule(s) Variations (In addition, see provided excerpt of selected state variations.)

] Other Primary Factor(s)
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Rule Revision Commission Action/Vote to Recommend Rule Adoption
(13 Members Total — votes recorded may be less than 13 due to member absences)

Approved on 10-day Ballot, Less than Six Members Opposing Adoption []

Vote (see tally below) M

Favor Rule as Recommended for Adoption 9
Opposed Rule as Recommended for Adoption _ 2
Abstain 0

Approved on Consent Calendar [

Approved by Consensus l

Commission Minority Position, Known Stakeholders and Level of Controversy

Minority Position Included on Model Rule Comparison Chart: Yes [ No

(See the introduction in the Model Rule comparison chart.)

|
O

No Known Stakeholders

The Following Stakeholders Are Known:

Very Controversial — Explanation:

Moderately Controversial — Explanation:

The Rule imports into the disciplinary rules several duties that are not expressed in current
rule 5-200, but which are established in case law. In its public comment, OCTC objected to
perceived changes in the stardard set by current rule 5-200. Also, a comment from ethics
law professors objected to the deviation from the Model Rule in paragraph (c).

Not Controversial

RRC - 5-200 [3-3] - Dashboard - ADOPT - XDFT4 (02-20-10)-LM
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT

Proposed Rule 3.3" Candor to the Tribunal

June 2010
(Proposed rule following June 15, 2010 public comment deadline.)

INTRODUCTION:

Proposed Rule 3.3 sets forth specific duties of a lawyer in representing a client in a matter before a tribunal. The proposed Rule, which is
based on Model Rule 3.3, replaces current Rule 5-200 (Trial Conduct), which is less precise and narrower in scope than Model Rule 3.3.
The proposed Rule sets forth substantially the same special duties of lawyers, as officers of the court and legal system, to avoid conduct
that undermines the integrity of the adjudicative process, as the Model Rule with several significant differences. Those differences
between proposed Rule 3.3 and the Model Rule relate primarily to California’s policy of strictly limiting disclosures of confidential client
information. See, e.g., Explanation of Changes for paragraphs (a)(3), (b) and (c). Other significant departures from the Model Rule include
a change to paragraph (c), which sets forth the duration of the lawyer’s duties under this Rule. The Model Rule extends the lawyer’s duties
through the conclusion of the proceeding. The Commission instead recommends that the duties “continue to the conclusion of the
proceeding or the representation, whichever comes first.” Other changes in the comments include a more detailed discussion of a lawyer’s
obligations to cite legal authority in the controlling jurisdiction, (Comment [4]), a discussion of California authority governing a lawyer’s
conduct when representing a criminal defendant who chooses to testify (Comment [7]), and consideration of the more limited remedial
measures available in light of California’s confidentiality duty (Comments [9]-[11].)

" Proposed Rule 3.3, XDraft 12.1 (6/30/10).

RRC - 5-200 [3-3] - Compare - Introduction - XDFT5 (02-20-10)-LM
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Minority. A minority of the Commission believes that, aside from the changes made to the Model Rule to conform the proposed Rule to
California’s policy of strictly limiting disclosures of confidential information and certain other clarifying changes, most of the revisions to
the Model Rule that the Commission is recommending are unwarranted. In particular, the minority takes the position that the change the
Commission has implemented to paragraph (c) concerning the duration of the duties under this Rule runs counter to prevailing authority in
every other jurisdiction and threatens to undermine the integrity of the judicial process. See Minority Statement in Explanation of Changes
for paragraph (c). See also Explanation of Changes for Comment [6].

A separate minority takes issue with subparagraph (a)(2). See Explanation of Changes for subparagraph (a)(2).

Variations in Other Jurisdictions. Every jurisdiction has adopted a version of Model Rule 3.3. See Selected State Variations excerpt,
below.

RRC - 5-200 [3-3] - Compare - Introduction - XDFT5 (02-20-10)-LM
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ABA Model Rule

Rule 3.3 Candor Toward the Tribunal

Commission’s Proposed Rule’

Rule 3.3 Candor Toward the Tribunal

Explanation of Changes to the ABA Model Rule

(@)

A lawyer shall not knowingly:

(1)

make a false statement of fact or law to a
tribunal or fail to correct a false statement
of material fact or law previously made to
the tribunal by the lawyer;

(@)

A lawyer shall not knowingly:

(1

make a false statement of fact or law to a
tribunal or fail to correct a false statement
of material fact or law previously made to
the tribunal by the lawyer;

Subparagraph (a)(1) is identical to Model Rule (a)(1).

failto disclose to the tribunal legal
authority in the controlling jurisdiction
known tothe la wyerto bedir ectly

adverse to the p osition of the client and
not disclosed by opposing counsel; or

offer evidence that th e law yer knows to
be false. If a la wyer, the lawyer’s client,
ora witness called by th e la wyer, h as
offered material evidence and the lawyer
comes to know of i ts falsity, the lawyer
shall takerea  sonable remed ial
measures, in  cluding, ifn ecessary,

failto discloset othe ftribunal legal
authority inthe ¢ ontrolling jurisdiction
knownto the lawyerto be directly
adverse to the po sition of the clie nt and
not disclosed by opposing counsel; or

offer e vidence that the lawyer k nows to
be false. If a lawyer, the lawyer’s client,
ora witness called by the | awyer, has
offered material evidence, and the lawyer
comes to know of its falsi ty, the lawyer
shall take reasonable remedial measures
, including, if necessary, disclosure to the

" Proposed Rule 3.3, XDraft 12.1 (6/30/10); Redline/strikeout showing changes to the ABA Model Rule

RRC - 5-200 [3-3] - Compare - Rule & Comment Explanation - XDFT5 (06-30-10)ML

Subparagraph (a )(2) is ide nticalto M odel Ru le (a )(2). The
Commission determi ned thatthe Model Rule comports w ith
California law. See, e.g., Batt v. City and County of San Francisco,
155 Cal .App.4" 65, 82n. 9 (2007). However, see Comment [4],
which no tes that this re quirement migh t implicate con stitutional
concerns when a lawyer is engaged in t he defense of a ¢ riminal
defendant.

Minority. A minority vi ew is th at the requirementto disclose
adverse authority that is not disclosed by opposing counsel where
opposing counsel is presentis contrary to California law, citing,
Schaefer v. State Bar, 26 Cal.2d 739, 747-748 (1945).

Subparagraph (a)(3) is similar to Model Rule 3.3(a)(3) except that
it does not require disclosure of the false evidence to the tribunal if
the disclosure is prohibited by Business and Professions Code §
6068(e). The p aragraph re flects the rule in California th at a
lawyer's d uty of ¢ andorto at ribunalis circ umscribed b y the
lawyer's duty under section 6068(e) to preserve client confidential
information.
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ABA Model Rule
Rule 3.3 Candor Toward the Tribunal

Commission’s Proposed Rule’
Rule 3.3 Candor Toward the Tribunal

Explanation of Changes to the ABA Model Rule

disclosure to the tribunal. Al awyer may
refuse to offer evidence, otherthanthe
testimony of a defendantin ac riminal
matter, that the la wyer re asonably
believes is false.

Alaw yer who representsa c lient inan
adjudicative proceeding and who knows that a
person intends to engage, is engaging or has
engaged i n c riminal or fraudulent  conduct
related to the proceedings hall take
reasonable remed ial meas ures, inc luding, if
necessary, disclosure to the tribunal.

The d uties s tated in paragraphs (a)and (b)
continue to the conclusion of the p roceeding,
anda pplyev eni fc ompliance req uires
disclosure of i nformation o therwise prote cted
by Rule 1.6.

(b)

tribunal, unle ss d isclosure is _prohi bited
by Bu siness an d Pro fessions Code
section 6068(e). A lawyer may refuse to
offer evidence, other th an th e tes timony
of a defendantin a criminal matter, that
the lawyer reasonably believes is false.

Ala wyer who representsacli entinan

adjudicative proceeding and who knows that a
person intends to engage, is engaging or has
engaged in criminal  or fraudul ent ¢ onduct
related to the proceedings halltak e
reasonable r emedial measures;-in-cluding,—if
necessary—d-isclosure to  the tribunalextent

permitted by Bu siness and Profes sions Code

section 6068(e).

The du ties s tated in p aragraphs (a)and (b)
continue to the conclusion of the proceeding_or
the representation, whichever comes first-and

m . - - .

RRC - 5-200 [3-3] - Compare - Rule & Comment Explanation - XDFT5 (06-30-10)ML

Paragraph (b) imposes a special obligation on lawyers to protect a
tribunal against criminal or fraudulent conduct that undermines the
integrity of th e a djudicative proc ess.  See Comment[12].
Paragraph (b) follows Model Rule 3.3(b), except it s ubstitutes the
clause, “to the extent pe rmitted by Bus iness a nd Professions
Code section 6068(e)” for the phrase "if nec essary, disclosure to
the Tribunal" at the end of the paragraph. See the Explanation of
Changes to paragraph (a)(3).

Paragraph (c) is a significant departure from Model Rule 3.3(c) in
two r espects. Fi rst, unl ike th e Mo del Rule thatim posesa n
obligation through the conclusion of the proceeding, paragraph (c)
provides th at the obligations set forth in paragraphs (a)and (b)
should end either with the termination of the rep resentation or the
conclusion of the proceeding. The Commission determined that
the la wyer lac ks standing after termin ation of thela  wyer's
employment and tha t the la wyer should n ot have a dut y to be
involved in a tim e-consuming controversy after the | awyer has
been di scharged which could abro gate the lawyer's loyalty to a
former client.
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(d) Inane x parte p roceeding, a la wyer s hall
inform the trib unal of all material fac ts known
to the la wyer that will ena ble the tribu nal to
make an informed decision, whether or not the
facts are adverse.

(d)

Ina nex pa rte pr oceeding, a law yer sh all
inform th e tribunal of all material facts known
to the lawyer that will enab le th e tribun al to
make an informed decision, whether or not the
facts are adverse.

RRC - 5-200 [3-3] - Compare - Rule & Comment Explanation - XDFT5 (06-30-10)ML

Second, p aragraph (c) del etes the cl ause “and a pply ev en if
compliance requires disclosure of information otherwise protected
by Rule 1.6.” Se e the Expl anation o f Cha nges to paragraph

(@)@3).

Minority. A minority of the Commission opposes the first departure
from the Model Rule for a nu mber of reas ons: (1) a lawyer who
has been terminated or has withdrawn does not lack standing to
correct the la wyer's false statement of materia | law or fact under
paragraph (a); (2) th e lawyer would n otinte rfere with the
relationship between the former client and the client's new lawyer
by advisingth en ew lawyer of relevantfa ctsinc luding the
existence of ¢ riminal or frau dulent conductin the proceeding or
urging that corrective action be taken (see Comment [10]); (3) the
lawyer may only take remedial me asures under paragraph (a)(3)
and (b) to the e xtent pe rmitted under B usiness and Professions
Code §6 068(e); (4) the pr oposalw ould all ow lawyers to
circumvent paragraphs (a) and (b) by simply withdrawing from the
representation; and (5) no known state variation limits paragraph
3.3(c) as proposed.

Following considerat ion of public comment, the Commission
revised paragraph (d) to be id entical to the ABA counterpart, in
part, b ecause using th e Mode IR ulela nguage willfo ster
consistency in regulating lawyer conduct. As distributed for public,
the prior | anguage, among o ther changes, d iverged from the
Model Rule language by deleting the term “material.”
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[1]1 This Rule governs the c onduct of a | awyer who
is rep resenting ac lient inthe pr oceedings of a
tribunal. See Rul e 1.0 (m) forthede finitiono f
“tribunal.” Itals oap plies whent hela wyeris
representinga c lientin an ancillary p roceeding
conducted p ursuantto the tribunal’'s adjudicative
authority, s uch as a dep osition. Thus, for examp le,
paragraph (a)(3) requires a lawyer to take reasonable
remedial measures if the lawyer comes to know that a
client who is tes tifyingina deposition has o ffered
evidence that is false.

[1] This Rule governs the conduct of a lawyer who
is representingac lient inthe pr oceedings of a
tribunal. Se e Rule 4-81.0.1(m) for the d efinition of
“tribunal.”  Itals o appliesw hen thela wyer is
representinga c lient ina n ancillary p roceeding
conducted p ursuantto the ftri bunal’'s adjud icative
authority, such as a deposition. Thus, for e xample,
paragraph (a)(3) requires a lawyer to take reasonable
remedial measures if the lawyer comes to know that a
client whois testifying in a de position h as offered
evidence that is false.

Comment[1 Jis i denticalto the Model Rule counterpart,
except that the reference for the de finition of tribunalis to
Rule 1.0.1, which is the number assigned to the Terminology
section in the Proposed Rules.

[2] This Rule sets forth the special duties of lawyers
as o fficers ofthe c ourttoav oid conduct that
undermines the integrity of the adjudicative process.
Alawyer acting as an ad vocate in an adjudicative
proceeding has an obligation to pres ent the client’s
case with persuasive force. Performance of th at duty
while maintaining confidences of the client, however,
is qualified by the ad vocate’s duty of candorto th e
tribunal. Cons equently, altho ugh a la wyer in an
adversary proceeding is not required to p resentan
impartial exposition of the la w orto v ouch for the
evidence submitted in a cause;, the lawyer must not
allow the tribunal to be misled by false statements of
law or fact or e vidence that the lawyer knows to be
false.

[2] This Rule sets forth the special duties of lawyers
as offic ersofth ec ourtto av oid con duct that
undermines the integrity of th e ad judicative process.
A lawyer a cting as an advocate in a n ad judicative
proceeding has an obligation to pres ent the c lient’s
case with persuasive force. Performance-of that-duty-

; S ; 1l lont. ,

is-qualified—by-the—advocate's-duty-of-candoerto—the
tribunal—Consequently However, although a lawyer in

an adversary proceeding is not required to present an
impartial exposition of the la w or to v ouch for the

evidence submitted in a cause;, the la wyer must not
allow—the tribunalto—be misl—ed b-ymake false
statements of law or fact or present evidence that the
lawyer k nowsto be false._Forex ample, the

prohibition in _paragraph (a)(1) agai nst mak ing fals e
statements of law or failing to cor rect a m aterial

The first two sentences in Comment [2] are identical to the
Model Rule counterpart.

The third sentence in Mo del Rule C omment [2] is dele ted
because the lawyer’s duty of ¢ onfidentiality under Bu siness
and Profe ssions Co de § 606 8(e)i s not qual ified byth e
lawyer’s duty of candor to the tribunal.

The next-to-last sentenceis thes ameas the ABA
counterpart, exc ept for several grammatical changes and to
clarify that the lawyer’s obl igation isto notmak e fals e
statements of | aw orfa ctor presentev idence th e la wyer
knows to b e false rather tha n e nsuring that the tribu nal will
not be misled.

The last sentence has no counterpart in the Model Rule and
isa revision of current California r ule 5 -200(D), w hich

RRC - 5-200 [3-3] - Compare - Rule & Comment Explanation - XDFT5 (06-30-10)ML
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misstatement of law includes a prohibition on a lawyer
citing as authority a decision that h as been overruled
ora s tatutetha th as been repealed ord eclared
unconstitutional, or fa iling to c orrect s uch a c itation
previously made to the tribunal by the lawyer.

prohibits the citation to i nvalid au thority. The Co mmission
determined th at a dding th e s ubstance o f ¢ urrent rule 5 -
200(D), whichis more s pecific tha n p roposed p aragraph
(a)(1), would provide guidance on the k inds of conduct th at
paragraph (a)(1) covers. As provided in paragraph (a)(1), the
sentence also clarifies that a lawyer is also required to correct
an invalid citation previously made to the tribunal.

Representations by a Lawyer

[3] An adv ocate is responsible for pleadings and
other documents prepared for litigation, but is usually
not re quired to ha ve personal knowledge of matters
asserted therei n, for litig ation documents ordina rily
present as sertions by the client, orb y someone on
the client’'s behalf, and not assertions by the lawyer.
Compare Rule 3.1. However, an assertion purporting
tobeon th ela wyer'so wnk nowledge,asina n
affidavit by the lawyer or in a statement in open court,
may properly be made only when the lawyer knows
the as sertion is true or believes it to be true on the
basis o fareas onably d iligentinq uiry. Th ere are
circumstances w here failure to make a disclosure is
the equi valent of an  affirmative misrepresentation.
The obligation prescribedin  Rule 1.2(d ) not to
counsel ac lientto c ommit o r as sist the c lientin
committing a fraud applies in | itigation. Regarding
compliance w ith Rule 1.2(d), s ee the Co mment to
that Rule. See also the Comment to Rule 8.4(b).

Representations by a Lawyer

[3] An-a—dvocateA law vyerisr  esponsible for
pleadings and other documents prepared for litigation;
butis usuallyno treq uiredtohav e pers onal
knowledge o f mattersthe fac ts asserted the rein;for-
because litigation do cuments ordin arily p resent
assertions of fact by the client, or by-semeone-on-the
client's-behalfa w itness, a nd no t assertions—by the

lawyer. Compare Rule 3.1. However, an assertion of
fact purportingtob e based onth e lawyer's o wn
knowledge, as in a declaration or an affidavit by the
lawyer or in a statement in ope n court, may properly
be made only when the lawyer knows the assertion is
true or believesittob etrue onth ebasisofa

reasonably diligent inquiry. Bryan v. Bank of America
(2001) 86 C al.App.4th 185[1 03 Cal .Rptr.2d 1 48].
There are c ircumstances where fai lure to ma ke a
disclosureis thee quivalentofa n affirm ative
misrepresentation. Di Sabatino v. State Bar (1980) 27
Cal.3d 15 9[162 Cal.Rptr. 458]. The o bligation
prescribed in Rule 1.2(d) notto counsel aclientto
commit or assistthe cli ent in c ommitting a fraud

The firs t sentence in Comment [3] is similar tothe AB A
counterpart, except that “lawyer” is substituted for “advocate,”
since “advocate” is not th e de fined term in the rules. The
sentence includes several grammatical changes to make the
sentence more clear without changing its substance.

The second, third, fo urth an d fifth sentences are si milar to
Model Ru le Comment [3 ], exc ept for s everal grammatical
changes and the inclusion of a lawyer’s declaration in addition
to an affidavit. Cita tions to t wo applicable cases have been
added.
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applies in litigation. Regarding compliance with Rule
1.2(d), see the Comment to that Rul e. See a Iso the
Comment to Rule 8.4(b).

Legal Argument

[4] Legal arg umentbas ed on a k nowingly fa Ise
representation of law constitutes d ishonesty to ward
the tribu nal. Al awyeris notr equiredto mak e a
disinterested exposition of the law, but must recognize
the existence of p ertinent| egal autho rities.
Furthermore, as  stated inpa ragraph (a)(2), an
advocate has adutytodi sclose di rectly adv erse
authority i n the ¢ ontrolling j urisdiction that has not
been disclosed by the opposing party. The u nderlying
concept is that legal argument is a discussion seeking
to determine the legal premises properly applicable to
the case.

Legal Argument

[4] l:egal—aFngnem—based—enAlthpugh a knewmgw

false-repr-esentation-of-—aw-c-onstitutes—dishonesty
toward-the-tribunak-A-lawyer is not required to make a

disinterested exposition of the law, but-mustrecognize
the-exis-tence—of pertinent-legal autheritiesargument

basedon a knowing false representationo fl aw
constitutes dishon esty  toward the tribunal

Furthermeore,as—statedin-paragraph A tribunal that is
fully informed on the applicable law is better able to
make a fair and accurate determination of the matter
before it. Paragraph (a)(2)-an-advecate-has requires
a dutylawyer to dis close direc tly adverse and le gal
authority in the controlling jurisdiction that is known to
the lawyer and that has n ot b een di sclosed by the
opposing party. Fhe-underlying-conceptis—thatlegal
orcumnortioodiceresion casldno o dolornaine Legal
authority i n_the controlling jurisdiction may i _nclude
legal premisesprope-—+ly-applicableauthority ou tside
the ju risdiction in _which the tri bunal siits, suchas a
federal s tatute o r case tha tis d eterminative o f an
issue in a state court proceeding or a Supreme Court
decision that is binding on a lower court. Under this
Rule, the lawyer mus t di sclose a uthorities the court
needs to be aware of in order to rule intelligently on
the matte r. Paragraph (a )(2) do es not impo se on

The firs t sen tence of Com ment [4] is derived from the first
sentence in Comment [4] of the comments to the New York
Rules of Profes sional Con duct. The s entence, in effec t,
reverses the first and s econd sentences in the Model Ru le
comment without changing the meaning.

The second sentence is new and helps explain the reason for
the obligation to disclose applicable law.

The third s entence largely tracks its Model Rule counterpart,
except that it substitutes “lawyer” for “advocate,” and adds the
requirement that the legal authority be known to the lawyer.

The fou rth an d fi fth s entences provide guidance on what
constitutes “legal authority in the controlling jurisdiction.”

The s ixth s entence is new and was added in res ponse to
public c omments that rai sed c oncerns thatim posingon a
criminal defense la wyer th e obligations o f su bparagraph
(a)(2) might implicate constitutional principles of due process
and effective assistance of counsel.

The final sentence is new and provides guidance concerning
the lawyer’s obligations under paragraph (a)(4) of the Rule, a
provision that has no counterpart in the Model Rule.

RRC - 5-200 [3-3] - Compare - Rule & Comment Explanation - XDFT5 (06-30-10)ML
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lawyers a_general duty to ¢ ite authority from o utside
the jurisdictionin _w hich the tribunalis | ocated.
Whether a criminal _defense lawyer i s required to
disclose di rectly adverse legal auth ority in _the
controlling juri___ sdiction inv___ olves constitutional
principles that are b eyond the s cope of th ese Rules.
In add ition, a lawyer may not kK __nowingly e dit an d
submit to a tri_bunal langu age from a_book, s tatute,
rule, or decision in such a way as to mislead the court,
or k nowingly fai | to ¢ _orrect an ina_dvertent materi al
misquotation th at th e | awyer p reviously made to the
casetribunal.

Offering Evidence

[5] Paragraph (a)(3) requires that the lawyer refuse
to offer evidence th at the lawyer knows to be false,
regardless ofth ecl ient'sw ishes. This du tyi s
premised on the | awyer’s obl igation as an offic er of
the court to prevent the trier of f act from being misled
by false evidence. A lawyer does not violate this Rule
if the lawyer offers the e vidence for th e pu rpose of
establishing its falsity.

Offering Evidence

[5] Paragraph (a)(3) requires that the lawyer refuse
to offer evidence that the la wyer k nows to be fals e,
regardless o f thecl ient's w ishes—Fhis-duty——is
premised-on-the tawye S ob ﬁgﬁate; as a' Romeero
by-false—evidence. Ala wyer does not violate this

Rule if the lawyer offers the evidence for the purp ose
of establishing its falsity.

The first sentence in Comment [5] is identical to the Model
Rule counterpart.

The second sentence in the M odel Rule Comment has been
deleted.

The final sentence in Comment [5] is identical to the Model
Rule counterpart.

[6] If a lawyer knows that the client intends to testify
falselyor wants thel awyerto introduce fals e
evidence, the | awyer s hould seek to persuade the
client that the e vidence should not be offered. If the
persuasion is ineffective and the lawyer continues to
represent the client, the law yer must refus e to offer

[6] If a lawyer knows that the client intends to testify
falselyor wantsthel awyer to introduce false

evidence, the lawyer s hould seek to persuade the
client that the evidence should not be offered. If the
persuasion is ineffective and the lawyer continues to
represent the c lient, the lawyer must refuse to offer

The first and second sentences in Comment [6] are i dentical
to the Model Rule counterpart.

The third s entence has been add ed to point the reade r to
Comment [7], w hich prov ides relates to ala wyer’s duti es
concerning testimony by a criminal defendant.

RRC - 5-200 [3-3] - Compare - Rule & Comment Explanation - XDFT5 (06-30-10)ML
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the fals e evidence. If onl y a portionofa witness’s
testimony will be fal se, the lawyer may call the
witness to testify but may not elicit or otherwise permit
the witness to present the testimony that the lawyer
knows is false.

the fals e ev idence. _With respect to crimi nal
defendants, see Comment [7]. Ifonly a portion of a
witness’s testimony will be false, the lawyer may call
the witness to test ify but may not elic it er-etherwise
permit-the-witness-to-pres-ent-the testimon y that the

lawyer knows is false_or base arguments to the trier of
fact on evidence known to be false.

The fourth sentence diverges from its Model Rule counterpart
in two respects. First, it prov ides additional guidance that a
lawyer m ay not base arguments to the trier of facton the
evidence k nown to be fal  se. Sec ond, thec lause, “or
otherwise permit the witness to present tes timony th at the
lawyerk nowstob efals e,” has been stricken. The
Commission believes that cl ause lays a trap for the unwary
lawyer who might call a friendly witness wh o unexpectedly
testifies falsely. Because the lawyer was not offering the
evidence fo r the purpose of establishing its fa Isity, see
Comment[5], or wasina positionto “prevent” orn ot
“otherwise  permit” the ev idence  because of its
unexpectedness, the la wyer c ould be s ubject to discipline
merely by having called the witness.

Minority. A mi nority of th e C ommission d isagrees. The
minority takes the position that reading the subject clause in
conjunction with C omment [5] (not a v iolationif offeredt o
establish i ts fals ity) a nd C omment [9] (c oncerning r emedial
measures ava ilable) assuagesth e concerns ofth e
Commission and public commenters.

[7]1 Thedu ties statedin paragraphs ( a)and ( b)
apply to all la wyers, including defens e c ounsel in
criminal cases. In some jurisdictions, however, courts
have required counsel to present the accused as a
witness o rto g ivea narrative statement ifth e
accused so desires, even if counsel knows that the
testimony or statement will be false. The obligation of
the adv ocate underthe Rule sof Professional
Conduct is s ubordinate to s uch requirements. See

[71 The dutie s state d in p aragraphs (a)a nd ( b)
apply to a ll lawyers, inc luding defen se ¢ ounsel in

criminal cases. lr-semejurisdictionshowevercourts
Fertormeindecrnenlie penenntins cocienc o0 ff g

witResserle-e—eame-rrative-shotermenpticriminal
defendant in sists on tes tifying, and the accused-so-
desires;-ev—en-ifc—ounsellawyer knows th at the
testimony er-statement-will be f alse, the la wyer may
offer the testimony in a n arrative form if the lawyer

The first sentence in Comment [7 ] is identical to the Model
Rule counterpart.

The second sentence in the M odel Rule Comment has been
replaced b ecause Cal ifornia an d Nin th Circuit la w p ermits
defense counsel to ask a criminal defendant client to testify in
the “narrative” fas hion as e xplained in the s econd s entence
and in the cases cited in the proposed comment.
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also Comment [9].

made reas onable efforts to dis suade the cl ient from
the u nlawful c ourse of c onduct and th e la wyer has
sought permi _ssion fr om the cou rtto w ithdraw as

required b v R ule 1.16 . Business and Profe ssions
Code s ection 6068(d); People v. Guzman (1988) 45
Cal.3d 915 [248 Cal.Rptr. 467], disapproved on other
grounds in Price v. Superior Court (2001) 25 Cal.4"
1046, 1069 fn.13 [108 Cal .Rptr.2d 40 9]; People v.
Johnson (1998 ) 6 2 Cal.App.4th 608 [72 Cal.Rptr.2d
805]; People v Jennings (1999) 70 Cal. App. 4th 899
[83 Cal .Rptr.2d 33]; People v. Brown (1 988) 20 3
Cal.App.3d 133 5,1 340 [2 50 C al.Rptr. 762]. The
obligatienobligations of the-adv-oecatea law yer under
thethese Rules ef Professional-Cond-uctis-and the

State Bar Act are subordinate to such-requirements-
See-als—o-Comm—ent—[9]applicable ¢ onstitutional
provisions.

The third s entence add s a referenc e to the S tate Bar Act,
which also regulates a lawyer’s conduct before tribunals. The
reference to Comm ent[9] h as b een de leted bec ause the
Commission rec ommends deletion of Model Rule 3.3, cmt.

9.

[8] The prohibition ag ainst offering false evidence
only applies if the lawyer knows that the evidence is
false. A la wyer’s rea sonable b elief that evidence is
false does not preclude its presentation to the trier of
fact. A lawyer’'s k nowledge that ev idence is false,
however, c an be inferred from the ¢ ircumstances.
See Rul e 1.0(f). Th us, althoug hala wyer should
resolve d oubts abo ut the v eracity of tes timonyor
other ev idence i nfa voroft he c lient, the la wyer
cannot ignore an obvious falsehood.

[8] The pro hibition agai nst offeri ng fals e e vidence
only applies if the | awyer knows that the e vidence is
false. A lawyer’'s reasonable belief that e vidence is
false does not preclude its presentation to the trier of
fact. See,e.q., People v. Bolton( 2008)1 66
Cal.App.4th 343 , [82 Cal .Rptr.3d 671]. Al awyer's
knowledge that evide nce is false, however, can be
inferred from the circumstances. See Rule 4:61.0.1(f).
Thus, although a lawyer should resolve doubts about
the veracity of testimony or other evidence in favor of
the c lient, the | awyer c annotign ore an obv ious
falsehood.

Comment [8 ]is i denticalto the Model Rule counterpart,
except that a citation to an important California case on the
concept discussed has been added and the cross-reference
changed to “1.0 (f)” changed to “ 1.0.1(f),” P roposed Rul e
1.0.1 (“Terminology” is the counterpart to Model Rule 1.0.
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[9] Although paragr aph (a)(3) only prohibi ts a
lawyer from offering evidence the lawyer knows to be
false, it permits the lawyer to refuse to offer testimony
or other proof that the lawyer reasonably believes is
false. Offering such proof may reflect adversely on the
lawyer’s abil ity to disc riminate in the qu ality of
evidence and thu s i mpair the lawyer’s effec tiveness
as an adv ocate. Beca use of the s pecial p rotections
historically prov ided criminal defen dants, ho wever,
this Rule does not permit a lawyer to refuse to offer
the te stimony of s ucha client wheret he la wyer
reasonably believes bu tdo es notk now that the
testimony will be false. Unless the lawyer knows the
testimony will be fa Ise, the | awyer mus t hon or the
client’s decision to testify. See also Comment [7].

91 Although-pa—ragraph—@)(3)—only-p—rohibits-a—
‘ frori o

Model Rule Comment [9] has been deleted because it do es
not provide useful guidance and is not consistent with current
California law.

Remedial Measures

[10] Having offered ma terial evidence i n th e beli ef
that it was true, a lawyer may subsequently come to
know that the evidence is false. Or, a lawyer may be
surprised when the lawyer’s client, or another witness
called by the law yer, offer s te stimony the law yer
knows to be fals e, e ither duri ng the la wyer’s di rect
examination or in response to cross-examination by
the opposing lawyer. In such situations or if the lawyer
knows of the fals ity of testimony elicited from the
client durin g ad eposition, the lawyer m ustta ke
reasonable remedial measures. In such situations, the
advocate’s pro per course is to remonstrate with the

Remedial Measures

[469] Having offered material evidence in the belief
that it w as true, a lawyer may subsequently come to
know that the evidence is false. Or, a lawyer may be
surprised when the lawyer’s client, or another witness
called by the law yer, offer s te stimony the law yer
knows to b e fals e, e ither duri ng the | awyer’s di rect
examination orin response to cross-examination by
the op posing | awyer. Ins uch s ituations o ri f the
lawyer knows of the fa Isity of te stimony elicited from
the client during a d eposition, the lawyer must tak e
reasonable remedial measures. fr-such-situations-the
adveecate's The lawyer's proper ¢ ourse is to

The fir st s entence in C omment [9 ]i s identi caltot he first
sentence in Model Rule Comment [10].
Mode IR ule

The s econds entenceis identical to its

counterpart.

The third sentence is identical to the third s entence in Model
Rule Comment [10].

The fourth s entence is deri ved from the fourth sentence in
Model Rule Comment [10]. The proposed Comment replaces

[ ] L]

“advocate’s” with “lawyer’s”, since advocate is not a defined
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client confidentially, advise the client of the la wyer’s
duty of ¢ andor to the tribunal and seek the c lient's
cooperation withr espectto the withdrawalo r
correction of the false statements or e vidence. If that
fails, the advocate must take further remedial action. If
withdrawal from the re presentation is not pe rmitted or
will not undo th e e ffect of th e fa Ise evidence, the
advocate must mak e s uch dis closure to th e tribun al
as is re asonably necessary to re medy the situation,
even if doings or equiresthela wyer torev eal
information that otherwise would be protected by Rule
1.6. It is for the court tribunal then to determine what
should be done — m aking as tatement about th e
matter to the trier of fact, orde ringa mis trial or
perhaps nothing.

remonstrate with th e client c onfidentially, advise the
cliento f the consequences of prov iding perjured
testimony and of the lawyer’s duty of ¢ andorto th e
tribunal, and seek the client’s cooperation with respect
to the withdrawal or correction of the false statements
orevidence. If that fails, the advecatelawyer must
take furthe r remedial actiontf—w—ithdrawal
frommeasures, s ee C omment[1 0], and may be
required to seek p ermission to withdraw under R ule
1.16(b), dep ending on the representationis—not

permitted-er—will-n-ot-unde-the-e-ffectmateriality of the
false ev idence;th—e-a—dveocate-mu—st—makesu—<ch

term in the rules and e xpands on the rem edial measures to
be taken to include advising the client of the consequences of
providing perjured testimony.

The fifth sentence combines the fourth and fifth sentences in
Model Rule Comment [10]. It changes “advocate” to “lawyer”
and clarifies thatr emedial measures may requ ire s eeking
permission to withdraw de pending on the m ateriality of the
false evi dence. T he sentence departs from the ABA
counterpart which o bligates a lawyer to reveal information
that would othe rwise be protected by th e la wyer's duty of
confidentiality. Thu s, the fi fth and s ixth sentences of the
Model Rule Comment have been substantially revised.

[11] The disclosure of a client’s false testimony can
result in grave consequences to the client, i ncluding
not only a sense of betrayal but also loss of the case
and pe rhaps a pros ecution for perjury. But the

alternative is that the | awyer cooperate in dec eiving
the court, thereby subverting the truth-finding process
which the adversary system is designed to implement.
See Rule 1.2(d). Furth ermore, unlessitis clearly
understood that the lawyer will act upon the dut y to
disclose the existence of false evidence, the client can
simply reject the lawyer's advice to r eveal the fals e

Model Rule Comment [11] is not included because the State
Bar Act and California case law obligate a lawyer to protect
the ¢ lient’'s confidential information, which dutyi sn ot
superseded b y the | awyer’s obl igation of ¢ andor toward a
tribunal. See Business and Professions Code § 6068(e).
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Comment
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evidence and insist that the lawyer keep silent. Thus
the client could in effect coerce the lawyer into being a
party to fraud on the court.

o dellnee @ dl '| .S'Stﬁt atthe Ianlye -eep-s et .I oS
party to fraud onthe court.

[10] Reasonablerem edialmea sures under
paragraphs (a)(3) and (b) refer to_measures that are
available under these Rules and th e State B ar A ct,
and whicha reasonable la wyer would ¢ _onsider
appropriate unde r the circumstances to comply with
the lawyer’s d uty of c andor to the tribunal. See e.qg.,
Rules 1.2 (d),1.4 ,1.16and 8 .4;Bu siness and
Professions Code s ections 6068(d)a nd 6 128.
Remedial m easures al so inc lude explaining to the
client th e la wyer's obligations under this Rul e a nd,
where applicable, the reasons for lawyer’s decision to
seek perm ission from the tr _ibunal to withdraw, a nd
remonstrating further with the client to take corrective
action that would eliminate the n eed for the lawyer to
withdraw. If the c lient is an organization, the lawyer
should also ¢ _onsider the prov_isions of Rule 1.13.
Remedial measures do not include disclosure of client
confidential in formation, which the | awyer is required
to maintain inviolate under Business and Profes sions
Code section 6068(e).

Comment [10] has no Model Rule counterpart and is intended
to provide guidance on what constitutes “reasonable remedial
measures” under paragraphs (a)(3) and (b).

[11] Ala wyer's dutytotak e reasonable remedial
measures under paragraph _ (a)(3) i s limited to the

proceeding in __which th e | awyer has offered the
evidence inqg uestion. Alaw versd utytota ke
remedial measures unde r p aragraph (b) doe s no t

Comment [11] has no Model Rule counterpart and is intended
to cl arify tha t the ob ligation to take “rea sonable r emedial
measures” under paragraph (a)(3) is limited to the proceeding
in which the lawyer has offered the e vidence in question and
that the duty to take remedial measures under paragraph (b)
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apply to another lawyer who is retained to represent a
person in_an inv estigation or p roceeding con cerning
that person’s conduct in the prior proceeding.

does no tappl ytoan other lawyer whois retained to
investigate or rep resenta person c oncerning that pe rson’s
conduct in the prior proceeding.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special ob ligation to protect a
tribunal ag ainst c riminal or fraudulent ¢ onduct that
undermines the integrity of the adjudicative process,
such as bribing, intimidating or othe rwise u nlawfully
communicating with a witness, juror, court official or
other pa rticipanti nth epro ceeding, unlawfully
destroying or concealing documents or other evidence
or failing to disclose information to the tribunal when
required by law to do so. Thus, paragraph (b) requires
al awyer to take reas onable remedial me asures,
including dis closurei fnec essary, wheneverth e
lawyer k nows tha t a pe rson, incl uding the la wyer’s
client, intends to engage, is engaging or has engaged
in criminal or fraud ulent conduct relatedtoth e
proceeding.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special o bligation to p rotect a
tribunal ag ainst c riminal or fraudulent conduct that
undermines the integrity of th e adjudicative proc ess,
such as bribing, intimidating or othe rwise unlawfully
communicating with a witness, juror, court official or
other p articipanti nth epro ceeding, unlawfully
destroying or concealing documents or other evidence
relating toth e p roceeding or failingto di sclose
information to the tribunal when required by law to do
so. See Rule 3.4. Thus, para graph (b) req uires a
lawyerto tak e reasonable remedial m easures;
including-di—sclosure-—fnec—essary; w henever the
lawyer k nows that a person, incl uding the la wyer’s
client, intends to engage, is engaging or has engaged
in c riminal or frau dulent conductrelatedtoth e
proceeding.

Comment [12] is identical  to its Model Rule counterpart,
except that it clarifies that “other evidence” referred to in the
comment is evidence relating to the proceeding. It adds a
cross-reference to R ule 3.4. The Co mment deletes the
phrase “in cluding dis closure if necessary” for the reasons
explained in the changes to paragraphs (a)(3) and (b).

Duration of Obligation

[13] A practical time li mit on the obligation to rec tify
false evidence or false statements of law and fact has
to be established. The conclusion of the proceeding is
a reas onably definite point for the te rmination of the
obligation. A proc eeding has ¢ oncluded within the

Duration of Obligation

[13] AParagraph (c ) e stablishes a prac tical time

limit on the obligation to rectify false evidence or false
statements of law and fact-has-te-be-established. Fhe
Either the conclusion of th e p roceeding isorof the
representation provides a reasonably definite point for

The first sentence in Comment [13] d erives from the Mod el
Rule counterpart and no material change is intended.

The second sentence conforms the Model Rule comment to
the changes recommended for paragraph (c). It also departs
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meaning o f this Rule when a finaljud gment in the
proceeding has been affirmed on ap peal orthe time
for review has passed.

the termination of the ebligatienmandatory obligations
under this Rule. A proc eeding has concluded within
the meaning of this Rule when a final judgment in the
proceeding has been affirmed on ap peal or the tim e
for review has passed._There may be obligations that
go beyond this Rule. See, e.g., Rule 3.8.

from the Mode | Rul e by r eferring to “ma ndatory” ob ligations
under the rule.

The third sentence is identical to the Model Rule.
A fourth sentence has been added to clarify that there may be

obligations that go b eyond the rule, citing, for e xample, Rule
3.8 on duties of prosecutors.

Ex Parte Proceedings

[14] Ordinarily, an  advocate has th e limited
responsibility of p resenting one side o f the ma tters
that a tribunal should consider in reaching a decision;
the conflicting position is expected to be presented by
the opposing pa rty. However,in an y ex parte
proceeding, such as an ap plication fora temporary
restraining order, there is no balance of pres entation
by opposing a dvocates. The objectof an ex parte
proceeding is nevertheless to yield a substantially just
result. The j udge has an affirmative responsibility to
accord the absent party just consideration. The lawyer
for the represented p arty has the ¢ orrelative duty to
make d isclosures o f material fa cts k nown to the
lawyer a nd that the la wyer reasonably bel ieves are
necessary to an informed decision.

Model Ru le 3.3, Comment[14 ]is
comments to proposed Rule 3.3.

noti ncludedi n the
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Withdrawal

[15] Normal ly, a lawyer’s compliance with the duty of
candor imposed by this Rule does not require that the
lawyer withdraw from the repr esentation of a cl ient
whose inte rests willb e orh ave beena dversely
affected by the | awyer’s disclosure. The lawyer may,
however, be req uiredby R ule 1. 16(a)to seek
permission of the tribunal to w ithdraw if the lawyer’s
compliance with this Rule’s duty o f candor results in
such an extreme d eterioration of th e clie nt-lawyer
relationship that the la wyer can no longer
competently rep resentthe client. Als o see Rule
1.16(b) for the circumstances in which a la wyer will
be pe rmittedtos eek atr ibunal's p ermission to
withdraw. In connection with a request for permission
to withdraw that is premised on a client’s misconduct,
a lawyer ma y reveal info rmation relating to the
representation only to the e xtentrea sonably
necessary to c omply with this Rule or as otherwise
permitted by Rule 1.6.

Withdrawal

[4514] NormalhyaA lawyer's compliance with the
duty of candor imposed by this Rule does not require
that the lawyer withdraw from the representation of a
client whose interests will be or h ave been adversely
affected by the lawyer’s disclosuretaking reasonable
remedial meas ures. The |l awyer may, however, be
required by Rule 1.16(a ) to s eek perm ission o f the
tribunal to withdraw if the lawyer's compliance w ith
this Rule’s duty of candor results in such-an-extremea
deterioration of the e&lient-lawyer-client r elationship
such that the lawyer can no | onger competently and
diligently represent th e client_or where continued
employment will res ult in a violation of th ese Rules.
Also see Rule 1.16(b) for the circumstances in which
ala wyerw illb e p ermittedtos eekatribun al's
permission to withdraw. tr-eennection This Rule does
not modify the lawyer’s obligations under Rule 1.6 or
Business an d Profe ssions Cod e s ection 6068 (e)or
the Cal ifornia Rule s of Co urt with arespect to any

request ferpermission-to withdraw that is premised on
a client’s misconduct;-a-lawyermay-reveatinformation

; ;
elating—to—the representatio | © .I? tg.t eEe;;te t

The first sentenc e in comment [14]i s si milar to the fi rst
sentence in Model Rule Comment [15], ex cept “disclosure” is
replaced with “taking reasonable remedial measures” to make
the comment c onsistent w ith the w ording of the propo sed
Rule.

The s econd s entence is also similar to the Model Rule
counterpart except that it provides clearer guidance on when
the deterioration of th e lawyer-client relationship may require
the lawyer to seek the tribunal’s permission to withdraw.

The third sentence duplicates the third sentence in the Model
Rule Comment.

The fourth sentence do es not hav e a ¢ ounterpart in Mod el
Rule Com ment [15] and has been ad ded to c larify that the
lawyer’s obligations under this Rule are not superseded by
the la wyer’s obl igations und er th e Sta te Bar Ac t or the
California Rul es of Cou rtinr equesting pe rmission to
withdraw.

The Comment departs from Model Rule [15] in that it does not
permit the lawyer to reveal confidential client i nformation to
the extent reasonably necessary to comply with this rule or
with Model Rule 1.6.
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Rule 3.3 Candor Toward the Tribunal
(Redline Comparison of the Proposed Rule to the Previous Public Comment Draft)

A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribun al or fail to
correct a false statement of material fact or law previously made
to the tribunal by the lawyer;

(2) fail to disc lose to the trib unal legal auth ority in the co ntrolling
jurisdiction k nown to th e lawyer to be di rectly adv erse to the
position of the client and not disclosed by opposing counsel; or

(3)  offer evidence that the lawyer knows to be false. Ifa lawyer,
the lawyer's client, or a witness called by the lawyer, has offered
material evidence, and the lawyer comes to know of its falsity,
the lawyer shall take reasonable remedial measures, including,
if nec essary, d isclosure to the tribunal, unl ess d isclosure is
prohibited by Rule 1.6 and Business and P rofessions Code
section 6068(e). A lawyer may refuse to offer evidence, other
than the tes timony of a defendant in a criminal matter, that the
lawyer reasonably believes is false.

Alawyer who represents a client in an adjudicative proc eeding and
who k nows thata personintends to en gage, is engaging or has
engaged in criminal or fraudulent conduct rel ated to th e p roceeding
shall take reasonable rem edial measures to the extent permitted by
Rule 1.6 and Business and Professions Code section 6068(e).

The duties stated in paragraphs (a) and (b) continue to the conclusion
of the proceeding or the representation, whichever comes first.
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(d)

In an e x parte p roceeding, a lawye r shall inform the tri bunal of all

material facts known to the lawyer that the-lawyer-knows-orreasonably
should-k—now,a-re-nee-ded—towill enable the tribun alto ma ke an

informed decision, whether or not the facts are adverse.

CommentCOMMENT

(]

(2]

This Rule governs the conduct of a lawyer who is representing a client
in the proceedings of a tribunal. See Rule 1.0.1(m) for the definition of
“tribunal.” It also applies when the lawyer is representing a client in an
ancillary proceeding co nducted pursuant to the tribunal's adjudicative
authority, such as a d eposition. Thus, for example, paragraph (a)(3)
requires a lawyer to tak e reasonable remedial measures if the lawyer
comes to know that a client who is testifying in a deposition has offered
evidence that is false.

This Rule sets forth the special duties of lawyers as offic ers of the
court to avoid conduct that undermines the integrity of the adjudicative
process. A lawyer a cting as an adv ocatei na nad judicative
proceeding h as an obli gationto pres ent thec lient's case with
persuasive force. Ho wever, althougha lawyer inan a dversary
proceeding is not required to present an impartial exposition of the law
or to vouch for the evidence submitted in a cause, the lawyer must not
make false st atements of law o rfact or present evide nce tha t the
lawyer knows to be false. For example, the prohibition in paragraph
(a)(1) against mak ing fals e statements of law or failing to correct a
material misstatement of law includes a proh ibition on a lawyer citing
as authority a decision that h as been overruled or a statute that has
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been repealed or declared unconstitutional, or failing to correct such a
citation previously made to the tribunal by the lawyer.

Representations by a Lawyer

(3]

A lawyer is responsible for pleadings and oth er documents prepared
for litigation but is usually not required to have personal knowledge of
the fac ts asserted the rein be cause liti gation d ocuments ordi narily
present assertions of fa ct by the client, or a w itness, and not by the
lawyer. Compare Rule 3.1. Ho wever, an assertion of fact purporting
to be based on the lawyer's own knowledge, as in a declaration or an
affidavit by the lawyer or in a statement in open court, may properly be
made only when the lawyer knows the assertion is true or believes it to
be true on the basis of a reasonably diligent inquiry. Bryan v. Bank of
America (2001) 86 Cal.App.4th 185 [103 Cal.Rptr.2d 148]. There are
circumstances where failure to make a disclosure is the equivalent of
an affirmative misrepresentation. Di Sabatino v. State Bar (1980)27
Cal.3d 159 [162 C al.Rptr. 458]. The obligatio n pres cribed in Rule
1.2(d) not to counsela client to commitor assistthe clientin
committing a fraud applies in liti gation. R egarding c ompliance w ith
Rule 1.2(d), see the comment to that Rule. See als o the c omment to
Rule 8.4(b).

Legal Argument

(4]

Although a lawyer is not required to make a disinterested exposition of
the law, legal argument based on a knowing false representation of law
constitutes dis honesty to ward the trib unal. A tr ibunal that is fully
informed on the app licable law is better ableto make a fai r and

accurate d etermination of the matterb  efore it. Para graph (a)( 2)
requires a lawyer to disclose directly adverse and legal authority in the
controlling ju risdiction tha t is k nown to the lawyer and thathas not
been disclosed by th e opp osing p arty. Legal auth ority i nthe
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controlling j urisdiction may include!| egal a uthority ou tside the
jurisdiction in which the tribunal sits, such as a federal statute or case
that is dete rminative of anis sueina state c ourt proc eeding or a
Supreme Court decision that is binding on a lo wer court. Under this
Rule, the lawyer must disclose authorities the court needs to be aware
of in orde r to rule intelligently on the matter. Paragraph (a)(2) does
not impose on lawyers a general duty to cite authority from outside the
jurisdiction in w hich the tribunal is located. Whether a c riminal
defense lawyer is required to di sclose directly adverse legal authority
in the controlling jurisdiction invol ves constitutional principles that are
beyond th e s cope of thes e R ules. In addi tion, ala wyer m ay not
knowingly edit and submit to a tribunal language from a book, statute,
rule, or decision in such a way as to mislead the court, or knowingly fail
to correct aninadve rtent mate rial mis quotation tha t the lawyer
previously made to the tribunal.

Offering Evidence

5]

(6]

Paragraph (a)(3) requires that the lawyer refuse to offer evidence that
the la wyer knows to be false, regardless of the client's wishes. A
lawyer doe s not vi olate this R ule if the lawyer offers the ev idence for
the purpose of establishing its falsity.

If a | awyer knows that the client intends to testify falsely or wants the
lawyer to introduce false evidence, the lawyer should seek to persuade
the client that the evidence should not be offered. If the persuasion is
ineffective and the lawyer continues to represent the client, the lawyer
must re fuse to offe rthe fa Ise ev idence. With respect to crim inal
defendants, s ee Comment[7]. Ifo nly a portiono fa witness's
testimony will be false, the la wyer may call the witness to testify but
may not el icit the te stimony that the | awyer k nows is false or bas e
arguments to the trier of fact on evidence known to be false.
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(7]

(8]

The d uties stated i n paragraphs (a ) and (b) ap ply to all | awyers,
including defens e counsel in criminal cases. If a ¢ riminal defe ndant
insists on testifying, and th e lawyer knows that the testimony will be
false, the la wyer may o ffer the testimony in a narr ative formif the
lawyer m ade re asonable effortsto dissuade the client from the
unlawful course of conduct and the lawyer has sought permission from
the c ourt to withdraw asreq uired by Rule 1 .16. {Business a nd
Professions Cod e s ection 60 68(d); People v. Guzman ( 1988) 45
Cal.3d 915 [248 Cal.Rptr. 467], disapproved on other grounds in Price
v. Superior Court (2001) 25 Cal.4th 1046, 1069 fn.13 [108 Cal .Rptr.2d
409]; People v. Johnson (1998) 6 2 C al.App.4th 6 08 [72 Cal.Rptr.2d
805]; People v Jennings (1999) 70 C al.App.4th 899 [83 Cal .Rptr.2d
33]; People v. Brown (1988) 203 Cal.App.3d 1335, 1340 [250 Cal.Rptr.
762].) The obligations of a law yer under these Rules and the State
Bar Act are subordinate to applicable constitutional provisions.

The proh ibition against offeri ng fa Ise evi dence on ly ap plies if the
lawyer knows that the evidence is false. A lawyer's reasonable belief
that evidence is false does not preclude its presentation to the trie r of
fact. See, e.g.,, People v. Bolton (2008 ) 1 66 Ca l.App.4th 343, [82
Cal.Rptr.3d 6 71]. Al awyer's k nowledge that ev idence is fal se,
however, can be i nferred from th e circumstances. See Rul e 1.0.1 (f).
Thus, although a la wyer s hould re solve d oubts a bout the v eracity of
testimony or other e vidence in favor of the client, the lawyer cannot
ignore an obvious falsehood.

Remedial Measures

(9]

Having offered material evidence in the belief that it was true, a lawyer
may subsequently come to know that the evidence isfalse. Or, a
lawyer may be surprised when the lawyer's client, or another witness
called by th e law yer, offers te stimony the lawyer k nows to be false,
either du ring the lawye r's di rect examinati onor in response to
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[10]

[11]

cross-examination by the opposing lawyer. In such situations or if the
lawyer knows of the falssity of testimony elicited from the client during a
deposition, the lawyer mustt ake reasonable r emedial m easures.
The la wyer's proper course is to remonstrate w ith th e c lient
confidentially, advise the client of the consequences of p roviding
perjured testimony and of the lawyer's duty of candor to the tribunal,
and seek the client's cooperation with respect to the withdrawal or
correction of the false statements or evidence. If th at fails, the
lawyer must take further remedial measures, see Comment [10], and
may be required to seek permission to withdraw under Rule 1.16(b),
depending on the materiality of the false evidence.

Reasonable remedial measures under paragraphs (a)(3) and (b) refer
to me asures that are available under thes e Rules and the State Bar

Act, and which a re asonable lawyer would consider appropriate under
the circumstances to comply with the lawyer's duty of candor to the

tribunal. See e.g., Rul es 1.2 (d), 1 .4,1.16 and 8.4 ; Business and

Professions Code sections 6068 (d) and 6128. Rem edial measures
also include explaining to the client the lawyer's obligations under this
Rule and, where applicable, the reasons for la wyer's decision to seek
permission from the ftribunal to withdraw, and remo nstrating further
with the client to take correc tive action that would eliminate the need
for the lawyer to withdraw. If the clientis an organization, the lawyer
should also consider the provisions of Rule 1.13. Remedial measures
do not inc lude disclosure of ¢ lient confidential information, w hich the
lawyer is required to maintain inviolate under Rule 1.6 an d Business
and Professions Code section 6068(e).

A lawyer'sd utytota kereas onable remed ial measures unde r
paragraph (a)(3) is limited to the proceeding in which the lawyer has
offered the evidence in question. A lawyer's duty to tak e remedial
measures under paragraph (b) does not apply to another lawyer who is
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retained tor epresent a personi nanin vestigation or proceeding
concerning that person's conduct in the prior proceeding.

Preserving Integrity of Adjudicative Process

[12]

Lawyers have a special obligation to protect a tribunal against criminal
or fraudulent conduct that undermines the integrity of the adjudicative
process, such as bribi ng, inti midating or oth  erwise u nlawfully
communicating with a witness, juror, court official or other participant in
the proc eeding, unl awfully des troying or concealing doc uments or
other evidence re lating toth e p roceeding or failingto disclose
information to the tribunal when required by law to do so. See Rule 3.4.
Thus, para graph (b) req uires a lawyer to ta ke reasonable r emedial
measures w henever the | awyer knows that a pe rson, i ncluding the
lawyer's c lient, intends to eng age, is eng aging or has engaged in
criminal or fraudulent conduct related to the proceeding.

Duration of Obligation

(13]

Paragraph (c) es tablishes a prac tical time | imit on the o bligation to
rectify fal se evidence or false statements of law and fact. Either the
conclusion of the pro ceeding or of there presentation provides a
reasonably definite poin tfo rth e termination o fthe mandatory
obligations u nder this Rule. A proceeding has concluded within the
meaning of this Rule when a final judgment in the proceeding has been
affirmed on appeal or the time for review has passed. There may be
obligations that go beyond this Rule. See, e.g., Rule 3.8.

Withdrawal

(14]

A lawyer's compliance with the duty of ¢ andor imposed by this Rule
does not require that the lawyer withdraw from the representation of a
client whose interests will be or have been adversely affected by the
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lawyer's ta king reas onable reme dial meas ures. The la wyer may,

however, be required by Rule 1.16(a) to seek permission of the tribunal
to withdraw if the lawyer's compliance with this Rule's duty of candor
results in a deterioration of the lawyer-client relationship such that the
lawyer can no longer competently and diligently represent the client, or
where continued em ployment will result in a violation of the se Rules.
Also see Rule 1.16(b) for the c ircumstances in which a lawyer will be
permitted to seek a tribunal's permission to withdraw. This Rule does
not modify the lawyer's obligations under Rule 1.6 and Business and
Professions Code section 6068(e) or the California Rules of Court with
respectto any req uest to w ithdraw that is premise d on acl ient's
misconduct.
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Rule 5-200Frial Conduect3.3 Candor Toward the Tribunal

(Comparison of the Current Proposed Rule to Current California Rule)

(a) A lawyer shall not knowingly:

(1 make a false statement of fact or law to a tribun al or fail to

correct a false statement of material fact or law previously made
to the tribunal by the lawyer;

(2) fail to disc lose to the trib unal legal auth ority i n the controlling

jurisdiction k nown to th e lawyer to _be di rectly adv erse to the
position of the client and not disclosed by opposing counsel; or

Dy g nowing its_invalidity_o hori .

boop—avorlodor o ciobnie thot bos boon copeonled o declaend
o ;

(3) offer evidence that the lawyer knows to be false. If a lawyer,
the lawyer's client, or a witness called by the lawyer, has offered
material evidence, and the lawyer comes to know of its falsity,
the lawyer shall take reasonable remedial measures, including,
if nec essary, d isclosure to the tribunal, unl ess d isclosure is

prohibited by Ru le 1.6 and Bus iness and Professions Code
section 6068(e). A lawyer may refuse to offer evidence, other
than the testimony of a defendant in a criminal matter, that the
lawyer reasonably believes is false.

[ ]
(B)—sha gt.fs.se Hp-ersonal-knowledge-oF-the-facts-atissuerexcept

(b) A lawyer who rep resents a_clientin _an adjudicative proc eeding and
who knows that a pers on inten ds to en gage, is e ngaging or has
engaged in _criminal or fraudulent c onduct related to the proc eeding
shall take reasonable reme dial measures to the exten t permitted by
Rule 1.6 and Business and Professions Code section 6068(e).

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion
of the proceeding or the representation, whichever comes first.

(d) In an e x_parte p roceeding, a_lawye r _shall inform the tri bunal of all
material facts known to the lawyer that will enable the tribunal to make
an informed decision, whether or not the facts are adverse.

Comment

m This Rule governs the conduct of a lawyer who is representing a client
in the proceedings of a tribunal. See Rule 1.0.1(m) for the definition of
“tribunal.” It also applies when the lawyer is representing a client in an
ancillary proceeding conduc ted pursuant to the tr _ibunal's adjudicative
authority, such as a d eposition. Thus, for example, paragraph (a)(3)
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requires a la wyer to take reasonable remedial measures if the | awyer
comes to know that a client who is testifying in a deposition has offered
evidence that is false.

This Rule sets forth the s pecial duties of lawyers as of ficers of the

court to avoid conduct that undermines the integrity of the adjudicative
process. A la wyer actingas a nad vocate in an a djudicative
proceeding has an  obligation to p resentthe client's ¢ ase w ith
persuasive force. However, al thougha | awyeri na n_ adversary
proceeding is not required to present an impartial exposition of the law
or to vouch for the evidence submitted in a cause, the lawyer must not
make false s tatements o flaw or fa ct or p resent ev idence that the

lawyer knows to be false. For example, the prohibition in paragraph
(a)(1) ag ainst making false statements oflaw or failing to correct a
material mis statement of law includes a p rohibition on a la wyer citing
as authority a decision that has been overruled or a statute that has
been repealed or declared unconstitutional, or failing to correct such a
citation previously made to the tribunal by the lawyer.

Representations by a Lawyer

[3]

A lawyer is responsible for pleadings and oth er documents prepared
for litigation but is usually not required to have personal knowledge of
the fac ts asserted the rein be cause liti gation d ocuments ordi narily
present assertions of fa ct by the client, or a w _itness, and not by the
lawyer. Compare Rule 3.1. Ho wever, an_assertion of fact purporting
to be based on the lawyer's own knowledge, as in a declaration or an
affidavit by the lawyer or in a statement in open court, may properly be
made only when the lawyer knows the assertion is true or believes it to
be true on the basis of a reasonably diligent inquiry. Bryan v. Bank of
America (2001) 86 Cal.App.4th 185 [103 Cal.Rptr.2d 148]. There are
circumstances where failure to make a disclosure is_the equivalent of

an affirmative_misrepresentation. Di Sabatino v. State Bar (1980)27

Cal.3d 159 [1 62 Ca l.Rptr. 4 58]. The oblig ation pres cribed in Rule
1.2(d)n otto counsel a clientto commitorass istthe clienti n
committing a fraud applies in li tigation. Reg arding c ompliance w ith
Rule 1.2(d), see the comment to that Rule. See also the c omment to

Rule 8.4(b).

Legal Argument

[4]

Although a lawyer is not required to make a disinterested exposition of
the law, legal argument based on a knowing false representation of law
constitutes dis honesty to ward the tribunal. A tribunal that is fully
informed o n _the applicable |la wis b etter abl e to mak e a fair a nd
accurate de termination of the  matter be fore i t. Paragraph (a)(2 )
requires a lawyer to disclose directly adverse and legal authority in the
controlling juri sdiction that is k nown to the la_wyer an d that has not
been d isclosed by the oppo sing pa rty. L egal autho rity in _the
controlling jurisdiction may inc __ lude legal authori ty outside the
jurisdiction in_which the tribunal sits, such as a federal statute or case

that is _dete rminative of anis sue in a state c ourt proc eeding or a

Supreme Court decision that is binding on a lo wer court. _Under this
Rule, the lawyer must disclose authorities the court needs to be aware
of in orde r to rul e intelligently on the matter. Paragraph (a)(2) does
not impose on lawyers a general duty to cite authority from outside the
jurisdiction in w_hich the tribunal is located. Whether a ¢ riminal

defense lawyer is re quired to di sclose directly adverse legal authority
in the controlling jurisdiction invol ves constitutional principles that are
beyond th e s cope of thes e R ules. In addi tion, ala wyer m ay not
knowingly edit and submit to a tribunal language from a bo ok, statute,
rule, or decision in such a way as to mislead the court, or knowingly fail
to correct aninadve rtent mate rial mis quotation tha t the lawyer
previously made to the tribunal.
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Offering Evidence

[5]

Paragraph (a)(3) requires that th e lawyer refuse to offer evidence that
the la wyer k nows to b e false, regardless of the client's wishes. A
lawyer doe s not violate this Rule if the | awyer offers the evidence for
the purpose of establishing its falsity.

If a lawyer knows that the client intends to testify falsely or wants the
lawyer to introduce false evidence, the lawyer should seek to persuade
the client that the evidence should not be offered. If the persuasion is
ineffective and the lawyer continues to represent the client, the lawyer
must refuse to offer the false evid ence. With respectto ¢  riminal
defendants, see Comm ent [7]. Ifonl yaporti onofaw itness's
testimony will be false, the | awyer may call the witness to testify but
may not e licit th e te stimony that the |a wyer k nows is fals e or ba se
arguments to the trier of fact on evidence known to be false.

The d uties stated i n _paragraphs (a ) and (b) ap ply to all | awyers,
including defens e counsel in _criminal cases. If a ¢ riminal defe ndant
insists on testifying, and the lawyer knows that the testimony will be
false, the la wyer may o ffer th e testimony in a narrative form if the
lawyer m ade re _asonable efforts to dissuade the client from the
unlawful course of conduct and the lawyer has sought permission from
the ¢ ourt to withdraw as req uiredb y Ru le 1.1 6. (Bus iness and

Professions Cod e s ection 60 68(d); People v. Guzman ( 1988) 45
Cal.3d 915 [248 Cal.Rptr. 467], disapproved on other grounds in Price
V. Superior Court (2001) 25 Cal.4th 1046, 1069 fn.13 [108 Cal .Rptr.2d
409]; People v. Johnson (1998) 6 2 C al.App.4th 6 08 [72 Cal.Rptr.2d
805]; People v Jennings (1999) 7 0 C al.App.4th 899 [83 Cal .Rptr.2d
33]; People v. Brown (1988) 203 Cal.App.3d 1335, 1340 [250 Cal.Rptr.
762].) The obligations of a law yer under these Rules and the State
Bar Act are subordinate to applicable constitutional provisions.

The prohi bition a gainst o ffering fals e e vidence only app _liesifth e
lawyer knows that the e vidence is false. A lawyer's reasonable belief
that evidence is false does not preclude its presentation to the trier of
fact. See, e.q., People v. Bolton (2008) 16 6 Cal .App.4th 3 43, [82
Cal.Rptr.3d 67 1]. Ala wyer's k nowledge that evidence is fals e,
however, can be infe rred from the circ umstances. See Rule 1.0.1(f).
Thus, although a lawyer s hould res olve do ubts ab out th e v eracity of
testimony or other e vidence in favor of th e client, th e lawyer cannot
ignore an obvious falsehood.

Remedial Measures

[9]

Having offered material evidence in the belief that it was true, a lawyer
may_subsequently come to know that the evidence is false. Or, a
lawyer may be surprised when the | awyer's client, or another witness
called by the lawyer, offe rs testimony the |awyer knows to be false,
either duri ng the lawye r's dir ect examination orinres ponse to

cross-examination by the opposing lawyer. In such situations or if the
lawyer knows of the falsity of testimony elicited from the client during a
deposition, the lawyer mustt ake reasonable r emedial m easures.
The la wyer's proper course is to remonstrate w_ith th e c lient
confidentially, advise the client of the consequences of p roviding
perjured testimony and of the lawyer's duty of candor to the tribunal,
and seek the client's cooperation with respect to the withdrawal or
correction of the false statements or evidence. If th at fails, th e
lawyer must take further remedial measures, see Comment [10], and
may be required to seek permission to withdraw under Rule 1.16(b),
depending on the materiality of the false evidence.

Reasonable remedial measures under paragraphs (a)(3) and (b) refer
to me asures that _are available under thes e Rule s and the State Bar
Act, and which a re asonable lawyer would consider appropriate under
the circumstances to comply with the lawyer's duty of candor to the
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tribunal. Se e e.g., Rul es 1 .2(d),1.4,1.16 and 8 .4; Bu siness and
Professions Cod e s ections 6068(d) and 6 128. Re medial measures
also include explaining to the client the lawyer's obligations under this
Rule and, where applicable, the reasons for | awyer's decision to s eek
permission from the tribun_al to withdraw, an d remo nstrating further
with the client to take cor rective action that would eliminate the need
for the lawyer to withdraw. If the client is an organization, the lawyer
should also consider the provisions of Rule 1.13. Remedial measures
do not include disclosure of c lient confidential information, which the
lawyer is_required to _maintain inviolate under Rule 1.6 _and Business
and Professions Code section 6068(e).

A lawyer's duty to ta ke reas onable reme dial measures und er
paragraph (a) (3) is_limited to the proceeding in which the la wyer has
offered the e vidence in ques tion. A lawyer's duty to ta ke remedial
measures under paragraph (b) does not apply to another lawyer who is
retained to representape rson inan investigation or pr oceeding
concerning that person's conduct in the prior proceeding.

Preserving Inteqgrity of Adjudicative Process

[12]

Lawyers have a special obligation to protect a tribunal against criminal
or fraudulent conduct that undermines the integrity of th e adjudicative
process, such as bribi _ng, inti_midating or oth _erwise u_nlawfully
communicating with a witness, juror, court official or other participant in
the proc eeding, unl awfully des troying or _concealing doc uments or
other evidence re lating toth e p roceeding or _failing to _disclose

information to the tribunal when required by law to do so. See Rule 3.4.

Thus, para graph (b) req uires a lawyer to ta ke reasonable r emedial

measures w henever the | awyer knows that a pe rson, i ncluding the

lawyer's c lient, intends to eng age, is eng aging or has engaged in

criminal or fraudulent conduct related to the proceeding.

Duration of Obligation

[13] Paragraph (c) es tablishes a prac tical time li mit on the ob ligation to
rectify false evidence or fals e statements of law and fact. Either the
conclusion o fth e p roceeding or of th e representation provides a
reasonably defin _ite point for the termination of th e mand_atory
obligations under this Rule. A proceeding has concluded within the
meaning of this Rule when a final judgment in the proceeding has been
affirmed on _appeal or the time fo r review has passed. There may be
obligations that go beyond this Rule. See, e.g., Rule 3.8.

Withdrawal

[14] A lawyer's compliance with the duty of ¢ andor imposed by this Rule

does not require that the lawyer withdraw from the representation of a
client whose interests will be or have been adversely affected by the

lawyer's ta king reas onable reme dial meas ures. The la wyer may,

however, be required by Rule 1.16(a) to seek permission of the tribunal
to withdraw if the lawyer's compliance with this Rule's duty of candor
results in a deterioration of the lawyer-client relationship such that the
lawyer can no longer competently and diligently represent the client, or
where continued em ployment will result in a violation of the se Rules.
Also see Rule 1.16(b) for the ¢ ircumstances in which a lawyer will be
permitted to seek a tribunal's permission to withdraw. This Rule does
not modify the lawyer's obligations under Rule 1.6 and Business and
Professions Code section 6068(e) or the California Rules of Court with
respect to_any req uest to w ithdraw that is premise d on a cl ient's
misconduct.
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Rule 3.3 Candor Toward the Tribunal
(Commission’s Proposed Rule — Clean Version)

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a
false statement o f materia | fac tor| aw previously made to the
tribunal by the lawyer;

(2) fail to disclos e to the tribun al legal authority in the controlling
jurisdiction known to the lawyer to be directly adverse to the position
of the client and not disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If ala wyer, the
lawyer's client,ora witness called by the la wyer, has offered
material evidence, and the lawyer comes to know of its falsity, the
lawyer s hall tak e reas onable remedial m easures, inc luding, if
necessary, disclosure to the tribunal, unless disclosure is prohibited
by Rule 1.6 and Business and Professions Code section 6068(e). A
lawyer may refuse to offer evidence, other than the testimony of a
defendant in a criminal matter, that the la wyer reasonably believes
is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who

knows that a person intends to en gage, is engaging or has engaged in
criminal or fraudu lent ¢ onduct related to the proc eeding s hall take
reasonable remedial measures to the exte nt permitted by Rule 1.6 and
Business and Professions Code section 6068(e).

The duties stated in paragraphs (a) and (b) continue to the conclusion of
the proceeding or the representation, whichever comes first.
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(d)

Inan e x pa rte proc eeding, a lawyer s hall in form the trib unal of al |
material facts known to the lawyer that will enable the tribunal to make
an informed decision, whether or not the facts are adverse.

Comment

(]

(2]

This Rule governs the conduct of a lawyer who is representing a client in
the proceedings of a tribunal. Se e Rule 1.0.1(m) for th e definition of
“tribunal.” It also applies when the lawyer is representing a client in an
ancillary p roceeding c onducted p ursuant to the trib unal’s a djudicative
authority, such as a deposition. Thus, for e xample, paragraph (a)(3)
requires a lawyer to take reas onable remedial mea sures if the la wyer
comes to know that a client who is testifying in a deposition has offered
evidence that is false.

This Rule sets forth the special duties of lawyers as officers of the court
to av oid ¢ onduct that und ermines th e integ rity of th e adj udicative
process. A lawyer acting as an advocate in an adjudicative proceeding
has an obligation to pres ent the client’'s case w ith p ersuasive forc e.
However, although a | awyer in a n adversary proceeding is not r equired
to present an impartial exposition of the law or to vouch for the evidence
submitted in a cause, the lawyer must not make false statements of law
or fact or present e vidence thatthe lawyer k nowsto be false. For
example, the p rohibition in p aragraph ( a)(1) ag ainst making fa Ise
statements of law or failing to ¢ orrect a material mis statement of law
includes a prohibition on a lawyer citing as authority a decision that has
been ov erruled or ast atute that has been repealed or declar ed
unconstitutional, or fai ling to correct such a c itation previously made to
the tribunal by the lawyer.
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Representations by a Lawyer

(3]

A lawyer is responsible for pleadings and other documents prepared for
litigation but is usually not required to hav e personal knowledge of the
facts ass erted there in because litig ation d ocuments ordina rily present
assertions of fac t by th e client, or a witness, and no t by th e | awyer.
Compare Rule 3.1. However, an assertion of fact purporting to be based
on the lawyer’s own knowledge, as in a declaration or an affidavit by the
lawyer or in a statement in open court, may properly be made only when
the lawyer knows the assertion is true or b elieves it to be true on the
basis of a reasonably diligent inquiry. Bryan v. Bank of America (2001)
86 Cal.App.4th 185 [103 Cal.R ptr.2d 148]. There are circumstances
where fail ure to mak e a disclosure is the equivalent of an affi rmative
misrepresentation. Di Sabatino v. State Bar (1980) 27 Cal.3d 159 [162
Cal.Rptr. 458]. The obligation prescribed in Rule 1.2(d) not to counsel a
client to commit or assist  the clie nt in committing a fraud applies in
litigation. Regarding compliance with Rule 1.2(d), see the comment to
that Rule. See also the comment to Rule 8.4(b).

Legal Argument

(4]

Although a lawyer is not required to make a disinterested exposition of
the law, legal argument based on a knowing false representation of law
constitutes dis honesty to ward th e tr ibunal. A tribunal thatis fully
informed on the applicable law is better able to make a fair and accurate
determination of the matter before it. Paragraph (a)(2) requires a lawyer
to disc lose di rectly a dverse and legal autho rity i nthe controlling
jurisdiction that is known to the lawyer and that has not been disclosed
by the opposing party. Legal authority in the controlling jurisdiction may
include legal authority outside the juri sdiction in which the trib unal sits,
such as a fede ral statute or c ase that is determinative of an issuein a
state court proceeding or a Supreme Court decision that is binding on a
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lower court. Under this Rule, the lawyer must disclose a uthorities the
court needs to be aware of in order to rule intelligently on the m atter.
Paragraph (a )(2) does n ot impos e on lawye rs a g eneral duty to c ite
authority from outside the juri sdiction in w hich the tribunal is located.
Whether a c riminal defense law yeris requ ired to di sclose directly
adverse legal auth ority in the c ontrollingj urisdictionin volves
constitutional principles that are beyond the scope of these Rules. In
addition, al awyer may not k nowingly editan d s ubmittoa tribunal
language from a book, statute, rule, or de cisionin suchaw ay as to
mislead the court, or k nowingly fail to correct an in advertent materia |
misquotation that the lawyer previously made to the tribunal.

Offering Evidence

5]

(6]

[7]

Paragraph (a) (3) re quires that th e lawyer refuse to offer evidence that
the lawyer knows to be false, regardless of the client’s wishes. A lawyer
does notv iolate this Ru leifthe lawyer offers the ev idence for the
purpose of establishing its falsity.

If a lawyer knows that the client intends to testify falsely or wants the
lawyer to introd uce false evidence, the la wyer should seek to persuade
the client that the evidence should not be offered. If the p ersuasion is
ineffective and th e law yer continues to repres ent the client, the la wyer
must refuse to o fferthe false e vidence. Wit hres pectto criminal
defendants, see Comment [7]. If only a portion of a witness’s testimony
will be false, the law yer may call the witness to testify but may not elicit
the testimony that the lawyer knows is false or base arguments to th e
trier of fact on evidence known to be false.

The duties stated in paragraphs (a) and (b) apply to all lawyers, including
defense counsel in criminal cases. If a cri minal defe ndant insists on
testifying, and th e la wyer k nows that th e testimony will be fal se, the
lawyer may offer the testimony ina narrative form if the lawyer made
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(8]

reasonable efforts to dissuade the c lient from the unlawful c ourse of
conduct and the la wyer has sought permission from the courtto

withdraw as re quired by Rule 1.16 . Busine ss and Professions Code
section 6068(d); People v. Guzman (1988) 45 Cal.3d 915 [248 Cal.Rptr.
467], disapproved on other grounds in Price v. Superior Court (2001) 25
Cal.4th 104 6, 10 69 f n.13 [108 Cal.Rptr.2d 40 9]; People v. Johnson
(1998) 62 Cal .App.4th 608 [72 Cal.R ptr.2d 805 ]; People v Jennings
(1999) 70 Cal.App.4th 899 [83 Cal.Rptr.2d 33]; People v. Brown (1988)
203 Cal.App.3d 1335, 1340 [250 Cal.Rptr. 762]. The obl igations of a

lawyer u nder thes e Rules and the S tate Bar Actare s ubordinate to

applicable constitutional provisions.

The prohibition against offering false evidence only applies if the lawyer
knows th at the evidence is false. Al awyer’s rea sonable b elief that
evidence is false does not preclude its presentation to the trier of fa ct.
See, e.g., People v. Bolton (2008) 166 Cal.App.4th 343, [82 Cal .Rptr.3d
671]. A lawyer's k nowledge th at evidence is fals e, ho wever, can be
inferred from the circumstances. See Rule 1.0.1(f). Thus, although a
lawyer s hould resolve dou bts ab out the v eracity of testimony or other
evidence in fav or of the c lient, the lawyer cannotign ore an ob vious
falsehood.

Remedial Measures

(9]

Having offered ma terial evidence in the belief that it was true, a lawyer
may subsequently come to know that the evidence is false. Or, a lawyer
may be surprised when the lawyer’s client, or another witness called by
the lawyer, offers testimony the lawyer knows to b e false, either during
the lawyer’s direct examination or in response to cross-examination by
the op posing lawyer. In's uch situations orif the lawyer knows of the
falsity of testimony elicited from the client during a deposition, the lawyer
must take re asonable remedial meas ures. The la wyer’s pr oper
course is to remonstrate with the client confidentially, advise the client
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[10]

(1]

of th e c onsequences o f providing perju red testimony and ofth e
lawyer's d uty of candor to the tribun al, and seek the client’s
cooperation with respect to the withdrawal or correction of the false
statements or e vidence. If that fails , the lawyer m ust tak e fur ther
remedial measures, see Comment [10], and may be required to seek
permission to  withdraw u nder Rule 1.16(b), dependingonth e
materiality of the false evidence.

Reasonable remedial measures under paragraphs (a)(3) and (b) refer to
measures that a re available under these Rules and the State Bar Ac t,
and which a rea sonable la wyer would c onsider app ropriate u nder the
circumstances to comply with the lawyer’s duty of candor to the tribunal.
See e.g., Rules 1.2(d), 1.4,1.16 and 8.4; Business and Professions
Code s ections 6068 (d) an d 61 28. Remedial meas ures also in clude
explaining to th e client the lawyer’s ob ligations under this Rule and,
where applicable, the re asons for | awyer’s decision to s eek permission
from the tribunal to withdraw, and remonstrating further with the client to
take corrective a ction that would el iminate the ne ed for the la wyer to
withdraw. [f the client is an organization, the lawyer should also consider
the prov isions o fRul e 1.1 3. Re medial m easures don otin clude
disclosure of client confidential information, which the lawyer is required
to maintain inviolate under Rule 1.6 and Business and Professions Code
section 6068(e).

A lawyer’s duty to take reasonable remedial measures under paragraph
(a)(3) is limited to the pr oceeding in which the lawyer has offered the

evidence in question. A lawyer’s duty to take remedial measures under
paragraph (b ) d oes no t appl y to anoth er la wyer who i s reta ined to

represent a person in an investigation or proc eeding concerning that
person’s conduct in the prior proceeding.

Preserving Integrity of Adjudicative Process

70



[12] Lawyers have a special obligation to protect a tribunal against criminal or
fraudulent conduct that u ndermines the i ntegrity of the adjudicative
process, sucha s bribing, inti midating or  otherwise unla wfully
communicating with a witness, juror, ¢ ourt official or o ther participant in
the proceeding, unlawfully destroying or concealing documents or other
evidence relating to the proc eeding or failing to dis close information to
the tr ibunal when required by law to doso . See Rule 3.4. Thus,
paragraph (b) requires a lawyer to tak e reasonable remedial measures
whenever the lawyer knows that a pe rson, including the lawyer’s client,
intends to engage, is engaging or has engaged in criminal or fraudulent
conduct related to the proceeding.

Duration of Obligation

[13] Paragraph (c) establishes a practical time limit on the obligation to rectify
false evidence or false statements of law and fact. Either the conclusion
of the proceeding or of the representation provides a reasonably definite
point for the termination of the mandatory obligations under this Rule. A
proceeding has concluded within the me aning of this Ru le when a final
judgment in the proceeding has been affirmed on appeal or the time for
review has passed. There may be obligations that go beyond this Rule.
See, e.g., Rule 3.8.

Withdrawal

[14] A lawyer’'s compliance with the duty of candor imposed by this Rule does
not require that the lawyer withdraw from the representation of a client
whose interests will be or ha ve been adversely affected by the lawyer’s
taking rea sonable re medial meas ures. Th e lawyer may, ho wever, be
required by Rule 1.16(a) to seek permission of the tribunal to withdraw if
the la wyer's compliance w ith thi s Rule ’s du ty of ¢ andor res ults in a
deterioration of the lawyer-client relationship such that the lawyer can no
longer c ompetently an d di ligently representthe client,or where
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continued employment will result in a violation of these Rules. Also see
Rule 1.16(b) for the circumstances in which a lawyer will be permitted to
seek a tribunal’s permission to withdraw. This Rule does not modify the
lawyer’s obligations under Rule 1.6 and Business and Professions Code
section 6068(e) or th e California Rul es of Cou rt with res pect to any
request to withdraw that is premised on a client’s misconduct.
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Rule 3.3: Candor Toward the Tribunal

STATE VARIATIONS

(The following is an excerpt from Regulation of Lawyers: Statutes and Standards (2010 Ed.)

by Steven Gillers, Roy D. Simon and Andrew M. Perlman.)

California: Rule 5-200 provides as follows:

In presenting a matter to a tribunal, a member:

(A) Shall employ, for the purpose of
maintaining the causes confided to the me mber
such means only as are consistent with truth;

(B) Shall not seek to mislead the judge,
judicial officer, or jury by an artifice or false
statement of fact or law;

(C) Shall notintentio  nally misquote to a
tribunal the language ofaboo k, statute, or
decision;

(D) Shall not, knowing its invalidit v, cite as
authority a decision th at has been overruled or a
statute that has been repealed or declared
unconstitutional; and

(E) Shall n ot assert p ersonal kno wledge of
the facts at issue, except whent estifying as a
witness.

In addition , California Business & Professions Cod e
§6068(d) provides that it is the duty of an attorney to emplo y
“those means only as are consistent with truth, and never to
seek to mislead the judge or any judi cial officer by an artifice
or false stat ement of fa ct or law.” And §6128(a) makes an
attorney guilty of a misdemeanor if the attorney engages in
“any deceit or collu sion, orcon sentstoa nydeceit or
collusion, with intent to deceive the court or any party.”

District of Columbia: Rule 3.3(a)(1) provides that a
lawyer shall not knowin gly make a false statem ent of factor
law to a tr ibunal or failto correctafa Ise statement of
material fact or law pre viously mad e to the tribunal by the
lawyer, “unless correction would require disclosure o f
information that is prohibited by Rule 1.6.” Rule 3.3(a)(2) is
nearly identical to ABA Model Rule 1.2(d). D.C.’s equivalent
to ABA Mod el Rule 3.3(a)(2) applies to undisclosed, directly
adverse legal authority in the co ntrolling jur isdiction not
disclosed by opposing counsel and known to be “dispositive
of a question at issue.”

D.C. Rule 3.3(a)(4) provides that a lawyer  shall not
knowingly offer evidence that the la wyer knows to be false,
“except as provided in paragraph (b).” D.C. Rule 3.3(b)

Copyright © 2010, Stephen Gillers, Roy D. Simon, Andrew M. Perlman. All rights reserved. Reprinted with permission.
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adopts the so-called “narrative method” for presenting false
testimony by providing as follows:

When the withess whointen dstog ive
evidence that the lawyer knows to be false is the
lawyer’s client and is the accused in a criminal
case, the lawyer sha |l first make a good-faith
effort to dissuade the client fro m presenting the
false evidence; if the lawyer is unable to d issuade
the client, the lawyer shall se ek leave of the
tribunal to withdraw. | f the lawyer is unable to
dissuade t he client orto withdraw without
seriously harming the client, the lawyer ma y put
the client on the stand to testif y in a narrative
fashion, bu t the lawyer shalln ot examine the
client in such manner as to elicit testimony which
the lawyer knows to b e false, and shall not argue
the probative value o f the client ’s testimon y in
closing argument.

Rule 3.3(c) provides simply: “The duties stated in paragraph
(a) continue to the conclusion of the proceeding.” D.C. o mits
both the second sentence of ABA Model Rule 3. 3(a)(3) (“If a
lawyer . .. has offered material evidence and the lawyer
comes to know of its falsity . . . ), and all of ABA Model Rule
3.3(b) (“A lawyer . who knows thata person...ha s
engaged in criminal or fraudulent  conduct relating to the
proceeding . ..”) but covers both situation s by adding Rule
3.3(d), which provides as follows: “(d) A lawyer who receives
information clearly establishingt  hat a fraud has been
perpetrated upon the tribunal shall promptly take reasonable
remedial measures, including disclosure to the tribunal to the
extent disclosure is per mitted by Rule 1.6(d).” (The relevant

part of D.C. Rule 1.6(d)(2) provides that when a client has
used oris using a lawyer’s services to furthe racrimeo r
fraud, the lawyer ma y reveal client confidence s and secrets
to the extent reasonably necessary to “prevent, mitigate or
rectify substantial injury to the financial interest s or property
of another that is reasonably certain to result or has resulted
from the client’'s commission of the crime or fra ud.”) Finally,
D.C. omits ABA Model Rule 3.3(d) (regarding ex parte
proceedings).

Florida: Rule 3.3 provides that a lawyer shall not

(a)(4) Permit any witness, in  cluding a criminal
defendant, to offer testimony or oth er evidence that
the lawyer knows to be f alse. A lawyer may not offer
testimony that the law yer knows to be false in the
form of a narrative unless so ordered by the tribunal.
If a lawyer has offer ed material evidence and
thereafter comes to kn ow of its fa Isity, the lawyer
shall take reasonable remedial measures.

Florida Rule 3.3(b) provides that “the duties st ated in Rule
3.3(a) continue beyond the conclu sion of the proceeding.”
Florida has not adopted any equival ent to ABA Model Rule
3.3(b). Florida Rule 3.3 (c) provides only that a lawyer “may
refuse to off er evidence that the la wyer reasonably believes
is false.”

Maryland adds the following Rule 3.3(e): “[A] lawyer for
an accused in a crimin al case need not disclo se that the
accused intends to testify falsely or has testified falsely if the
lawyer rea sonably believes that the disclosure would
jeopardize any constitutional right of the accused.”
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Massachusetts: Rule 3.3(b) states that the conclusion
of the proceedings in  cludes “a Il appeals.” Rule 3.3(e)
permits a la wyer representing a criminal defendant to elicit
false testim ony in narrative fashion if withdrawal is not
otherwise possible without prejudicing the defendant .
However, “the lawyer shall not argue the prob ative value of
the false te stimony in closing arg ument or in any other
proceedings, including a ppeals.” A lawyer who is unable to
withdraw when he or s he knows that a crimin al defendant
will testify falsely “may not prevent the client fro m testifying”
but must not “examine the client in such a manner as to elicit
any testimony from the client the lawyer knows to be false.”

New Jersey adheres closely to the pre-2002 version of
ABA Model Rule 3.3 but adds, ina new Rule 3. 3(a)(5), that a
lawyer shall not fail to  disclose to the tribunal a material f  act
“knowing that the omissio n is reasona bly certain to mislead the
tribunal.” Also, New Jersey Rule 1.6(b)(2) requires a lawyert o
reveal confidencesto  prevent a client from committing “a
criminal, ille gal or fraudulent act that the lawyer reasonabl y
believes is likely to perpetrate a fraud upon a tribunal.”

New Mexico specifies in Rule 16-303(E) that a lawyer
must disclose to a tribunal whether the lawyer is
representing the client in a “limited manner.”

New York: In the ru les effective April 1, 2009, Rule
3.3(c) omits the phrase “continue to the con clusion of t he
proceeding” (and thus has no express time limit). New York
also adds Rule 3.3(e), which is  substantially similarto 7 -
106(B)(2) of the old Model Code. Rule 3.3(f), w hich also has
no Model Rule equivalent, is substantially similart o 7-
106(C)(5)-(7) of the old Model Co de, but it also prohibit s

“conduct intended to disrupt the tribunal.” New York add s
Comment 6 A, which a ddresses th e rule’s application to
prosecutors, and omits Comment 13 concerning the duration
of the Rule 3.3 obligation.

North Dakota: Rule 3.3(a)(3) provid es that if a lawyer,
the lawyer’s client, or a witness called by the lawyer ha s
offered material evidence and the lawyer come s to know o f
its falsity, then:

the lawyer shall take reasona ble remedial
measures, including, if necessary, disclo sure to the
tribunal unless the e vidence was containe din
testimony of the lawyer’s client. If the evidence was
contained in testimony of the lawyer’s client, the
lawyer shall make reas onable efforts to convince the
client to consent to disclosure. If the client refuses to
consent to disclo sure, the lawye rshall see kto
withdraw from the repre sentation without disclo sure.
If withdrawal is not permitted, the lawyer ma y
continue th e represent ation and such continu ation
alone is not a violation of these rules. The lawyer
may not use or argue the client’s false testimony.

Ohio: Rule 3.3(c) provides that th e duties st ated in
Rules 3.3(a) and (b) continue “unt il the issue to which the
duty relates is determined by the highest tribu nal that may
consider th e issue, o r the time has expired for such
determination. . . .”

Oregon provides that t he duties in Rule 3.3(a) and (b)
are suspended if “compliance requires disclosure of
information otherwise protected by Rule 1.6.”
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Pennsylvania adds th atit applie sifa lawyer, the Professional Responsibility that provides: “A lawyer who

lawyer’s client, or a witn ess called by the lawyer has offered receives information clearly establishing that a person other
material evidence “be fore atribu nalorin  an ancillary than a clien t has perpetrated a fraud upon a tribunal shall
proceeding conducted pursuant to a tribunal’s adjudicat ive promptly reveal the fraud to the tribunal.”

authority, such as a deposition. . . .”
Texas: Rule 3.03(b) and (c) provides:

(b) If a lawyer has offered material evidence and
comes to know of its fa Isity, the lawyer shall make a
good faith e ffort to persuade the client to auth orize
the lawyer to correct or withdraw th e false evidence.
If such efforts are unsuccessful, the lawyer shall take
reasonable remedial measures, including disclosure
of the true facts.

(c) The duties stated in paragraphs (a) and (b)
continue until remedial legal measures are no longer
reasonably possible.

Virginia: Rule 3.3(a)(2) provides that a lawyer shall not
knowingly “failtod isclose afa ctto a tribunal when
disclosure is necessar yto a void assisting a criminal or
fraudulent a ct by the client, subje ctto Rule 1. 6.” Virginia
Rule 3.3(a)(3) requires disclo sure only of “controlling” lega |
authority and omits the word “directly” before “adverse.”
(The Comment explains that “directly” was deleted because
“the limiting effect of t hatterm co uld seriou sly dilute the
paragraph’s meaning.”) Virginia Rule 3.3(a)(4) and Rule
3.3(b) are identical tot he pre-2002 version of ABA Mode |
Rule 3.3(a)(4) and Rule 3.3(c). Virginia omits ABA Model
Rules 3.3(b) and (c) and adds a new paragraph taken
verbatim from DR 7-10 2(B)(2) of t he ABA Model Code of
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Proposed Rule 3.8 [RPC 5-110]

“Special Responsibilities of a Prosecutor”
(XDraft # 11, 7/25/10)

Summary: This amended rule state s the re sponsibilities of a pro secutor to assure that charges are
supported by pro bable cause and add resses when and how a prosecutor m ust respond to new
exculpatory i nformation, i ncluding evid ence d emonstrating the innocence of a defe ndant who has
been co nvicted, regardless of whether o r n ot the co nviction wa s o btained in th e prose cutor’'s

jurisdiction.
Comparison with ABA Counterpart
Rule Comment
M ABA Model Rule substantially adopted 1 ABA Model Rule substantially adopted
1 ABA Model Rule substantially rejected 1 ABA Model Rule substantially rejected
[J Some material additions to ABA Model Rule M Some material additions to ABA Model Rule
[0 Some material deletions from ABA Model Rule M Some material deletions from ABA Model Rule
0 No ABA Model Rule counterpart [ No ABA Model Rule counterpart

Primary Factors Considered

M Existing California Law

Rule RPC 5-110

Statute

Ca se law

M State Rule(s) Variations (In addition, see provided excerpt of selected state variations.)

New York

1 Other Primary Factor(s)
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Rule Revision Commission Action/Vote to Recommend Rule Adoption
(13 Members Total — votes recorded may be less than 13 due to member absences)

Approved on 10-day Ballot, Less than Six Members Opposing Adoption []
Vote (see tally below) M

Favor Rule as Recommended for Adoption 10
Opposed Rule as Recommended for Adoption 1
Abstain __ 0

Approved on Consent Calendar [

Approved by Consensus []

Commission Minority Position, Known Stakeholders and Level of Controversy

Minority Position Included on Model Rule Comparison Chart: M Yes [ No

(See the introduction and explanation of paragraph (g) in the Model Rule comparison chart.)

[0 No Known Stakeholders

M The Following Stakeholders Are Known:

Prosecutors have app eared at Commissio n meetingsto addresst he propo sed
requirements for responding to new exculpatory information.

M Very Controversial — Explanation:

See the Introdu ction and Explanation of Change s for Commi ssion min ority position s on
paragraph (c) (re seeking waive r of pretri al rig hts from u nrepresented a ccused) an d
paragraph (g) (re a prosecutor’s response to new exculpatory evidence). In addition, see the
public comm enter chart for obje ctions receiv ed fro m prosecutors and othe r comm enters
concerning these sam e para graphs and al so co ncerning paragra ph (b) (re rea sonable
efforts to assure that the accused has been advised of the right to counsel) and paragraph
(f) (re reasonable supervision of extra-judicial statements by persons under the supervision
or direction of a prosecutor).

1 Moderately Controversial — Explanation:

O Not Controversial — Explanation
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT

Proposed Rule 3.8" Special Responsibilities of a Prosecutor

July 2010
(Draft rule revised following July 22-24, 2010 Board of Governors Meeting.)

INTRODUCTION:

Proposed Rule 3.8 adopts in substance ABA Model Rule 3.8, as amended in February 2008, which imposes special obligations on
prosecutors in criminal cases.

However, Proposed Rule 3.8 clarifies and, in some instances, expands the scope of a prosecutor’s duties under the Model Rule to
provide greater certainty to prosecutors and greater procedural protection to the criminal defendant, specifically by (1) providing that
the prohibition on prosecution of a charge not supported by probable cause applies at all stages of prosecution; (2) clarifying the
prosecutor’s duties to disclose exculpatory information during a proceeding; (3) adding a new comment explaining the “reasonable
efforts” standard used in paragraph (b); and (4) adding a new comment clarifying that paragraph (c) does not prohibit prosecutors from
seeking from an unrepresented accused a reasonable waiver of time for initial appearance or preliminary hearing.

In addition, the Commission is recommending the adoption of provisions recently added by the ABA (paragraphs (g) and (h)) to
expand the scope of a prosecutor’s duty of prompt disclosure of evidence demonstrating the innocence of a defendant who has been
convicted, regardless of whether or not the conviction was obtain in the prosecutor’s jurisdiction. This Model Rule provision is under
consideration in a number of jurisdictions (e.g., Delaware and Michigan) but, to date, only Wisconsin has adopted it.

Solicitation of public comment on revised paragraph (d). In previous versions of the Rule circulated for public comment, paragraph
(d) generally followed the Model Rule but clarified that the requirement of a prosecutor’s timely disclosure to the defense is
circumscribed by the constitution, as defined and applied in relevant case law. However, in response to a letter to the Board of
Governors from the Los Angeles Public Defender, the Board has decided to solicit comment on whether California should adopt the

" Proposed Rule 3.8, XDraft 11 (7/25/10).
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broader scope of duty provided in Model Rule 3.8(d). See ABA Formal Ethics Op. 09-454, available at
http://www.abanet.org/cpr/pubs/ethicopinions.html

Minority. A minority of the Commission objects to the inclusion of Rule 3.8(c) which is based upon ABA Model Rule 3.8(c) because
it conflicts with California law. Although this portion of the Model Rule may be appropriate for other jurisdictions, it conflicts with
Penal Code section 860, as interpreted in In re Jones (1968) 265 Cal.App.2d 376, 381. The court in the Jones case held that an
accused can only waive a preliminary hearing if represented by counsel. Yet paragraph (c) allows a prosecutor to obtain a waiver of a
preliminary hearing if the accused has been permitted to appear in propria persona. Comment [2] correctly states "prosecutors should
not seek to obtain waivers of preliminary hearings...from unrepresented accused persons” since California law would not permit them
to do this, while the text of 3.8(c) would allow this if the court permits the defendant to appear in propria persona. A minority of the
Commission also objects to the inclusion of Model Rule 3.8(g)(1) on the ground that it is unclear how a prosecutor whose jurisdiction
did not obtain the conviction, would know if the information is "new, credible and material creating a reasonable likelihood...." See
Explanation of Changes for paragraph (g), below.
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ABA Model Rule
Rule 3.8 Special Responsibilities of a Prosecutor

Commission’s Proposed Rule’

Rule 3.8 Special Responsibilities of a
Prosecutor

Explanation of Changes to the ABA Model Rule

The prosecutor in a criminal case shall:

(a) refrain fro m prosecuting acha rgeth atth e
prosecutor knows is not supported by probable
cause;

FheA prosecutor in a criminal case shall:

(a) refrain from commencing o r prosecuting a
charge that the pr  osecutor k nows is not
supported by probable cause;

The proposed language of paragraph (a) adopts the language of
the ABA Mode IR ule and add slang uage to increase client
protection. The ad ditional language clarifies that the s cope o f
prohibited ¢ onduct includes both pros ecutingan dthe ac to f
commencing a pros ecution th at a pros ecutor k nows is not
supported by probable cause.

(b) make reas onable efforts to ass ure th at the
accused has been advised of the right to, and
the pr ocedure for obtaining, c ounsel and h as
been gi ven reasonable opp ortunity to o btain
counsel;

(b) make reasonable ef forts to as sure that the
accused has been advised of the ri ght to, and
the proc edure for obtaining, counsel and has
been gi ven rea sonable op portunity to o btain
counsel;

The proposed language of paragraph (b) is identical to that of the
ABA Model Rule.

(c) nots eek too btain froma nunre presented
accused a waiver of imp ortant pretria | ri ghts,
such as the right to a preliminary hearing;

(c) not seektoo btainfrom an unrepresented
accused a w aiver of imp ortant pretri al rig hts,
such as therighttoa preliminary hearing,
unlessth e tribunalha sa pproved the
appearance of the accused in propria persona;

The prop osed language of pa ragraph (c) adopts the language of
the ABA Model Rule but carves out an exception to the rule where
the accused is not represented by counsel but where the accused
is proceeding in propria persona with leave of the tribunal.

Minority. A minority of the Commission objects to the incl usion of
Rule 3.8(c )du eto concerns abouta c¢ onflict with existing
California law. (See Introduction.)

" Proposed Rule 3.8, XDraft 11 (7/25/10). Redline/strikeout showing changes to the ABA Model Rule.
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ABA Model Rule

Rule 3.8 Special Responsibilities of a Prosecutor

Commission’s Proposed Rule’

Rule 3.8 Special Responsibilities of a
Prosecutor

Explanation of Changes to the ABA Model Rule

(d)

make timely d isclosure to the defens e of all
evidence or information kn own to the
prosecutor that tend s to negate the guilt of the
accused or mitigate s the offens e, and, in
connection with s entencing, disc losetoth e
defense and to the tr ibunal all unprivileged
mitigating information known to the prosecutor,
except when the prosecutor is relieved of this
responsibility b y a protec tive orde r of the
tribunal;

(d)

make time ly dis closure to the defense of all
evidence or in formationk nownto th e
prosecutor that tends to negate the guilt of the
accused o r miti gates th e offen se, an d, in
connection with s entencing, d isclose to the
defense a nd to the tribunal all unpri vileged
mitigating information known to the prosecutor,
except when the p rosecutor is relieved of this
responsibility b y a protective orde r ofth e
tribunal;

Paragraph (d) is identical to Model Rule 3.8(d).

In pre vious v ersions of the R ule circulated for p ublic comment,
paragraph (d) generally followed the Model Rule but clarified that
the requirement of a prosecutor’s timely disclosure to the defense
is circumscribed by the c onstitution, as defined and a pplied in
relevant case law. However, in response to a le tter to the Board
of Gov ernors from the L os A ngeles P ublic Defend er, the B oard
has decided to solicit comment on whether California should adopt
the broader scope of duty provided in Model Rule 3.8(d). See ABA
Formal Ethics Op. 09-454, available at
http://www.abanet.org/cpr/pubs/ethicopinions.html

not subpoena a lawyer in a grand jury or other
criminal proceeding to present evidence about
a past or pres ent client unless th e pros ecutor
reasonably believes:

not subpoenaa la wyer ina grandjury er
otherproceeding, criminal p roceeding, or _civil
proceedingr elatedtoac  riminal ma tterto
present evidence about a pa st or present client
unless the prosecutor reasonably believes:

Paragraph ( e) largely rec ommends the Model Rule la nguage.
Based o n pu blic comments received, the Comm ission a Iso
recommends the addi tion o fa refer ence to ¢ ivil p roceedings
related to a ¢ riminal matter. Explanations for an y v ariations are
provided next to the subparagraphs.

(1) the i nformation s oughti s not protected
from disclosureby a nya pplicable

privilege;

(1) theinformation s ought is not pr otected
from dis closure byan y applicable

privilege_or the work product doctrine;

The proposed language of paragraph (e)(1) is taken from the ABA
Model Ru le, b utthe Co mmission has inc luded an addi tional
reference to the work product doctrine because, under California
law, work product protection does not constitute a privilege.

the ev idence soughtis essentialto the
successful completiono fa n ongoing
investigation or prosecution; and

the evidence sought is essentialreasonably
necessary to the successful completion of
an ongo ing inv estigation or pros ecution;
and

The proposed language of paragraph (e)(2) is taken from the ABA
Model Rule, except that the standard for evidence to be disclosed
has b een changed from “essential to the s uccessful completion
etc.” to “reasonably necessary to the successful completion etc.”
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ABA Model Rule

Rule 3.8 Special Responsibilities of a Prosecutor

Commission’s Proposed Rule’

Rule 3.8 Special Responsibilities of a
Prosecutor

Explanation of Changes to the ABA Model Rule

inorderto provide greater g uidance to th e prosecutor. It is a
difficult, if not impossible, task to decide ex ante what evidence will
be “essential” toas wuccessful pro secutionand therefo re a
permissible subject of a subpoena addressed to a lawyer. The
standard o f “evidence reas onably n ecessary to th e s uccessful
prosecution” is more readily applicable and creates less risk for a
prosecutor attempting to ev aluate evidence at the s tart, orin the
midst, of an investigation or prosecution.

(3) thereisnooth er feasible al ternative to
obtain the information;

(3) therei s noo ther feasiblereasonable
alternative to obtain the information;

The proposed language of paragraph (e)(3) is taken from the ABA
Model Rule, except that the a vailability of an alternative that will
preclude subpoena to a | awyer had b een changed from “feasible”
to “reasonable” in order to invoke a frequently used standard that
will prov ide cl earer guidance for the prosecutor. If “feas ible”
means only that the alternative is theoretically possible even if not
reasonable, the standard is too low. If “feasible” means thatth e
alternative i s reas onable, the more familiar ter m “reas onable”
should be used.

except for s tatements th at a re ne cessary to
inform the public of the nature and extent of the
prosecutor's action and that serve a | egitimate
law enfo rcement purpose, refrain from making
extrajudicial comments that have a s ubstantial
likelihood of heig htening public condemnation
of the accused and exercise reasonable care to

condemnation-of th—e-ac-cused-a-nd—exercise

The proposed language of paragraph (f) is taken from the ABA
Model Rule, except that the reference to the prosecutor’s ability to
make statements that serve a legitimate law enforcement purpose,
etc. subjecttothe dutyto refrain fro m making extraju dicial
comments w itha substantial likelihood of hei ghtening pub lic
condemnation oftheac cused hasbeen deletedas an

unnecessary and imp recise r e-formulation of the more detailed

preventi nvestigators,| aw  enforcement reasonable care to prevent persons under the | Model Rule paragraphs 3.6(a) and (b).
personnel, emp loyees or o therp ersons supervision or di _rection o fthe prosecutor,
assisting or associated with the prosecutor in a including _investigators,| aw enforcement
criminal case from making an extrajudicial personnel, empl oyees or other persons
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ABA Model Rule

Rule 3.8 Special Responsibilities of a Prosecutor

Commission’s Proposed Rule’

Rule 3.8 Special Responsibilities of a
Prosecutor

Explanation of Changes to the ABA Model Rule

statementth atth e prosecutor would be
prohibited from making under Rule 3.6 or this
Rule.

assisting or associated with the prosecutor in a
criminal case fro m making an extra judicial
statement th atthe pros ecutor wouldb e
prohibited from mak ing under Rule 3.6-erthis
Fule,

)

When a prosecutor knows of new, credible and
material ev idence ¢ reatingareas onable
likelihood thata convicted defendan t did not
commit an offense of which the defendant was
convicted, the prosecutor shall:

(1) promptly d isclose thate vidence to an
appropriate court or authority, and

(2) if the c onviction was ob tainedi n the
prosecutor’s jurisdiction,

(i) promptly d isclose th at ev idence to
the defendantunl essa court
authorizes delay, and

(i) undertake furtherinv estigation, or
make reasonable efforts to cause an
investigation, to d etermine whether
the defendant w as c onvicted of an
offense that the d efendant d id n ot
commit.

(9)

When a prosecutor k nows of new, c redible
and material evidence creating a reasonable
likelihood that a ¢ onvicted de fendant did n ot
commit a n offen se of which the d efendant
was convicted, the prosecutor shall:

(1) promptly d isclose tha t ev idencetoa n
appropriate court or authority, and

if the ¢ onviction w as obtaine d in the
prosecutor’s jurisdiction,

)

(i) promptly disclose that evide nce to
the defendant unless a c ourt authorizes
delay, and

(i) undertake fu rther inv estigation, or
make reasonable effortsto c ause an
investigation, to de termine whether the
defendant was convicted of an offe nse
that the defendant did not commit.

Paragraph (g )and all of its s ubparagraphs are tak en verbatim
from the Model Rule. The ABA amen ded Mo del Rule 3.8 in
February 2008 by adding paragraphs (g) and (h) to i mpose on
prosecutors a duty to take certain steps when they know of “new,
credible and mate rial evidence” tha tin dicatesac onvicted
defendant was innocent of the crime for which the defendant was
convicted. The Comm ission agree s with the policies underlying
these pa ragraphs and rec ommend thei r ado ption. See also
Explanation of Changes for Comments [6A] through [9].

Minority. A minority of the Commission objects to the incl usion of
Model Ru le 3.8(g )(1) onthe gro und thati tis unclearh ow a
prosecutor whose jurisdiction did not obtain the c onviction, would
know if the information is "new, credible and material creating a
reasonable likelihood...." T he minority argues that the way the
rule is drafted suggests that if a prosecutor knows of i nformation
and it turns out later on tha t the in formation was "new, credible
and mater ial information creating areas onable doubt," the
prosecutor may be subject to discipline u nless the p rosecutor
always disclosesto a courtor ap propriate auth ority any
information he or she receives.

The majority, however, takes the position that rather than create a
trap for unwary prosecutors, the “ new, c redible and mate rial”
modifier was specifically added to the proposed New York rule on
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ABA Model Rule Commission’s Proposed Rule" Explanation of Changes to the ABA Model Rule
Rule 3.8 Special Responsibilities of a
Prosecutor

Rule 3.8 Special Responsibilities of a Prosecutor

which paragraph ( g)is based to create a high ers tandard for
triggering the prosecutor’s duty of dis closure. The language used
encourages pros ecutors to err o n the s ide of disc losure in close
cases, butdo es no tr equire the dis closure of al | exc ulpatory
information of which the prosecutor might become aware.

(h) When apros ecutor knowsofc lear and|(h) Whena prosecutor knows ofc leara nd See Explanation of Changes for paragraph (g).

convincing evidence es tablishingtha t a convincing ev idence es tablishing that a
defendant in the p rosecutor’s ju risdiction w as defendant in the prosecutor's jurisdiction was
convicted of an offe nse that the defend ant did convicted of an offens e that th e d efendant
not c ommit, the pros ecutors hall seekto did not commit, the prosecutor shall seek to
remedy the conviction. remedy the conviction.
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ABA Model Rule

Rule 3.8 Special Responsibilities of a Prosecutor
Comment

Commission’s Proposed Rule

Rule 3.8 Special Responsibilities of a Prosecutor
Comments

Explanation of Changes to the ABA Model Rule

[11 A prosecutor has the responsibility of a minister of
justice an d nots implythatofa nadv ocate. Th is
responsibility carries with it s pecific ob ligations to se e
that the defen dantis accorded procedural jus tice and
that guil tis de cided up onthe basis ofs ufficient
evidence, and thats pecial prec autions a re taken to
prevent and to rectify the conviction of innocent persons.
The extent of m andated remedial action is a matter of
debate an d variesin differentj urisdictions. Ma ny
jurisdictions hav e adopte dth e ABA Standards of

Criminal Justice Relating to th e P rosecution Function,
which are the prod uctof prolon ged and careful
deliberation by la wyers experienced in both ¢ riminal
prosecution and de fense. Competent representation of
the s overeignty may require a prosecutor to und ertake
some procedural and remedial measures as a matter of
obligation. App licable law may require other measures
by the prosecutor and k nowing dis regard of th ose
obligations o r as ystematic abus e of prosecutorial
discretion could constitute a violation of Rule 8.4.

[11 A prosecutor has the responsibility of a minister of
justice and no t simply thato fa nadv ocate. This

responsibility c arries w ith it s pecific obligations to s ee
that the de fendant is accorded procedural j ustice, that
guiltis deci ded upo n the basis of s ufficient e vidence,
and that special precautions are taken to prevent and to
rectify the conviction of innocent persons. The-extent-of

. ! L >

varies in-a ifieront jurisdictions I".a SN |sd.ete Shave
adoptea- e”B,.( Sta da'.ds ’G ;.' atJustice Relating
to ul e Pros ecutionFu GFEGI o ela_etne pro-duct o

experienced-in-bo-th-criminal-prosecution—and-defense-
Competent rep resentation of the severeigntysovereign
may require a pros ecutor to undertake some procedural

and remedial measuresas ama ttero fob ligation.
Applicable law ma y requ ire o ther measures byt he
prosecutor-and-k-rowing. Knowing dis regard of tho se
obligations, oras ystematica buse of pros ecutorial
discretion, could constitute a violation of Rule 8.4.

The d eleted la nguage is unne cessary. The final two
sentences of proposed Comment [1] to the AB A Model
Rule are a sufficient caution th at there may be la w or
standards governing th ese o bligations or  imposing
additional obligations upon a pros ecutor, violation of
which could also constitute a violation of Rule 8.4.

[1A] The term “pr osecutor” in thi s Ru le in cludes the
office of the prosecutor and all lawyers affiliated with the
prosecutor's offic ewh oa re responsible fort he
prosecution function.

This defi nition is i ntended to clarify, but no t to expand,
the scope of persons covered by the Rule.
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ABA Model Rule

Rule 3.8 Special Responsibilities of a Prosecutor
Comment

Commission’s Proposed Rule

Rule 3.8 Special Responsibilities of a Prosecutor
Comments

Explanation of Changes to the ABA Model Rule

[1B] Paragraph (b) do es no t change th e obl igations
imposed on prosecutors by a pplicable law. P aragraph
(b) does not apply where there is no right to ¢ _ounsel.
"Reasonable effo rts" inc _lude d etermining, w __here
appropriate, whether an a ccused has b een advised of
the right to , and the proc edure for obtai_ning, counsel
and taking appr opriate_measures if th is has not been
done.

Proposed Comment [1B] is intended to clarify paragraph
3.8(b), which is adopted from the ABA Model Rule. In
response to ¢ oncerns raised by public commenters, a
new second s entence was added to make clear that if
there isn o applicable| egal r ightto c ounsel, then
paragraph (b) imposes no duty on prosecutors.

[2] Ins ome jurisdictions, a defen dant m ay waive a
preliminary he aringa ndthe rebyl oseav aluable
opportunity to challenge p robable c ause. Accordingly,
prosecutors should not seekto obtain waivers of
preliminary hea rings or othe rim portant p retrial ri ghts
from un represented accused pe rsons. Paragraph (c)
does not apply, however, to an ac cused ap pearing pro
se with the approval of the tribunal. Nor does it forbid the
lawful questioning of a an uncharged suspect who has
knowingly waived the rights to counsel and silence.

[2] Inr-seme-jurisdictions;a-A defe ndant may waive a

preliminary hearin gandthe reby lose av aluable
opportunity to ¢ hallenge p robable c ause. Acc ordingly,
prosecutors s hould not seekto obtain waivers of

preliminary hearings or other i mportant pretria I rights

from u nrepresented a ccused pe rsons. Parag raph (c)
does-notapp-ly, however, to-an-accused-appearing—pro
se-with-the-approval-of the-tribunal-Ner-does itnot forbid

the lawful questioning of an uncharged suspect who has
knowingly w aived the rightsright toc ounsel and
sileneethe right to remain silent. Paragraph (c) also does
not forbid p rosecutors from seeking fr om an
unrepresented accused a reasonable waiver of ti me for
initial appearance or preliminary hearing as a m eans of
facilitating the acc used's v oluntary cooperation in an
ongoing law enforcement investigation.

Proposed Comment [2] is adopted from Comm ent [2] to
the ABA Model Rule, except that the exception governing
an ac cused who i s appearing in propria persona with
approval of the tribunal has been moved into the black
letter rule and therefore removed from the comment. See

paragraph (c).

[2A] The obli gations in pa ragraph (d) apply only with
respect to c ontrolling | aw_existing a t the tim e of the
obligation and not with respect to subsequent law that is
determined to  apply retroac tively. The disclosure

The first sentence of pro posed Com ment [3] has been
added to clarify that paragraph (d) is intended to apply in
the disciplinary contextto pr eventdis cipline be ing
imposed in the situation in which a pro secutor foll owed
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obligations in paragraph (d) apply even if the defendant
is ac quitted oris able to av_oid prej udice o n grou nds
unrelated to the prosecutor's fail ure to d isclose the

evidence or information to the defense.

the law at the time the case was pending, but the | aw
was s ubsequently c hanged an d applied r etroactively.
Although the new law and court decision will apply to the
defendant’s ¢ ase, the prosecutor should not be
disciplined because he or she could not have known that
the law would change and be applied retroactively.

The second s entence i n prop osed Comm ent [3 ] was
added at the request of OCTC to clarify that a prosecutor
is subject to discipline for failure to fulfill paragraph (d)'s
disclosure obligations even if the non-disclosure does not
result in actual prejudice to the defendant.

[3] The exception in paragraph (d) recognizes that a
prosecutor ma y s eek a n app ropriate pro tective o rder
from the tribunali f disclosure o finformatio ntoth e
defense could result in substantial harm to an individual
or to the public interest.

[3] The exception in paragraph (d) re cognizes that a
prosecutor may s eek an a ppropriate pro tective order
from the tri bunal if dis closure of i nformationto th e
defense could result in substantial harm to an individual
or to the public interest.

Proposed Comment [3]is ad opted v erbatim from
Comment [3] of the ABA Model Rule.

[4] Paragraph (e)is intended to limit the is suance of
lawyer subpoenas in grand jury and other c riminal
proceedings to thos e si tuations in which therei s a
genuine needto i ntrudeinto th e client-lawyer
relationship.

[4] Paragraph (e) is inte nded to li mit the issuance of
lawyer subpoenasi ng randjur ya nd other c riminal
proceedings to tho se s ituationsi nw hich th ereis a
genuine need to i ntrude into the elient-lawyer-client or

other privileged relationship.

Proposed Comment [4] is adopted from Comm ent [4] of
the ABA Model Rule, but the requirement of “genuine
need” has been expanded to include situations in which
there would be an intrusion into privileged relati onships
other than the lawyer-client relationship.

[5] Paragraph ( f)su pplements R ule 3.6 , which
prohibits extrajudicial statements that have a substantial
likelihood of prej udicing an ad judicatory proceeding. In
the c ontext of a criminal pros ecution, a pros ecutor’s

[5] Paragraph ( f) supplements Rule 3.6, which
prohibits extrajudicial statements that have a substantial
likelihood of prejud icing a n adj udicatory proceeding. in

'
[

Proposed Comment [5] is adopted from Comm ent [5] of
the ABA Model Rule, but om its the v ague standard that
(1) would protect a prosecutor’'s extrajudicial state ments
made for a “legitimate law enforcement purpose;” and (2)
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extrajudicial statement can create the additional problem
of i ncreasing public c ondemnation of the ac cused.
Although the a nnouncement of a nin dictment, for
example, will necessarily have severe consequences for
the ac cused, ap rosecutorc an, ands hould, av oid
comments w hich hav e no legitimate law enforcement
purpose and have a substantial likelihood of increasing
public o pprobrium of th e ac cused. Noth inginth is
Comment is intended to restrict the statements which a
prosecutor may make which comply with Rule 3.6(b) or
3.6(c).

Comment This comment is not intended to restrict the
statements which a pro secutor may ma ke whichthat
comply with Rule 3.6(b) or 3.6(c).

does not provide adequate guidance to a prosecutor who

couldbed isciplined wunderpa ragraph3 .8[f]fo r
extrajudicial statementsthat“h  ave as ubstantial
likelihood o f increasing publ ic opprobrium of the

accused.” Ins tead, the Proposed Comme nt, lik e the
Model Rule, ¢ onfirms that paragraph 3 .8[flis not
intended to prohi bits tatements by a pro secutorin

compliance with paragraphs (b) or (c) of Rule 3.6, the
rule governing trial publicity.

[6] Like o ther| awyers, prosecutors are subject to
Rules 5.1 and 5.3, which relate to re sponsibilities
regarding lawyers and nonlawyers who work for or are
associated with the | awyer’s offic e. Paragraph (f)
reminds the p rosecutor o f the importance of the se
obligations in ¢ onnection with the u nique dang ers of
improper e xtrajudicial s tatements in a c riminal case. In
addition, paragraph (f) re quires a pros ecutor to exercise
reasonable care toprev entpers onsas sistingor
associated w ith the pros ecutor from ma king improper
extrajudicial s tatements, e ven when s uch persons are
not u nder the di rects upervision of the prosecutor.
Ordinarily, the reasonable care standard will be satisfied
if the prosecutor issues the appropriate cautions to law-
enforcement personnel and other relevant individuals.

[6] Like—othertlawyersprosecutorsProsecutors ar e
subject to Rules 5.1 and 5.3. Ordinarily, which-relate-to
potsepoibiliioo oo sdine o nne cpcln cnlovins e e
workfo-ro-r—are—associated-w-th—the lawyers-office:
. 4
Paragrapt “. e |els.tl &P GSEGH.EQI © .t € HARP- t.a ce
ofth-ese e_b gations & e_r—:t_e with-t S uhque
da_ g_essll p-——Fope e;;t ajud—icia sltateF| eits Aa
preseeuier—teﬁexerc—is%reasonablec are to-prev—ent
persens-ass-isting-or—as-sociated—withstandard w ill_be
satisfied if the p rosecutor from-m—aking—mproper
Codmodiosl o lomnanie s on dnon o el Sonieons oo
notu—nderissues the direct—supervision-of-the——

prosecutorappropriate ¢ _autions to | aw-enforcement
personnel and other relevant individuals. Ordinarily,
the reas onable c are s tandard w ill be s atisfied if the
prosecutor issues the app ropriate ¢ autionsto law-
enforcement personnel and other relevant individuals.

The pu blic commentv ersion of Com ment [6] was
adopted verbatim from Comment [6] of the ABA Model
Rule. A public commenter, however, correctly noted that
the ABA | anguage of Comment [6] stated that the duty
applies “ev en when s uch pe rsons are not un der the
direct supervision of the prosecutor.” This is inconsistent
with the la nguage used in paragraph (f) of the rule and,
for that reason, the Commission has now deleted much
of the ABA language in Comment [6]. The comment now
states: “Pr osecutors are subjectto Rules 5.1 and 5.3.
Ordinarily, the reas onable care standard will be satisfied
if the prosecutor issues the appropriate cautions to law-
enforcement personnel and other relevant individuals.”
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6A] Like other lawyers, prosecutors are also subject to

ule 3.3, which requ ires a la wyer to take reas onable
remedial measures to correct material evidence that the
awyer has offered when that lawyer comes to_know of
ts falsity. See Rule 3.3, Comment [12].

Proposed Comment [6A] has been added to clarify that
prosecutors are also subject to Rule 3.3, which imposes
an ob ligation up on al awyer who ha s o ffered material
evidence that the lawyer later comes to know is false.

[71 When a p rosecutor k nows of new, c redible and
material evidence creating a reasonable likelihood that a
person o utside the prosecutor’s j urisdiction w as
convicted ofa crime that th e pers on did not c ommit,
paragraph (g) requires prompt disclosure to the court or
other appropriate authority, such as the chief prosecutor
of the jurisdiction where the conviction occurred. If the
conviction was obtained in the pro secutor’s jurisdiction,
paragraph (g) requires the pro secutor to examin e the
evidence a ndu ndertake furth erin vestigation to
determine whether the defendantis in fact innocent or
make r easonable efforts to ¢ ause anoth er a ppropriate
authority to und ertake the ne cessary investigation, and
to prom ptly di sclose th e ev idence to the c ourt and,
absent ¢ ourt-authorized de lay,toth e de fendant.
Consistent with the ob jectives of Rule s 4.2 and 4.3,
disclosure to a re presented defe ndant m ust be m ade
through the defendant’s counsel, and, in the case of an
unrepresented defendant, wouldo rdinarilyb e
accompanied by a request to a court for the appointment
of counsel to assist the defendantin taking such legal
measures as may be appropriate.

[71 When a p rosecutor k nows of new, c redible and

material evidence creating a reasonable likelihood that a
person : Loedl was
convicted of a crime that the person did not commit, and
the conviction w as obtai ned outs ide the prosecutor’s
jurisdiction, paragraph (g)(1) requires prompt disclosure
to the court or o ther appropriate authority, such as the
chief prosecutor of the j urisdiction where the conviction
occurred. If the ¢ onviction was o btainedin th e
prosecutor’s j urisdiction, paragraph (g)(2) requires the
prosecutor to examin e the ev idence an d unde rtake
further investigation to determine whether the defendant
isinfact innocent. The s cope of the inquiry u nder
paragraph (g) (2) will depend on the circumstances. In
some cases, the p rosecutor may recognize the need to
reinvestigate the underlying case; in others, it may be
appropriate to a _wait dev_elopment of therec _ordi n
collateral proceedings i nitiated by the defe ndant. The

nature of a paragraph (g)(2) inquiry or investigation must
be such as to provide a “re asonable belief,” as defined
in Rule 1.0.1(i), that the conviction should or should not
be s et aside. A lternatively, the prosecutoris required
under pa ragraph (g )(2) to _make reas onable efforts to
cause an other a ppropriate au thority to un dertake the
necessary investigation, an dto promptly d isclose the
evidence to the c ourta nd, a bsent court-authorized
delay, to the defend ant. Consistent with the objectives

Proposed Comment [7]is adopted from Comm ent [7] of
the AB A Model Rule, e xcept for three a mendments or
additions.

First, the first sentence has been revised to clarify that a
prosecutor has duties even when the wrongly-convicted
person wasc onvictedo utsed the prosecutor's
jurisdiction.

Second, a third sentence has been added and the fourth
sentence of the Model Rule comment has been revised
to provide guidance to pros ecutors ab out the scope of
the inquiry they are required to make.

Third, the last sentence of the Comment has been added
to clarify that the duties imposed on the prosecutor are
not dependent upon whether the lawyer of the wrongly-
convictedd efendant could hav edis covered the
evidence.
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of Rules4 .2an d4 .3, disc losure toa represented
defendant mustbe ma deth roughthe d efendant's
counsel, and, in the ¢ ase of an u nrepresented
defendant, would o rdinarily b e accompanied by a
requestto a courtfor the appointment o f counsel to
assist the defendant in tak ing such le gal meas ures as
may be appropriate._The post-conviction disclosure duty
applies to ne w, c redible and materi al ev_idence of
innocence req ardless of _whether it _could prev_iously
have been discovered by the defense.

[8] Under paragraph (h), once the pro secutor knows
of clear and convincing evidence that the defendant was
convicted ofan  offense tha t the defen dant di d not

commit, th e p rosecutor musts eek torem edy the
conviction. Necessary steps may include disclosure of
the evidence to the defen dant, requesting that the court
appoint counsel for an unrepresented indigent defendant
and, where appropriate, n otifying th e c ourt tha tth e
prosecutor h as knowledge tha t the defendant did n ot
commit the o ffense of whichthe d efendant was
convicted.

[8] Under paragraph (h), once the prosecutor knows
of clear and convincing evidence that the defendant was
convicted of an offens et hat the de fendantdid not
commit, the prosecutor mu st seekto remedy the
conviction. Necessary steps may include disclosure of
the evidence to the defendant, requesting that the court
appoint counsel for an unrepresented indigent defendant
and, where appropriate, noti fying the ¢ ourt thatth e
prosecutor has k nowledge that th e de fendant did n ot
commit the offen se of whichthe defendant was
convicted.

Proposed Comme nt[8 ] is adopted v erbatim from
Comment [8] to ABA Model Rule.

[91 A pros ecutor’s ind ependent j udgment, ma de in
good faith, that the new evidence is not of such nature
as to trig ger the ob ligations of s ections (g) and (h),
though s ubsequentlyd eterminedto ha ve been
erroneous, does not constitute a violation of this Rule.

[9] A prosecutor's independent judgment, made in good
faith, that the ne w evidence is not of s uch nature as to
trigger the obl igations o f sections (g) and ( h), theugh
subsequently determined to-have been erroneous, does
not ¢ onstitute a vi olation of thi s Ru le_ev_en if the

judgment is _subsequently determined to have been

erroneous. For pu rposes of this rul e, aju dgment is

Proposed Comment [9] largely tracks Comment [9] to the
ABA Model Rule. Additional explanatory language has
been added in response to public comments expressing
concerns th at the Mo del Ru le | anguage on the “good
faith” standard is inadequate.
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made in good faith if the prosecutor reasonably believes
that the new ev idence does not c reate a reas onable
likelihood that a convicted defendant did not commit an
offense of which the defendant was convicted.

[10] A current or forme r prosecutor, and a ny la wyer
associated with such personin a law firm, is prohibited
from ad vising, aidi ng or p romoting the def ense in any

criminal _matter or p roceeding in _which the p rosecutor
has acted or participated. See Business and Professions
Code section 6131. See also Rule 1.7, Comment [16]

For gui dance, propos ed Com ment[10 ]r efersto a
specific California statutory prohibition applicable to both
current an d former p rosecutors. Co mment [10] also
includes a cross reference to the Comment [16] of Rule
1.7 tha t addres ses th e ¢ oncept that there ma y be
conflicts of interestto which a clien t cannot c onsent
because the representation is prohibited by a pplicable
law.
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Rule 3.8 Special Responsibilities of a Prosecutor
(Redline Comparison of the Proposed Rule to the Previous Public Comment Draft)

A prosecutor in a criminal case shall:

(a)

(b)

RRC - 5-110 [3-8] - Rule - XDFT11 (07-25-10) -

refrain from commencing or p rosecuting a charge that the prosecutor
knows is not supported by probable cause;

make reasonable efforts to a ssure that the ac cused has been ad vised
of the right to, an d the procedure for o btaining, counsel and has been
given reasonable opportunity to obtain counsel;

not seek to obtain from an unrepresented accused a waiver of important
pretrial rig hts, s uch as the rig htto a p reliminary he aring, unl ess the
tribunal ha s app roved the app earance ofthea ccused in propria
persona;

law—FegaFelmg—ﬁﬂemake tlmely dlsclosure to the defense of aII ewdence
or information known to the prosecutor that tends to negate the guilt of

the ac cused o rm itigates th e offe nse, and,i nc onnection with
sentencing, disclose to the defense and to the trib unal all unprivileged
mitigating i nformation k nown to the pro secutor, exc ept when the
prosecutor is relieved of th is responsibility by a protective order of the
tribunal;

not subpoena a lawyer in a grand jury proceeding, criminal proceeding,
or civil pro ceeding related to a criminal matterto present evidence
about ap asto r presentc lient unless the pr osecutor reasonably
believes:

(1)  the information sought is not protected from disclosure by any
applicable privilege or the work product doctrine;

Cf. to XDFT10 (06-28-10)

)

®)

the evidence sought is reasonably necessary to the successful
completion of an ongoing investigation or prosecution; and
in the

thereis noother reasonable alternative to obta

information;

exercise reasonable care to prevent persons under the supervision or
direction o f the pros ecutor, in cluding inv estigators, law enforcement
personnel, employees or other persons assisting or associated with the
prosecutor in a criminal case from making an extrajudicial s tatement
that the prosecutor would be prohibited from making under Rule 3.6.

When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a convicted defendant did not
commit an offense of which the defendant was convicted, the
prosecutor shall:

(1M

)

promptly disclose that e vidence to an approp riate cou rt or

authority, and
if the conviction was obtained in the prosecutor's jurisdiction,

(i) promptly disclose that evidence to the defendant unless a
court authorizes delay, and

(ii) undertake furthe r investigation, orma ke reasonable
efforts to c ause an inv estigation, to determi ne whether
the def endant was convicted of a n offe nse that the
defendant did not commit.
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(h)  When apros ecutor knowsofc learandc onvincing eviden ce
establishingtha tad efendantinthe p rosecutor's] urisdiction was
convicted of an offense that the defendant did not commit, the
prosecutor shall seek to remedy the conviction.

Comment

[11 A prosecutor has the responsibility of a minister of justice and not simply
that of an advocate. This responsibility carries with it specific obligations to
see that the defendantis accorded proc edural justice, that guiltis decided
upon the basis of sufficient evidence, and that special precautions are taken
to prev entand to re ctify the conviction o f inn ocent pers ons. Comp etent
representation of the sovereign may require a pros ecutor to und ertake some
procedural and remedial measures as a matter of obligation. Applicable law
may require other measures by the prosecutor. Knowing disregard of tho se
obligations, or a systematic abuse of prosecutorial discretion, could constitute
a violation of Rule 8.4.

[1A] The term “prosecutor” in this Rule includes the office of the prosecutor
and all lawyers affiliated with the prosecutor’s office who are responsible for
the prosecution function.

[1B] Paragraph (b) does not change the obligations imposed on prosecutors
by applicable law. Paragraph (b) does not apply where there is no rig ht to
counsel. "R easonable efforts " inc lude dete rmining, where appropriate,
whether an accused has been advised of the right to, and the procedure for
obtaining, counsel and taking appropriate measures if this has not been done.

[2] A defendant may waive a prelimin ary hear ing and ther eby lose a

valuable oppo rtunity to ¢ hallenge probable cause. Ac cordingly, prosecutors
should not seek to obtai n waivers of p reliminary hearings or other important
pretrial rights from unrepresented accused persons. Paragraph (c), however,
does n ot fo rbid the | awful qu estioning of an unc harged s uspect who h as

RRC - 5-110 [3-8] - Rule - XDFT11 (07-25-10) - Cf. to XDFT10 (06-28-10)

knowingly waived the r ightto counsel andthe rightto remain si lent.
Paragraph (c ) als o does not forbid pro secutors from s eeking from an

unrepresented accused a reasonable waiver of time for initial appearance or
preliminary hearing as ameans of facilitating the accused’s voluntary
cooperation in an ongoing law enforcement investigation.

[2A] The obligations in parag raph (d) apply only with res pect to controlling
case—law existing a tthe tim e of the o bligation and no t w ith res pect to
subsequent ease-law that is determined to apply retroactively. The disclosure
obligations in paragraph (d) apply even if the defendant is acquitted or is able
to avoid prejudice on grounds unrelated to the prosecutor's failure to disclose
the evidence or information to the defense.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek
an appropriate protective order from the tribunal if disclosure of information to
the defense could result in substantial harm to an individual or to the public
interest.

[4] Paragraph (e)is intended to limit the issuance of lawyer subpoenas in
grand jury and other criminal proceedings to those situations in which there is
agenu inenee d toin trudeint o thela wyer-client or othe rpriv ileged
relationship.

[5] Paragraph ( f) s upplements Rul e 3.6, w hich p rohibits extr ajudicial
statements that hav e a substantial likelihood of preju dicing an adj udicatory
proceeding. This comment is not intended to restrict the statements which a
prosecutor may make that comply with Rule 3.6(b) or 3.6(c).

[6] Prosecutors are subject to Rules 5.1 and 5.3. Ordinarily, the reasonable
care s tandard willbe s atisfied i f the pr osecutor iss ues the appro priate
cautions tola w-enforcement pe rsonnel an d oth err elevantind ividuals.
Ordinarily, the rea sonable care s tandard will b e s atisfied if the prosecutor
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issues the a ppropriate ¢ autions to | aw-enforcement p ersonnel and other
relevant individuals.

[6A] Like othe r lawyers, pros ecutors are also s ubject to Rule 3.3, which
requires a lawyer to take reasonable remedial measures to c orrect material
evidence that the la wyer has offered when that lawyer comes to know of its
falsity. See Rule 3.3, Comment [12].

[71 When a p rosecutor k nows o fn ew, credible and material evidence
creating a reasonable likelihood that a pers on was convicted of a crime that
the person didnot commit, and the c onviction was obtained outs ide th e
prosecutor’s jurisdiction, paragraph (g )(1) requires pro mpt disclosure to the
court or other a ppropriate au thority, s uch as the c hief pros ecutor of the
jurisdiction where the conviction occurred. If the conviction was obtained in
the p rosecutor’s jurisdiction, parag raph (g )(2) re quires the prosecutor to
examine t he ev idence and un dertake further investigation to determi ne
whether th e defe ndant is in factinnocent. The sc ope of an inqui ry under
paragraph (g)(2) will dep end on the circumstances. In some cases, the
prosecutor may recognize the need to reinvestigate the underlying case; in
others, it may be appropriate to await development of the record in collateral
proceedings i nitiated by the defendant. The nature of a paragraph (g)(2)
inquiry or investigation must be such as to provide a “reasonable belief,” as
defined in Rule 1.0.1(i), that the conviction should or should not be set aside.
Alternatively, the pro secutoris r equired under p aragraph (g )(2) to ma ke
reasonable efforts to cause anoth er appropriate authority to und ertake the
necessary investigation, and to promptly disclose the evidence to the c ourt
and, absent c ourt-authorized delay, to the defendant. Cons istent with the
objectives of Rules 4.2 and 4.3, disclosure to a r epresented defendant must
be m ade throug hth e defen dant’'s counsel,a nd,inth ec aseofan

unrepresented defendant, would ordinarily be accompanied by a request to a
court for the ap pointment of counsel to assist the defendant in taking such
legal measures as may be appropriate. Th e post-conviction disclosure duty
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applies to new, credible and m aterial evidence of in nocence regardless of
whether it could previously have been discovered by the defense.

[8] Under paragraph (h), once the prosecutor knows of clear and convincing
evidence that the def endant was convicted of an offense that the defendant
did no t ¢ ommit, the p rosecutor m usts eek tore medy the c onviction.
Necessary s teps may include dis closure of th e evidence to th e d efendant,
requesting tha t the c ourt ap point c ounsel for a n u nrepresented i ndigent
defendant and, where appropriate, or notifying the court that the prosecutor
has knowledge that the defendant did not commit the offense of which the
defendant was convicted.

[9] A prosecutor’s independent judgment, made in good faith, that the ne w
evidence is not of such nature as to trigger the obligations of sections (g) and
(h), do es not c onstitute a vi olation ofthis Rule evenifthe judgmentis
subsequently determined to have been erroneous. For purposes of this rule, a
judgment is made in good faith if the pros ecutor reasonably believes that the
new ev idence does not create a reasonable lik elihood thata convicted
defendant did not commit an offense of which the defendant was convicted.

[10] A current or former prosecutor, and any lawyer associated with s uch
personin alaw firm, is proh ibited from a dvising, aiding or promoting the
defense in any c riminal matter or proc eeding in which the pros ecutor has
acted or participated. See Business and Professions Code section 6131. See
also Rule 1.7, Comment [16]
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Rule 5-110-Performing-the-Buty3.8 Special Responsibilities of Memberin-Goverrment-Servicea Prosecutor

(Comparison of the Current Proposed Rule to Current California Rule)

A prosecutor in a criminal case shall:

@

refrain_from commencing or p rosecuting a charge that the prosecutor

(b)

knows is not supported by probable cause;

make reasonable efforts to a ssure that the ac cused has been ad vised

(c)

of the right to, and the procedure for obtaining, counsel and has been
given reasonable opportunity to obtain counsel;

not seek to obtain from an unrepresented accused a waiver of important

(d)

pretrial ri ghts, such as the right to a prelimi_nary hearing, unless the
tribunal ha s app roved the app earance of the a ccused in propria

persona;

make tim ely d isclosure to the defense of all evidence orin formation

(e)

known to the prosecutor that tends to negate the quilt of the accused or
mitigates the offense, and, in connection with s entencing, disclose to
the d efense and to the tribunal all unprivileged m itigating i nformation
known to the prosecutor, except when the prosecutor is relieved of this
responsibility by a protective order of the tribunal;

not subpoena a lawyer in a grand jury proceeding, criminal proceeding,

or civil pro ceeding related to a criminal matter to present evidence
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aboutapa storpre sent clientun less the pros ecutor reasonably
believes:

(1) the information sought is not pr otected from dis closure by any
applicable privilege or the work product doctrine;

(2) the evidence sought is reasonably necessary to the successful
completion of an ongoing investigation or prosecution; and

3) there isno  otherrea sonable alternative to obta _in__the
information;

exercise reasonable care to prevent persons under the supervision or

direction o f the pros ecutor, in cluding inv estigators, la w_enforcement
personnel, employees or other persons assisting or associated with the
prosecutor in a criminal case from making an e xtrajudicial s tatement
that the prosecutor would be prohibited from making under Rule 3.6.

When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a convicted defendant did not
commit an offense of which the defendant was convicted, the

prosecutor shall:

(1) promptly disclose that e vidence to an approp riate cou rt or

authority, and

(2) if the conviction was obtained in the prosecutor's jurisdiction,

(i) promptly disclose that evidence to the defendant unless a
court authorizes delay, and




(i) undertake furth erin vestigation, or _make reas onable
efforts to ca use an inv estigation, to dete rmine w hether
the de fendant was c onvicted of a n offens e that the
defendant did not commit.

When a pros ecutor knows ofc learand convincing evidence
establishing that a  defendant in _the pros ecutor's ju risdiction w as
convicted of an offense that the defendant did not commit, the

prosecutor shall seek to remedy the conviction.

Comment

[1]

A prosecutor has the res ponsibility of a minister  of jus tice_ and not

simply that of an_advocate. This responsibility carries with it specific
obligations to s ee that the defendant is accorded pro cedural jus tice,
that gui It is dec ided upon the bas is of sufficient e vidence, and that

special precautions are taken to prevent and to rectify the conviction of
innocent pers ons. Compe tent repr esentation of the sovereign may
require _a p rosecutor to _und ertake s ome procedural and remedial
measures as a matter of obligation. Applicable law may require other
measures by the pros ecutor. Knowing disregard of those obligations,
or a_s ystematic ab use of p rosecutorial discretion, could constitute a
violation of Rule 8.4.

The term “pros ecutor” in this Rule i ncludes the office of the pros ecutor
and all___lawyers affilia_ted w_ith the pros _ecutor's office w ho are
responsible for the prosecution function.

Paragraph (b) does n otc hange the  obligations im posed on
prosecutors by ap plicable [aw. Paragraph (b) doe s not apply where
there is no right to counsel. "Reasonable efforts" include determining,
where appropriate, whether an a ccused has been advised of the right
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[2]

to, and the procedure for ob taining, c ounsel and taki ng appropriate
measures if this has not been done.

A defen dant_may waive a pre liminary h earing and thereby | ose a

[2A]

[3]

valuable opportunity to  challenge p _robable ¢ _ause. Accordingly,
prosecutors should not s eek to obtain waivers of preliminary hearings
or other important pretrial rights from unrepresented accused persons.
Paragraph (c), however, doe s not forbid the lawful qu estioning of an
uncharged suspect who has knowingly waived the right to counsel and
the right to remai _n sile nt. Paragraph (c ) als o does not fo _rbid
prosecutors from seeking froma nun represented ac _cused a
reasonable waiver of time for initial appearance or preliminary hearing
as a_m eans of facilitating the accu sed's voluntary c ooperation in an
ongoing law enforcement investigation.

The obligations in paragraph (d) ap ply only with respect to controlling
law_existing a t the time of the o bligation and no t w ith res pect to
subsequent law that is determined to apply ret roactively. The

disclosure obligations in paragraph (d) apply even if the defendant is
acquitted ori s able to av oid p rejudice on grounds u nrelated to th e
prosecutor's failu re to disc lose the evidence or _information to the
defense.

The exception in paragraph (d) recognizes that a prosecutor may seek

[4]

an a ppropriate p rotective order from the trib unal if disclosure of
information to the de fense could r esult in _substantial h arm to _an
individual or to the public interest.

Paragraph (e) is intended to limit the issuance of lawyer subpoenas in

grand jury and other criminal proceedings to th ose situations in which
there is a genui ne need to intrud e into the la wyer-client or other
privileged relationship.
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[5]

Paragraph (f) supplements Rule 3.6, which proh ibits e xtrajudicial

[6]

statements tha t have a substantial lik elihood of preju dicing an
adjudicatory proceeding. This comment is not inte nded to restrict the
statements which a prosecutor may make that comply with Rule 3.6(b)

or 3.6(c).

Prosecutors are s ubjectto Ru les5 .1 and 5.3. Ordin __arily, the

[6A]

[71

reasonable care standard will be satisfied if the prosecutor issues the
appropriate cautions to la w-enforcement personnel and other relevant
individuals. Ord _inarily, the reas onable ¢ are standard will be
satisfied if the prosecutor iss_ues the app ropriate ¢ _autions to
law-enforcement personnel and other relevant individuals.

Like other la wyers, pros ecutors are al so subject to Rule 3.3, which
requires a_lawyer to take re asonable remedial meas ures to ¢ orrect
material evidence that the lawyer has offered when that lawyer comes
to know of its falsity. See Rule 3.3, Comment [12].

When a p rosecutor k nows of ne_w, credible and materia | evidence

creating a reasonable likelihood that a person was convicted of a crime
that the p erson di d not commit, a nd the ¢ _onviction w as obtai ned
outside the prosecutor's juris diction, paragraph (g)(1) requires prompt
disclosure to the court or other appropriate authority, such as the chief
prosecutor of the juris diction where the ¢ onviction oc curred. If the

conviction was obtained in the prosecutor's ju risdiction, paragr aph
(9)(2) requires the prosecutor to examine the evidence and undertake
further inv estigation to determi ne_whether the d efendantis in fac t
innocent. The scope of an inquiry under paragraph (g)(2) will depend
on the circumstances. In some cases, the pros ecutor may rec ognize
the nee d to rein vestigate the u nderlying ca se; in others, it may be
appropriate to _a wait de velopment of the recordi _nc ollateral
proceedings initiated by th e defendant. T he nature of a p aragraph
(9)(2) inquiry or investigation must be such as to provide a “reasonable
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[8]

belief,” as defined in Rule 1.0.1(i), that the conviction should or should
not be s et a side. Alternativ ely, the prosecutoris req uired under
paragraph (_ g)(2) to mak e reasonable efforts toc ause another
appropriate authority to undertake the necessary investigation, and to
promptly dis close the evidenceto thec ourt and, abs ent
court-authorized delay, to the defendant. Consistent w_ith the
objectives of Rules 4.2 and 4.3, disclosure to a repres ented defendant
must be made through the defendant's counsel, and, in the case of an
unrepresented d efendant, would ordi narily be ac companied by a
request to a _ court for the appoi _ntment of counsel to a ssist the
defendant in taking such legal measures as may be ap propriate. The
post-conviction disclosure d uty applies to ne w, credible and material
evidence of innocence regardless of whether it could previously have
been discovered by the defense.

Under pa ragraph (_h), on ce the pros ecutor k nows of ¢ _lear and

[9]

convincing evidence that the d efendant was convicted of an offense
that the defendant did not commit, the prosecutor must seek to remedy
the conviction. Nec essary s teps ma y inc lude disc losure of th e
evidence to th e d efendant, requesting that the court appoint counsel
for an _unrepresented i ndigent d efendant and, where appr opriate, or
notifying the ¢ ourt tha tthe prosecutor has knowledge th at the

defendant did not commit the offense of w hich the defendant w as
convicted.

A prosecutor's independent judgment, made in good faith, that the new

evidence is not of such nature as to _trigger the obligations of sections
(g) and (h), does not c onstitute a v iolation of this Rule evenifthe
judgment is s ubsequently de termined to _have been erroneous. For

purposes of this rule, a judgment is made in good faith if the prosecutor
reasonably bel ieves thatthe ne  wev idence does not create a
reasonable lik elihood that a convicted defenda nt did no t commit an
offense of which the defendant was convicted.
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[10] A current or former prosecutor, and an y lawyer as sociated with such

person in_alaw firm, is _prohibited from advising, aiding or pr omoting
the defense in _any criminal matter _ or proceedingi n_which the
prosecutor has acted or participated. See Business and Profe ssions
Code section 6131. See also Rule 1.7, Comment [16]
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Rule 3.8 Special Responsibilities of a Prosecutor
(Commission’s Proposed Rule — Clean Version)

A prosecutor in a criminal case shall:

(a)

(b)

refrain from commencing or p rosecuting a charge that the prosecutor
knows is not supported by probable cause;

make reasonable efforts to a ssure that the ac cused has been ad vised
of the right to, an d the procedure for o btaining, counsel and has been
given reasonable opportunity to obtain counsel;

not seek to obtain from an unrepresented accused a waiver of important
pretrial rig hts, s uch as the rig htto a p reliminary he aring, unl ess the
tribunal ha s app roved the app earance ofthea ccused in propria
persona;

make tim ely disclosure to th e d efense of all e vidence or i nformation
known to the prosecutor that tends to negate the guilt of the accused or
mitigates the offens e, and, in ¢ onnection with sentencing, disclose to
the d efense and to the tribunal all unprivileged mitigating i nformation
known to the prosecutor, except when the prosecutor is relieved of this
responsibility by a protective order of the tribunal;

not subpoena a lawyer in a grand jury proceeding, criminal proceeding,
or civil pro ceeding related to a criminal matter to present evidence
about ap asto r presentc lient unless the pr osecutor reasonably
believes:

(1)  the information sought is not protected from disclosure by any
applicable privilege or the work product doctrine;

(2)  the evidence sought is reasonably necessary to the successful
completion of an ongoing investigation or prosecution; and
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(3) there isno otherrea sonable alternative toobta in the

information;

exercise reasonable care to prevent persons under the supervision or
direction o f the pros ecutor, in cluding inv estigators, law enforcement
personnel, employees or other persons assisting or associated with the
prosecutor in a criminal case from making an extrajudicial s tatement
that the prosecutor would be prohibited from making under Rule 3.6.

When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a convicted defendant did not
commit an offense of which the defendant was convicted, the
prosecutor shall:

(1)  promptly disclose thate vidence to an approp riate cou rt or
authority, and

(2) if the conviction was obtained in the prosecutor's jurisdiction,

(i) promptly disclose that evidence to the defendant unless a
court authorizes delay, and

(ii) undertake furthe r investigation, or ma ke reasonable
efforts to c ause an inv estigation, to determi ne whether
the def endant was convicted of a n offe nse that the
defendant did not commit.

Whena prosecutor k nows ofc lear andc onvincing evidence
establishing thata de fendant int he p rosecutor's ju risdiction was
convicted ofan offens e that the d efendantdi d not commit, the
prosecutor shall seek to remedy the conviction.
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Comment

(1]

[1A]

[1B]

(2]

A prosecutor has the res ponsibility of a minister  of jus tice and not
simply that of an advo cate. This responsibility carries with it specific
obligations to see that the defendant is accorded pro cedural jus tice,
that gui It is decided upon the bas is of sufficient e vidence, and that
special precautions are taken to prevent and to rectify the conviction of
innocent pers ons. Compe tent repr esentation of the sovereign may
require a p rosecutor to und ertake s ome procedural and remedial
measures as a ma tter of obligation. Applicable law may require other
measures by the p rosecutor. Knowing disregard of those obligations,
or a systematic ab use of prosecutorial discretion, could constitute a
violation of Rule 8.4.

The term “prosecutor” in this Rule includes the office of the prosecutor
and all lawyers affi liated with the pros ecutor’s offic e who are
responsible for the prosecution function.

Paragraph (b) doesn otc hangethe obligationsim posed on
prosecutors by a pplicable law. Paragraph (b) does not apply where
there is no right to counsel. "Reasonable efforts" include determining,
where appropriate, whether an a ccused has been advised of the right
to, and th e proc edure for obtaining, counsel and ta king app ropriate
measures if this has not been done.

A defendant may waive a preliminary hearing and thereby lose a
valuable opportunity to c hallenge p robable ¢ ause. Accordingly,
prosecutors should not seek to obtain waivers of preliminary hearings
or other important pretrial rights from unrepresented accused persons.
Paragraph (c), however, does not forbid the | awful qu estioning of an
uncharged suspect who has knowingly waived the right to counsel and
therigh t torema ins ilent. Paragraph (c )a Iso does not forbid
prosecutors fromsee king fromanu nrepresented a ccused a
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[2A]

(3]

(4]

(5]

(6]

reasonable waiver of time for initial appearance or preliminary hearing
as a means of facilitating the a ccused’s voluntary cooperation in an
ongoing law enforcement investigation.

The obligations in paragraph (d) apply only with respect to controlling
law existing atthe ti me of the obli gation an d n ot with res pect to
subsequent law thatis  determined to apply ret roactively. The

disclosure obligations in paragraph (d) apply even if the defendant is
acquitted ori s able to av oid p rejudice on grounds u nrelated to the
prosecutor's failu re to di sclose th e ev idence ori nformation to the

defense.

The exception in paragraph (d) recognizes that a prosecutor may seek
an a ppropriate p rotective order from the trib unal if disclosure of
information to the de fense could r esultin substantial h arm to an
individual or to the public interest.

Paragraph (e) is intended to limit the issuance of lawyer subpoenas in
grand jury and other criminal proceedings to th ose situations in which
there is a genui ne need tointrud e into the la wyer-client or other
privileged relationship.

Paragraph (f) s upplements R ule 3.6, which prohi bits extraj udicial
statements tha thav e a s ubstantial likelihood of prejudicing an
adjudicatory proceeding. This comment is not intended to res trict the
statements which a prosecutor may make that comply with Rule 3.6(b)
or 3.6(c).

Prosecutors are s ubjectto Rul es5.1 and5.3. Or dinarily, the

reasonable care standard will be satisfied if the prosecutor issues the
appropriate cautions to law-enforcement personnel and other relevant
individuals.  Ordinarily, the reasonable care standard will be satisfied
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[6A]

(7]

if th e prosecutor issues th e a ppropriate c autions to la w-enforcement
personnel and other relevant individuals.

Like other la wyers, pros ecutors are al so subjectto Rule 3.3, which
requires a la wyer to tak e reas onable remedial meas ures to ¢ orrect
material evidence that the lawyer has offered when that lawyer comes
to know of its falsity. See Rule 3.3, Comment [12].

When a p rosecutor k nows of ne w, ¢ redible an d m aterial ev idence
creating a reasonable likelihood that a person was convicted of a crime
that the p erson di d not commit, a nd the ¢ onviction w as obtai ned
outside the pros ecutor’s jurisdiction, paragraph (g)(1) requires prompt
disclosure to the court or other appropriate authority, such as the chief
prosecutor of the juris diction where the ¢ onviction oc curred. If the

conviction w as obtained i n the p rosecutor’s ju risdiction, paragraph
(9)(2) requires the pro secutor to examine the evidence and u ndertake
further inv estigation to determi ne whether the d efendantis infact
innocent. The s cope of an inquiry under paragraph (g)(2) will depend
on the circumstances. In some cases, the pros ecutor may recognize
the nee d to rein vestigate the underlying c ase; in others , it may be
appropriate to a waitde velopment ofthe recordi nc ollateral
proceedings initiated by th e defendant. Th e nature of a p aragraph
(9)(2) inquiry or investigation must be such as to provide a “reasonable
belief,” as defined in Rule 1.0.1(i), that the conviction should or should
notb e s et a side. Alternati vely, th e p rosecutoris required under
paragraph (g) (2)to mak e reas onable efforts to cause another
appropriate authority to un dertake the necessary investigation, and to
promptly disclose the e vidence tothec ourt and, a bsent ¢ ourt-
authorized delay, to the defen dant. Consistent with the obj ectives of
Rules 4 .2 and 4.3, disclosure to a represented d efendant mu st be
made through the defendant’s counsel,a nd,i nth ec ase of an
unrepresented defe ndant, would or dinarily b e accompanied by a
request toac ourtforth e ap pointment of counseltoa ssistthe
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(8]

9]

[10]

defendant in taking such legal measures as may be appropriate. The
post-conviction disclosure d uty applies to ne w, credible and material
evidence of innocence regardless of whether it c ould previously have
been discovered by the defense.

Under pa ragraph ( h), on ce the pros ecutor k nows of ¢ lear and
convincing evidence that the defendant was convicted of an offense
that the defendant did not commit, the prosecutor must seek to remedy
the c onviction. Necessary s teps ma y include disc losure of the
evidence to th e d efendant, requesting that the court appoint counsel
for an un represented i ndigent de fendant a nd, where appropriate, or
notifying the ¢ ourttha tthe prosecutor has knowledge th at the
defendant did not commit the offense of w hich the defendantw as
convicted.

A prosecutor’s independent judgment, made in good faith, that the new
evidence is not of such nature as to trigge r the obligations of sections
(g) and (h), does not ¢ onstitute a v iolation of this Rule evenifthe
judgment is s ubsequently de termined to have been erroneous. For
purposes of this rule, a judgment is made in good faith if the prosecutor
reasonably bel ieves thatthe ne  wev idence does not create a
reasonable | ikelihood that a ¢ onvicted de fendant did n ot c ommit an
offense of which the defendant was convicted.

A current or forme r prosecutor, and any lawyer as sociated with such
personin alaw firm, is prohibited from advising, aiding or promoting
the defenseinany c riminal matter or  proceedingi n which the
prosecutor has acted or parti cipated. Se e Business and Professions
Code section 6131. See also Rule 1.7, Comment [16]
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differs from the Model

Rule 3.8: Special Responsibilities of a Prosecutor

STATE VARIATIONS

(The following is an excerpt from Regulation of Lawyers: Statutes and Standards (2010 Ed.)

by Steven Gillers, Roy D. Simon and Andrew M. Perlman.)

California: Rule 5-110 provides as follows:

A member in government service shall n ot
institute or cause to be instituted criminal charges
when the member kn ows or sho uld know th at the
charges are not supported by pro  bable cause. If,
after the institution of criminal charges, the member
in government service having responsibility for
prosecuting the charge s becomes aware that those
charges are not suppor ted by probable cause, the
member shall promptly so advise t he courtin which
the criminal matter is pending.

In addition, Rule 5-22 0 provides that a lawyer “sha Il n ot
suppress a ny evidence that the member orth e member’s
client has a legal obligation to reveal or to produce.”

Connecticut omits paragraphs (e) and (f).

District of Columbia: Every paragraph of Rule 3.8

Rule. The D.C. version of Rule 3 .8
provides that the prosecutor in a criminal case shall not:

(a) In exercising discr etion to investigate or to
prosecute, improperly favor or invidiously
discriminate against any person;

(b) File in court or maintaina charge thatth e
prosecutor knows is not supported by pro bable
cause;

(c) Prosecute to trial a charge that the prosecutor
knows is n ot supported by e vidence sufficie nt to
establish a prima facie showing of guilt;

(d) Intentionally avoid  pursuit of evidence or
information because it may damage the
prosecution’s case or aid the defense;

(e) Intention ally fail to disclose to the defense,
upon request and at a time when use by the defense
is reasonab ly feasible, any evidence or information
that the pr osecutor knows or reasonably should
know tends to negate t he guilt of the accused or to
mitigate th e offense, orin connection with
sentencing, intentionally fail to disclose to the
defense up on request any unprivileged mitigating
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information knownt othe pro secutoran d not
reasonably available to the defense, except when the
prosecutor is relieved of this responsibility by a
protective order of the tribunal;

(f) Except for statements which are necessary to
inform the public of th e nature a nd extent of the
prosecutor’s action and which serve a legitimate law
enforcement purpose, make extrajudicial comments
which serve to heighten condemnation of the
accused; or

(g) In pre senting a case to a grand jury,
intentionally interfere w ith the inde pendence of the
grand jury, preempt a function of  the grand jury,
abuse the processes of the grand jury, or fail to bring
to the attention of the grand jury material facts
tending su bstantially t o negatet he existence of
probable cause.

Florida omits paragraphs (b), (e), and (f) of ABA Model
Rule 3.8.

Georgia: | nplace of Rule 3.8(b) and (c), Georgia
substitutes the simple caution that a prosecutor shall “refrain
from making any effo rt to prevent the accused from
exercising a reasonable effort to o btain counsel.” Georgia
also shortens Rule 3.8(d) by eliminat ing the part that begin s
“in conne ction with se ntencing.” Georgia also limits the
application of Rule 3.8(e) to statements the prosecutor would
be prohibited from  making only under Rul e 3.6(g) (a s
opposed to the entire rule).

lllinois: In the rules effective January 1, 2010, Rule 3.8
adds the  following sentence: “The duty of a public
prosecutor or other government lawyer is to seek justice, not
merely to convict.” Comment 1A elabo rateson this
sentence, quoting cases concerning a prosecutor’s duties.

Massachusetts: Rule 3.8(c) prohibits prosecu tors from
seeking w aivers of important pretrial rights f rom
unrepresented defendants unless “a court has first obtained
from the accused a kno wing and intelligent writt en waiver of
counsel.” Massachusetts Rule 3.8(f) tracks ABA Model Rule
3.8(e), but adds that the prosecutor must obtain “prior
judicial app roval after an opportu  nity for an adversarial
proceeding.”

Massachusetts also ad ds paragraphs (h) and (i), which
track DR 7-106(C)(3) and (4), and adds a new paragraph (j)
providing that a prosecutor in a criminal case shall “no t
intentionally avoid pursuit of evidence becauset he
prosecutor believes it will damage the prose cution’s case or
aid the accused.”

The Massachusetts fede ral court version of Rule 3.8(e)
— Local R ule 3.8(f) — was declared invalid in Stern v.
United States District Court for the District of Massachusetts,
16 F. Supp. 2d 88 (1st Cir.), reh’'g and reh’g en banc denied,
214 F.3d 4 (1st Cir. 2000) (conclu ding that “th e adoption of
Local Rule 3.8(f) exceeded the district court’s lawful authority
to regulate both grand jury and trial subpoenas” in federal
courts).

Michigan omits paragraphs (e) and (f).
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New Jersey: Rule 3.8(c) prohibits a prosecutor from
seeking to obtain from an unrepresented accu sed a waiver
only of important “post -indictment” pretrial rig hts, and Ne w
Jersey Rule 3.8(d) requires timely disclosure t o the defense
only of all “evidence,” not “information.”

New York: In the rules effective April 1, 2009, Rule 3.8
is sub stantially similar to DR 7-103(A) of th e old Model
Code. Rather than ado pting Model Rule 3.8(g) and (h), New
York endor ses similar, but le ss strict, pr ocedures in
Comments 6A-6E.

North Carolina: Rule 3.8(e) adds that the prosecuto r
shall not “participate in the application for the issuance of a
search warrant to a lawyer for the s eizure of information of a
past or present client in connection with an investigation of
someone otherthant he lawyer,” unless th e conditio ns
stated in ABA Model Rule 3.8(e) are satisfied.

Ohio: Rule 3.8(a) provides that a prosecutor shall not
“pursue or” prosecute a charge that the prosecutor knows is
not supported by prob able cause. (A note b y the drafters
says the rule is thus expanded to prohibit eithe r the pursuit
or prosecution of unsupported cha rges and thus is broad
enough to include gran d jury proceedings.) Ohio omits Rule
3.8(b) beca use (accord ing to a Model Rules  Comparison)
ensuring th at the defendant is ad vised about the right to
counsel is a police and judicia | function, and because Rule
4.3 already sets forth duties applicable to a Il lawyers in
dealing with unrepresen ted persons. Ohio also omits Rule
3.8(c) because that ru le has a potential adverse impact o n
defendants who seek continuances or seek to participate in
diversion programs. Rul e 3.8(d) deletes the wo rds “and to

the tribunal” in connection with sentencing disclosures. Ohio
omits Rule 3.8(f) because prosecut ors, like all lawyers, are
already subject to Rule 3.6.

Pennsylvania deletes Rule 3 .8(e) (governing
subpoenas to lawyers) and instead adopts a separate rule,
Pennsylvania Rule 3.10, which forbids a prosecutor or other
governmental lawyer, a bsent judicial approval, to su bpoena
a lawyer be fore a grand jury or ot her tribunal investigatin g
criminal conduct if the prosecutor se eks to compel evidence
concerning a current or former client of the lawyer.

Texas: Rule 3.09(a) p rovides that a prosecutor shall
refrain from prosecutin g “or threa teningto p rosecute” a
charge that the prose cutor know sis not supported by
probable cause. Texas Rule 3.09(b) and (c) pr ovides that a
prosecutor shall:

(b) refrain from conducting or assisting in a
custodial in terrogation of an accused unless the
prosecutor has made reasonable efforts to be
assured that the accu sed has bee n advised o f any
right to, and the procedure for obtaining, counsel and
has been given reaso nable oppo rtunity to o btain
counsel;

(c) not initiate or encourage efforts to obtain from
an unrepresented accused a waiver of important pre-
trial, trial or post-trial rights.

Texas omits paragraph (e) and the first half of ABA Model
Rule 3.8(f) but retains in Rule 3.07 the obligation to exercise
reasonable care to prevent “person s employed or controlled

Copyright © 2010, Stephen Gillers, Roy D. Simon, Andrew M. Perlman. All rights reserved. Reprinted with permission.

104



by the pro secutor” in a criminal case from making a n
extrajudicial statement that the prosecuto rwould be
prohibited from making.

Utah: Rule 3.8(d) eliminates the obligation to disclose
unprivileged mitigating information “to the tribunal” in
connection with sentencing; Utah omits ABA Model Rule
3.8(e) (regarding sub  poenas to lawyers); and Utah’s
equivalent to ABA Model Rule 3.8(f) deletes everything up to
the phrase “exercise reasonable care.”

Virginia: Rule 3.8, w hich Virgin ia calls “Additional
Responsibilities of a Prosecutor,” states that a prosecutor
shall:

(b) not knowingly t
unrepresented defendant.

ake advan tageofa n

(c) not instruct or encourage a person to withho Id
information from the defense after a party has b een
charged with an offense.

(d) make timely disclosure to co  unsel fort he
defendant, or to the defendant if h e has no co unsel,
of the existence of evidence which the prosecutor
knows tend s to negat e the guilt of the accused,
mitigate the degree of the offense, or reduce the
punishment, except whe n disclosure is preclude d or
modified by order of a court; . . .

Virginia omits paragraph (e) and the first half of paragraph (f)
of ABA Model Rule 3.8 and replaces the dut y to “exercise
reasonable care to prevent” in th e second half of Rule 3.8(f)
with a man date that a prosecutor not “direct or encourage”

others to make statements that Rule 3.6 would prohibit the
prosecutor from making.

Wisconsin has adopte d Model Rule 3.8(g) and (h)
nearly verb atim effective July 1, 2009, beco ming the fir st
statetodo so. The Wisconsin version of Rule 3.8(b),
however, varies fromt he Model Rule in that it requires a
prosecutor who is “co mmunicating with an unrepresent ed
person in th e context of an investigation or proceeding”t o
“inform the person of the prosecutor’s role and interest in the
matter.”

Copyright © 2010, Stephen Gillers, Roy D. Simon, Andrew M. Perlman. All rights reserved. Reprinted with permission.
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Proposed Rule 4.2 [2-100]

“Communication with a Represented Person”
(XDraft 19.1, 06/30/10)

Summary: Proposed Rule 4.2(a), which reg ulates a lawyer's communications with persons — re gardless
of whether they are partie s or witne sses in a matter, tracks the la nguage of Model Rul e 4.2 which is the
standard in nearly every jurisdiction. However, similar to current rule 2-100, it provides detailed guidance
as to how the rule is intended to apply in certain contexts. It should be noted that representatives from the
California Attorney General, Pub lic De fenders and Distri ct Attorneys h ave criticize d the Commission’s
recommendation to foll ow the M odel Rule in applying the Ruletoa la wyer's communications with
“persons,” not just “parties.” See Introduction and Public Comment Chart.

Comparison with ABA Counterpart

Rule Comment

ABA Model Rule substantially adopted ABA Model Rule substantially adopted

ABA Model Rule substantially rejected ABA Model Rule substantially rejected

Some material additions to ABA Model Rule Some material additions to ABA Model Rule

Some material deletions from ABA Model Rule Some material deletions from ABA Model Rule

O O ™N O O
O 8@ O 0O

No ABA Model Rule counterpart
No ABA Model Rule counterpart © cdelRule conterpa

Primary Factors Considered

M Existing California Law

Rule RPC 2-100.
Statute
Ca se law Matter of Dale (Rev. Dept. 2005) 4 Cal. State Bar Ct. Rptr.
798.

[1 State Rule(s) Variations (In addition, see provided excerpt of selected state variations.)

1 Other Primary Factor(s)

106



Rule Revision Commission Action/Vote to Recommend Rule Adoption
(13 Members Total — votes recorded may be less than 13 due to member absences)

Approved on 10-day Ballot, Less than Six Members Opposing Adoption [

Vote (see tally below) M

Favor Rule as Recommended for Adoption 7
Opposed Rule as Recommended for Adoption 4
Abstain 0

Approved on Consent Calendar [

Approved by Consensus [

Minority/Dissenting Position Included on Model Rule Comparison Chart: [1 Yes M No

Stakeholders and Level of Controversy

O

No Known Stakeholders
The Following Stakeholders Are Known:

California Attorney G eneral, California Public Defenders Assoc., CA Attorney s for Criminall
Justice, Lo s Angeles Co . Pub. Defender, O range Co. Pub. Defen der, Nat. Assoc. of
Criminal Defense Lawyers, SD Cri minal Defense Bar Assoc., and variou s District Attorney
offices in California. See Public Comment Chart for complete list.

Very Controversial — Explanation:

Prosecutors and defen se attorneys co mplain that the change from “pa rty” to “person” will
inhibit ability to investigate cases and co ntact witnesses. Ot hers complain that the
prohibition against contacting public officials is too broad.

Moderately Controversial — Explanation:

Not Controversial
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT
Proposed Rule 4.2" — “Communication with a Represented Person”

June 2010
(Proposed rule following June 15, 2010 public comment deadline.)

INTRODUCTION:

Proposed Rule 4.2(a) follows the basic “no-contact” rule in Model Rule 4.2, except that the proposed Rule makes clear that a lawyer is
prohibited from communicating indirectly as well as directly with a person known to be represented in the matter. In addition, the proposed
Rule goes beyond its Model Rule counterpart by providing more detailed guidance as to how the Rule is intended to apply in certain
contexts. For example, while the Model Rule expresses the general prohibition against communications with persons represented by counsel,
it does not attempt to resolve the difficult challenges that the Rule has engendered historically and in practice. Unlike the Model Rule, the
proposed Rule defines which individuals within an organization qualify as a “person” when the communication is with an agent or employee
of the organizational entity. The Rule also sets forth exceptions for communications with public officials, and government boards and
committees, as well as communications from a person involved in the matter who is seeking independent legal advice. In keeping with
California’s traditional policy of protecting a client’s confidential information and the attorney-client relationship, the proposed Rule also
provides that even where a communication is permitted under the Rule, a lawyer may not seek to obtain privileged or confidential
information. Additionally, the Rule provides that a lawyer representing an organizational client may not falsely represent that he or she
represents all employees or constituents of the organization.

Public Comment: ““Person”. Notwithstanding the fact that the overwhelming majority of jurisdictions have adopted rules governing
communications with a represented “person” rather than a represented “party,” and the fact that lawyers who practice in the lawyer discipline
area in California have interpreted “party” in current rule 2-100 to encompass any represented person in a matter, the Commission received a

" Proposed Rule 4.2, XDraft 19.1 (06/30/10).
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INTRODUCTION (Continued):

significant amount of input from the public on using “person” in the proposed Rule. Input was received during both the initial and
subsequent public comment periods, as well as during the Commission’s open session meetings. In response to the initial public comment
distribution of the rule, representatives of the California Attorney General; Public Defender and District Attorney offices in California, and
their representative organizations; and representative organizations of the California criminal defense bar raised concerns over the
substitution of “person” in the proposed Rule for “party” in current rule 2-100. The Commission carefully considered the concerns that these
commenters expressed at meetings and in writing, but ultimately retained “person” in the Rule. The Commission drafted several comments
to accommodate these concerns, but the interested parties ultimately rejected them. Nevertheless, the Commission believes that the
comments it drafted are a reasonable compromise between protecting attorney-client relationships of all persons involved in a matter and
permitting law enforcement agencies and the criminal defense bar to conduct their investigations. See Explanation of Changes for paragraph
(c)(3) and Comments [18]-[21]. In response to the subsequent public comment distribution of the rule, there were less comments received
but among them was a comment from the San Bernardino County Public Defender that similarly objected to the change from “party” to
“person” and emphasized an anticipated detrimental impact on the ability of defense counsel to investigate cases and to conduct interviews of
witnesses. To address this concern, the Commission added a new sentence to Comment [20] clarifying that the change from “party” to
“person” is not intended to preclude legitimate communications by or on behalf of lawyers representing persons accused of crimes that might
be authorized under the Sixth Amendment or other constitutional right.

Public Comment: “Public Official”’. During the Commission’s deliberations, the Commission received a substantial amount of input from
representatives of County and City Attorneys in California, as well as from several law firms with extensive land use practices, concerning
the exception for communications with a “public official” stated in paragraph (c)(1). The Commission carefully considered the concerns that
these commenters expressed at meetings and in writing. The Commission believes that the rule provision and comment it drafted are a
reasonable compromise between the interests of the government and lawyers representing persons who are petitioning the government. See
Explanation of Changes for paragraph (c)(1) and Comment [16].

Variations in Other Jurisdictions. Every other jurisdiction has adopted a rule that governs communications with a represented “person” rather
than a represented “party.” The Commission is aware of only four jurisdictions that still retain “party” in the black letter of its Model Rule 4.2
counterpart: Alabama, Arizona, Connecticut and Mississippi. In each instance, however, the jurisdictions use “Person” in the title of the rule and
include a comment that provides: “This Rule also covers any person, whether or not a party to a formal proceeding, who is represented by counsel

RRC - 2-100 [4-2] - Compare - Introduction - XDFT5.1 (07-01-10)RM-KEM-ML-RD
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concerning the matter in question.” Within the last year and a half, both Illinois, Kentucky, Maine and West Virginia have each rejected rules that
formerly prohibited contact only with a “party” in favor of a more expansive rule that prohibits communications with a “person known by the
lawyer to be represented.” Other states have rules similar to proposed California Rule 4.2 and current rule 2-100 that expressly address
communications with members or constituents of organizations (e.g., District of Columbia, Louisiana, Maryland, New Jersey, New Mexico, and
Texas). Also similar to the proposed California Rule, several states also address communications with the government (e.g., District of Columbia,
Maryland, and North Carolina). Two other states, Maine and Utah, have rules that expressly address the conduct of prosecutors under the Rule.
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ABA Model Rule

Rule 4.2 Communication With Person
Represented By Counsel

Commission’s Proposed Rule’

Rule 4.2 Communication with a
Represented Person

Explanation of Changes to the ABA Model Rule

Inrepres entingacl ient, al awyers hall not
communicate about the subject of the representation
with a person the lawyer knows to be represented by
another lawyer in the matter, unless the lawyer has
the consent of the other lawyer or is authorized to do
so by law or a court order.

In representing acl ient,a la wyer shall no t
communicate directly o r indirectly about the
subject of the representation with a pe rson the
lawyer k nows tob e r epresented b y ano ther
lawyer in the matter, unless the lawyer has the
consent of the othe r lawyer-eris—autherized-to

do so by law or-a court order.

(a

Paragraph (a) tracks the language of the single paragraph Model
Rule 4.2, but adds the words “directly or indirectly” to make clear
that the Rule applies to communications through an intermediary
such as an investigator.

The exception for communications authorized by law or court
order have been moved to paragraph (c).

(b) For purposes of this Rule, a “person” includes:

(1) Ac urrent offic er, dire ctor, partner, o r
managing agen _tofac orporation,
partnership, a __ ssociation, or oth er
represented organization; or

The Model Rule does not define “person” in an organizational or
corporate setting. Therefore, the Commission recommends
paragraph (b), which describes the types of organization
constituents who fall within the proscription of the Rule. The
Model Rule by contrast makes no attempt to define which
constituents of a corporation or other association are subject to
the protections afforded by the Rule. As result, the proposed
changes provide greater guidance to lawyers seeking to
communicate with a represented organization.

" Proposed Rule 4.2, XDraft 19.1 (06/30/10). Redline/strikeout showing changes to the ABA Model Rule
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ABA Model Rule

Rule 4.2 Communication With Person
Represented By Counsel

Commission’s Proposed Rule’

Rule 4.2 Communication with a
Represented Person

Explanation of Changes to the ABA Model Rule

A c urrent em ployee, member,agentor
other ¢ _onstituent ofare presented
organization if the s ubject ma tter o fth e
communication is any act or om ission of
the em ployee, me mber, ag ent or oth _er
constituent in connection with the matter,
which may be binding upon or imputed to
the o rganization for p urposes of civil or
criminal liability, or if the statement of such
person ma y ¢ onstitute an ad _mission on
the part of the organization.

Paragraph (b)(2) clarifies that the proposed Rule applies to certain
other constituents of an organization not within the organization’s
“control group,” and provides greater guidance and specificity than
the Model Rule.

(c) This

Rule shall not prohibit:

(1)

Communications w_ith a pub__lic officia |,

board, committee or body; or

Subparagraph (c)(1) expresses an exception to the Rule that
communications with public officers, board committees, and other
similarly situated government employees and entities are
permitted under the First Amendment and the right to petition
government. This concept is found in a comment to the Model
Rule. Paragraph (c) places the exception in the black letter of the
Rule for greater clarity.

Communications _initiated by a pers on
seeking advice or representation from an
independent lawyer of the person's choice;
or

Subparagraph (c)(2) carries forward an exception found in current
Rule 2-100.
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ABA Model Rule

Rule 4.2 Communication With Person
Represented By Counsel

Commission’s Proposed Rule’

Rule 4.2 Communication with a
Represented Person

Explanation of Changes to the ABA Model Rule

(3) Communications authorized by law or a
court order.

This exception stated in subparagraph (c)(3) is identical to the
exception found in the Model Rule. It has been placed with the
other express exceptions to the proposed Rule for clarity.

(d) When communicating on behalf of a client with | Paragraph (d) adds an important public protection not found in the
any person as permitted by this Rule, a law yer | Model Rule. It is designed to prevent misleading a person with
shallno ts tate o rim ply th atthe la wyer is | whom communication is permitted.
disinterested. Whe nthe | awyerk nows or
reasonably s houldk nowth at the person
misunderstands the la wyer's role in the matter,
the la wyer s hall make reasonable effo rts to
correct the misunderstanding.

(e) In any communication permitted by this Rule, a | Paragraph (e) adds protections not found in the Model Rule
lawyer s hall n ot seek to o btain priv ileged o r | against unwarranted intrusions into the attorney-client or other
other confidential information the lawyer knows | privilege. Thus, even where a communication is permitted by the
or reasonably should know the p erson may not | Rule, the lawyer may not seek to obtain privileged or confidential
reveal without violatinga duty to a nother o r | information that the lawyer is not entitled to receive.
which the la wyer is not othe rwise entitled to
receive.

(f) Al awyerfo r a corporation, p artnership, | Paragraph (f) is intended to prevent an attorney for an

association or o ther organ ization s hall not
represent th _at he ors herep resents all
employees, me mbers, a _gents or oth er
constituents of the orga nization unless such
representation is true.

organization from thwarting legitimate inquiries and investigations
by falsely representing that he or she represents all of the
employees or other constituents of the organization. As such, it
adds more public protection by preventing misuse of the Rule.
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ABA Model Rule

Rule 4.2 Communication With Person
Represented By Counsel

Commission’s Proposed Rule’

Rule 4.2 Communication with a
Represented Person

Explanation of Changes to the ABA Model Rule

(@) Asused inthis Rule, “public official”’ means a

public officer of the Uni ted States government,

orofas tate,or of acounty, township, city,

political subdivision, or  other g overnmental

organization, with the equi valent autho rity and

responsibilities as the non-public organizational

constituents described in paragraph (b)(1).

Paragraph (g) d efines the ter m “publ ic offic ial” as us ed in
paragraph ( c)(1). Th e Model R ule r ecognizes that la wyers are
authorized by law to communicate with government on b ehalf of
clients who are exercising their constitutional rights. However, this
exception is found in a comment to the Model Rule, whereas the
proposed Rule includes the exception in the black letter for greater
clarity, specificity, and guidance.
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ABA Model Rule

Rule 4.2 Communication With Person
Represented By Counsel
Comment

Commission’s Proposed Rule

Rule 4.2 Communication with a
Represented Person
Comment

Explanation of Changes to the ABA Model Rule

[1] This Rule contributes to the proper functioning of
the leg al system by p rotecting a pe rson wh o has
chosen to be represented by alawyerina matter
against possible overreaching by othe r lawyers who
are participating in the matter, interference by those
lawyers with the client-lawyer rel ationship and th e
uncounselled disclosure of information relating to the
representation.

Overview and Purpose

[1]1 This Rule contributes to the proper functioning of
the lega | system by prote cting a pers on w ho has
chosen to be represented by alawyerina matter
against possible overreaching by other lawyers who
are participating in the m atter, interference by those
lawyers with t he c lient-lawyer relationship, and the
vneceounselleduncounseled disclosure of in formation
relating to the representation.

Comment [1] is identical to Model Rule 4.2, cmt. [1], exc ept for
the spelling of “uncounseled.”

[2] This Rule app lies to c ommunications with any
person who is repre sented by c ounsel concerning
the matter to which the communication relates.

[2] This Rule applies to ¢ ommunications with any
person who is represented by c ounsel c oncerning
the matter to which the communication relates.

Comment [2] is identical to Model Rule 4.2, cmt. [2].

[3] The Rule applies even though the rep resented
person initiates or consents to the communication. A
lawyer m ust immediately termi nate communication
with a pe rson if, after commencing communication,
the lawyer learns that the person is one with whom
communication is not permitted by this Rule.

[3] FheThis Ruleapp liese ven though the
represented pers oni nitiates orc onsents to the
communication. Al awyer m ust immediately
terminate  communication w ith a pers onif, afte r
commencing communication, the la wyer le arns that
the person is one with whom communication is not
permitted by this Rule.

Comment [3] is identical to Model Rule 4.2, cmt. [3], exc ept for
the substitution of “This” for “The”.
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ABA Model Rule

Rule 4.2 Communication With Person
Represented By Counsel
Comment

Commission’s Proposed Rule

Rule 4.2 Communication with a
Represented Person
Comment

Explanation of Changes to the ABA Model Rule

[4] As usedin paragraph (a), “the subjectofthe
representation,” “matte r,”an d “pe rson” are no t
limited to a_litigation context. This Rule applies to
communications with any pe rson, whether or not a
party to a formal adjudicative proceeding, contract or
negotiation, whoi srepre sentedb yc ounsel
concerning the matter to which the ¢ ommunication
relates.

Comment [4] e xplains use of the terms “person” and “matter” as
used in the Rule. Th e prop osed Rul e us es the term “pers on”
rather than “party” as in present Rule 2-100 to clarify that the Rule
is not limited to litigation c ontexts and does not refer only to
parties to liti gation. (Cf. Matter of Dale (Rev.Dept. 2005) 4 Cal.
State Bar Ct.Rptr. 798, 804-807.)

[5] The prohibition against “indirect” communication
with a pe rson represented by counsel in_paragraph
(a) is intended to address situations where a lawyer
seeks to _communicate with a r epresented pers on

Comment [5] clarifies the use of the words “directly or indirectly”
in Paragraph (a).

through ani ntermediary suchas an agent or

investigator.
[4] This Rule does not prohibit communication with | [46] This R ule does n ot prohibit | Comment [6] is bas ed on Mo del Rule 4.2, ¢ mt. [4], which has
arepresented person, oran employee or agent of | eemmunicationcommunications with a represented | been modified to conform to the termi nology used in paragraph

such ap erson, c oncerning matters outs ide th e
representation. For exampl e, the exis tence of a
controversy b etween a gov ernmentagency and a
private party, or between two organizations, does not
prohibit a lawyer for either from communicating with
nonlawyer representatives of t he oth er regarding a
separate m atter. Nord oes this R ule prec lude
communication with a repres ented pers on who is
seeking advice from a | awyer who is not otherwise
representing a client in the matter. A lawyer may not
make a communi cation pr ohibited by this R ule

person, or an employee-er, member, agent, or other
constituent of sueh——a  personrepresented
organization, ¢ oncerning ma tters outside the

representation. For e xample, the e xistence of a
controversy, inv estigation or other matte r be tween
athe government ageney-and a private partyperson,
or be tween tw o o rganizations, doe s not prohibit a
lawyer for either from c ommunicating with the other,
orw_ith nonlawyer rep resentatives of the othe r,
regarding a se parate ma tter.—Neordee-s-this—Rule

seoeludocommunientioniih oo oenennind coceon

(b). That paragraph defines “person” in an organizational context.
The revisions als o c larify th e language of th e Model Rul e
comment. The last four sentences of the comment have not been
adopted because they do not materially add to an understanding
of the Rule, are c overed by other comments or are self-evident
from areading of the black letter o fthe Rule itself. The point
stated in th e s tricken s entence--that p arties to a matter m ay
communicate directly with each other — is addressed in Comment
[7] below.
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ABA Model Rule

Rule 4.2 Communication With Person
Represented By Counsel
Comment

Commission’s Proposed Rule

Rule 4.2 Communication with a
Represented Person
Comment

Explanation of Changes to the ABA Model Rule

through the acts of another. See Rule 8.4(a). Parties
toa m atter may c ommunicate di rectly w ith each
other, and a lawyer is not p rohibited from advising a
client concerning a communication that the c lient is
legally enti tled to mak e. Also,ala wyerhav ing
independent ju stification o r legal au thorization fo r
communicating witha rep resented pe rson is
permitted to do so.

[5] Communications authorized by | aw may include
communications by a lawyer on b ehalf ofa client
who is exercising a constitutional or other legal right
to communicate w ith the gov ernment.
Communications authorized by law may also include
investigative ac tivities ofla  wyers repr esenting
governmental entites ,d irectlyor throu gh
investigative age nts, prior to th e commencement of
criminal or c ivil enforcement proc eedings. Whe n
communicating with the accused in a criminal matter,
a government lawyer must comply with this Rule in
addition to honoring the constitutional rights o f the
accused. The fact that a c ommunication does not
violate a s tate o rfeder al constitutional right is
insufficient to e stablish that th e communication is
permissible under this Rule.

Communications Between Represented Persons

Com 'H.'eatle”s authorized b? Ia“l'ﬁ aE thctade

The concepts contained in Model Rule 4.2, cmt. [5] are covered in
more detail in Comments [16] and [19], and so the Mod el Rule
comment has been stricken.
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ABA Model Rule

Rule 4.2 Communication With Person
Represented By Counsel
Comment

Commission’s Proposed Rule

Rule 4.2 Communication with a
Represented Person
Comment

Explanation of Changes to the ABA Model Rule

[7] This Rule does not prohibit represented persons
from communicating directly with one another, and a
lawyer is_n ot pr ohibited from a dvising the la wyer's
client that s uch c ommunication may b e made. A
lawyer may advise a client about what to say or not
to say to a represented person and may draft or edit
the ¢ lient's ¢ ommunications w_ith are presented
person, subject to paragraph (e).

The gistof C omment[4 |- tha trep resented pe rsons m ay
communicate with each other —is found in Model Rule, cmt. [4].
The second sentence of this comment, which states that a lawyer
may a dvise ac lient on whatto say ornottos ayto the
represented person. is designed to address the issue of whether
giving a c¢ lient instructions or directions on whattos aytoth e
represented person amounts to an “indirect communication” with
the rep resented pe rson. (Cf. C OPRAC O pn. 199 3-131.) This
comment thus seeks to clarify that a | awyer can advise or e dit a
client's communications with th e rep resented pa rty without the
communication b eing deemed an indirect communication. The
Model Rule do es not address the con ceptof indirect
communications with represented pers ons; he nce the ne ed to
add this comment.

[8] This Rule does not prevent a law yer who is a
party to a matter fr om communicating d irectly o r
indirectly with a pe rson who is re presented i n the
matter. To avoid possible abuse in such situations,
the la wyer for the re presented person may a dvise
his or her client (1) about the risks and ben efits of
communications with a lawyer-party, and (2) not to
accept _orenga gein _communications with th e

lawyer-party.

Comment [8] has no counterpart in the Mod el Rule. As noted in
Comment [7], represented persons in a matter may communicate
directly with each other. Comment [8] clarifies that the Rule does
not preclude a lawyer who is a party from communicating with the
represented person. The s econd s entence p rovides c autionary
advice on how a represented person may avoid abuses.
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ABA Model Rule

Rule 4.2 Communication With Person
Represented By Counsel
Comment

Commission’s Proposed Rule

Rule 4.2 Communication with a
Represented Person
Comment

Explanation of Changes to the ABA Model Rule

Knowledge of Representation and Limited Scope
Representation

[9] This Rule applies where the lawye r ha s actual
knowledge thatth e pe rsonto be co ntacted is
represented b y anotherla wyer inth e matter.
However, kn owledge ma y be inferred fr om the
circumstances. (See Rule 1.0.1(f).)

The substance of Comment [9] is in Model Rule 4.2, cmt. [8].

[10]Whena lawyerk nowsth ata pers on is
represented by another lawyer on a limited basis, the
lawyer ma y ¢ ommunicate with that person with
respect to matters outside the scope of the limited
representation. (See Comment [6].) In addition, this
Rule does not prevent a lawyer from communicating
with a person who is represented by another lawyer
on a_limited basis where the la wyer who s eeks to
communicate d oes notk now abo utt he oth er
lawyer's limited representation because that
representation has n ot bee n dis closed. In _eith er
event, a la wyer s eeking to communicate with such
person must comply with paragraphs (d) and (e) or
with Rule 4.3.

Comment [10] ha s no ¢ ounterpart in the Mod el Rule. Cali fornia
authorizes limited scope representation in civil cases and family
law c ases. (C alifornia R ules of Court, Rules 3.35-3.37; 5.70 &
5.71) Limited sc ope representation oc curs where a lawye r may
be h ired t o rep resent a pers on onl y for | imited ta sks, which
renders the pers onto be contacted,at the same time, both
represented and unrepresented. Model Rule 1.2 recognizes that
a lawyer may limited the scope of representation, but neither that
Rule nor Model R ule 4 .2 p rovide g uidance o n how to han dle
communications with p artially re presented persons. Comment
[10] is intended to fill this void.
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ABA Model Rule

Rule 4.2 Communication With Person
Represented By Counsel
Comment

Commission’s Proposed Rule

Rule 4.2 Communication with a
Represented Person
Comment

Explanation of Changes to the ABA Model Rule

Represented Organizations and Constituents of
Organizations

[11]1“Represented o rganization” asu sed in
paragraph (b) includes all forms of governmental and
private organ izations, s uch a s cities, counties,
corporations, partnerships, limited i ability
companies, and unincorporated associations.

Comments [11 ] to [15] expl ain para graph (b), a p rovision not
foundinMo del Rule4.2 . Model Rule 4. 2 pr oscribes
communications w ith a represented “p erson,” but does not
attempt to define in an org anizational c ontext which agents or
employees of the o rganization may be c ontacted when the
organization is represented by counsel.

[12] As us ed in para graph (b) (1) “managing agent”
means an __employee, m _ember, age nt _or o ther
constituent of a repres ented orga nization w_ith
general powers to exercise discretion and jud gment
with res pect to the ma tter on beha If of the
organization. A c_onstituent's officia | title or ra_nk
within an orga nization is __not nec essarily
determinative of his or her authority.

See Explanation of Changes for Comment [11].

[13]Paragraph (b )(2) applies to ¢ urrent emp loyees,
members, age nts, and c onstituents of the
organization, who, whether because of their rank or
implicit or explicit conferred authority, are authorized
to speak on behalf of the organization in connection
with the subject matter of the representation, with the
result thatthe irs tatements may c onstitute an
admission on the part of the organization under the
applicable Ca lifornia | aws of a _gency o r e vidence.
(See Evidence Code section 1222.)

See Explanation of Changes for Comment [11].
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[14]1fa n e mployee, me mber, ag ent,0 ro ther
constituent of an o rganization is repres ented in the
matter by his or her own counsel, the consent by that
counsel is sufficient for purposes of this Rule.

See Explanation of Changes for Comment [11].

[15] This Rule gene rally doe s not app ly to
communications w_ith an o rganization's _in-house
lawyer who is acting as a legal representative of the
organization wherethe o rganizationis als o
represented by o utside le gal c ounsel in the ma tter
that is the s ubject of the c ommunication. Ho wever,
this Rule does apply when the in- house lawyer is a
“person” u _nderpa ragraph (__b)(2) withw hom
communications are prohibited by the Rule.

See Explanation of Changes for Comment [11].

Represented Governmental Organizations

[16] Paragraph (c)(1) recognizes that when a la wyer
communicateson b ehalf of ac lient with a
governmental organization s pecial ¢ onsiderations
existas aresult of the rights c onferred under the
First Amendment of the United Sta tes Cons titution
and Article |, section 3 of the California Constitution.
A “public official” as defined in paragraph (g) means
government offic ials w ith the equivalent authority
and res ponsibilities as the non-public organizational
constituents de  scribed in paragraph (__b)(1).
Therefore, ala wyer s eeking to c _ommunicate on

behalf of a client with a go vernmental organization

Comment [1 6] expl ains p aragraph (c)(1),

which h as no

counterpart in the Model Rule. (See discussion above regarding
Paragraph (c)(1).) This Comment also provides p arameters on

permissible communications.
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constituent who is not a pu blic official must comply
with par agraph (b) (2) w hen the la_wyer k nows the
governmental 0 rganization is r epresented i n the
matter. In addition, the lawyer must also comply with
paragraphs (d) and (e) when the lawyer knows the
governmental o rganization is _r epresented in the
matter that is _the subject of the communication, and
otherwise must comply with Rule 4.3.

Represented Person Seeking Second Opinion

[17]Paragraph (c )(2) permits ala wyer who isnot
already representing another person in the matter to
communicate with a person s eeking to hi re n ew
counsel or to obta ina second opi nion where th e
communication is initiated by that person. A | awyer
contacted by suc h a_person continues to be bound

by o ther R ules of Profes sional Conduct. See, e.qg.,
Rules 1.7 and 7.3.

Comment[1 7] expl ains pa ragraph (c)(2), whichh asno
counterpart in the Model Rule.

Communications Authorized by Law _or Court
Order

[18] This Rule is intended to control communications
between a lawyer and persons the lawyer knows to
be rep resentedb yc ounselu nless a  statutory
scheme, courtru le,ca se law, orco urt order
overrides the Rule. There are a number of express
statutory sche mes w hich authorize communications
that would otherwise be s ubject to this Rule. These

This comment explains what is meant by the “authorized by law
exception.” It expands on Comment [5] of the Model Rule.
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statutes protect a variety of other rights such as the
right of employees to organize and to e ngage in
collective bargaining, employee health and safety, or
equal employment opportunity.

[19]Paragraph (c)(3) re cognizes that pros ecutors or
other la wyers representing governmental enti ties in
civil, criminal, or a__dministrative law enfo rcement
investigations, ori__njuv__enilede linquency
proceedings, as au thorized by re levant federal an d
state, ¢ onstitutional, decisional an d s tatutory | aw,
may en gage i nl egitimate inve stigative ac tivities,
either di rectly o r_through i nvestigative a gents and
informants. Al though the “ authorized by | aw”
exception in these circumstances may run counter to
the broader pol icy that underl ies this Rule,
nevertheless, the e xception in this context is in the
publici nterestan dis nec essaryto promo te
legitimate law _enforcement func tions tha t would
otherwise be i mpeded. Com munications unde r
paragraph (c )(3) im plicate oth er rights a nd po licy
considerations, including a pers on's right to counsel
under the 5 th and 6th A _mendments ofth e U.S .
Constitution, and parallel provisions of the California
Constitution (Cal . Const., Art. |, §15), that are
beyond th e sc ope o f this Co mment. In addition,
certain in vestigative activities might be i mproper on
grounds extraneous to this Rule or in circumstances
where a go vernment lawyer engages in mis conduct
or unlawful conduct.

Comment [19 ] r ecognizes thatla w enfo rcement agenc ies, a s
permitted by the “authorized by law” exception in Paragraph c(3),
may eng ageini nvestigative ac tivities whichi nvolve
communications with persons represented by counsel and which
are necessary to promote legitimate law enforcement functions.
The comment provides add itional guidance not fou nd in Mode |
Rule 4.2, cmt. [5].
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[20]Former R ule 2 -100 p rohibited ¢ ommunications
with a_“party” represented by another lawyer, while
paragraph (a) of this Rule prohibits communications
with a “person” represented by another lawyer. This
changeis no tintended to prec lude le gitimate
communications by or _on b ehalf of pros ecutors, or
other lawyers representing governmental entities in
civil, criminal, or admini__strative law enforc ement
investigations, that were re cognized by the fo _rmer
Rule as authorized by la w, ort o expand or| imit
existing law that permits or prohibits communications
under paragraph (c )(3). This ¢ hange al sois not
intended to preclude the development of the law with
respect to w hich criminal and civil law_enforcement
communications are auth orized by law. Noris this
change intended to prec lude legitimate
communicationsby o r onb ehalf of lawyers
representing p ersons _accused of ¢ rimes _that might
be authorized under the Si xth Amendment or other
constitutional right.

Comment [20] explains that the ¢ hange from “party” i n c urrent
Rule 2-100 to “pe rson” in the proposed Rule is notin tended to
alter exi sting investigative c ommunication e xceptions that were
recognized under current rule 2-100. The comment has no Model
Rule ¢ ounterpart si nce ABA Rule 4.2 does not use the word
“party.” In put from pu blic defende rs indicated tha t the rul e’s
proposed change fr om “ party” to “perso n” would impair an
accused’s constitutional rights. To respond to this concern the
Commission added a ne w sentence at the end of Comment [20]
clarifying th atth e r ule is n oti ntended to preclude legitimate
communications by or on behalf of lawyers representing persons
accused of ¢ rimes that mig ht be authorized under the Sixth
Amendment or other constitutional right.

[6] A lawyerw hois wunc ertainw hethera

communication witha rep resented pe rson is
permissible may s eek a court order. A la wyer may
also seek a court order in exceptional circumstances
to authorize a ¢ ommunication that would oth erwise
be pr ohibited by th is Ru le, fo r example, where
communication witha  personrep resented by

counsel is ne cessary to a void reas onably certain

injury.

[621] A lawyerw hois unc ertainw hether a
communication w ith arep resented pers onis
permissible maymight be able to seek a court order.
A law yer may—also might be abl eto seek a court
order in exceptional circumstances to auth orize a
communication that would other wise be pro hibited
by this Rule, for example, where communication with
a pers on re presented by ¢ ounsel is nec essary to
avoid reasonably certain injury.

Comment [2 1] add resses the “a uthorized b yc ourto rder”
exception in paragraph (¢ )(3). Except for m inor changes, this
comment is identical to Comment [6] to the Model Rule.
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[7]1 Inthe case ofa represented organization, this
Rule prohibits communications with a constituent of
the organization who supervises, directs or regularly
consults with the o rganization’s lawyer ¢ oncerning
the ma ttero r hasa uthoritytoo bligateth e
organization with respect to the m atter or whose act
or omi ssion i n connection with the matter may be
imputed to the organization for purposes of civ il or
criminal liability. Consent of the organization’s lawyer
is n ot requi red for communication w ith a former
constituent. If a constituent of the org anization is
represented in the matter by his or her own counsel,
the consent by that counsel to a communication will
be sufficient for purposes of this Rule. Compare Rule
3.4(f). In  communicating with a c urrent or former
constituent of an organization, a lawyer must not use
methods of obtai ning evidence that v iolate the legal
rights of the organization. See Rule 4.4.

B I te'le.ase oFa—fepresented ofganization, t SF

The subject matter of Model Rule 4.2, cmt. [7], is addressed more
fully in paragraph (b) and Comments [11] to [15] of the proposed
Rule. See Explanation of Changes, above.

[8] The prohibition on communications w ith a

represented pe rsono nlya ppliesi nc ircumstances
where the | awyer k nows thatthe pe rson is in fact
represented in the matter to be discussed. This means
that the lawyer has actual knowledge of the fact of the
representation; bu ts uch actual knowledge ma y be
inferred from the circumstances. See Rule 1.0(f). Thus,
the la wyer c annot ev ade the re quirement of ob taining
the consent of counsel by closing eyes to the obvious.

Prohibited  Objectives _of Communications

Permitted Under This Rule

8] o .
he-p lel bition el o I.“H. cations w-ith-a

Model Rule 4.2, cmt. [8], although stricken, is found in the bl ack
letter and in Comment [9] of the proposed Rule (see above).
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[22] A lawyer who is permitted to communicate with a
represented person unde r this Rule mu st comply
with paragraphs (d) and (e).

Comment [22] serves as a reminder that even if a communication
is permitted by this Rule, a lawyer must not abuse the privilege by
disregarding the la wyer’s obligations unde r par agraphs (d) and
(e). There is no counterpart to paragraphs (d) and (e) in the ABA
Rule.

[23]In ¢ ommunicating witha current employee,
member, agent,or oth erc onstituento fan
organization as _permi tted unde r paragraph (b)(2),
including a public official or _employee o fa
governmental o rganization, a la_wyer mu st c omply
with paragraphs (d) and (e). A lawyer must not seek
to obtain information that the la wyer k nows or
reasonably should know is subject to _an evidentiary
or_other privilege of th e org anization. Obtaining
information from a c urrent or forme r e mployee,
member, agent,or oth erc onstituento fan
organization tha t the la_wyer k nows or re _asonably
should know is legally protected from disclosure may
also violate Rules 8.4(c) and 8.4(d).

Comment [2 3] clarifies the scope and ap plication of p aragraphs
(d) and (e), which are not found in the ABA rule. References to
Rule4.4a reinb rackets pendi ngthe Comm ission’s fi nal
consideration of that Rule.

[9] In the eventthe per son with whom the la wyer
communicates is not k nown to be represented by
counsel in the matter, the la wyer's communications
are subject to Rule 4.3.

[924] Inthee—vent—the—persenWhena lawyer's

communications with whema person are not subject to
this Rule be cause the law yer eemmunicatesdoes n ot
know the per sonis represented by ¢ ounsel in the
matter, or because the lawyer knows the person is not
known-to-be-represented by counsel in the matter, the
lawyer's communications are subject to Rule 4.3.

Comment [24] is based on Model Rule 4.2, cmt. [9], but c orrects
an errorin it. Rule 4.3 applies when a lawyer is communicating
with a person the lawyer knows to be unrepresented by counsel,
and it also applies when the lawyer doesn’t know if the person is
unrepresented. Bo th Model Rule 4.2 and pr oposed Rul e 4. 2
apply when the lawyer is communicating with a person the lawyer
knows to be represented by counsel.
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Rule 4.2: Communication with a Represented Person
(Redline Comparison of the Proposed Rule to Previous Public Comment Draft)

In repr esenting a client, a lawyer s hall not c ommunicate directly or
indirectly abou t the s ubject of th e rep resentation with a pers on the
lawyer kn ows to be r epresented by an other la wyer in th e ma tter,
unless the lawyer has the consent of the other lawyer.

For purposes of this Rule, a “person” includes:

(1) A current officer, di rector, pa rtner, or m anaging agent of a
corporation, pa rtnership, a ssociation, o r othe r represented
organization; or

(2) A current empl oyee, mem ber, agent or othe r constituent of a
represented org anizationifth es ubject mattero fthe
communication isan yac tor omission of the employee,
member, agen t or other ¢ onstituentin connection with the
matter, which mayb e bi ndingup on or imputedto the
organization for purpos es of civil or criminal liability, ori f the
statement of such person may constitute an admission on the
part of the organization.

This Rule shall not prohibit:

(1) Communications w ith a publ ic official, board, c ommittee or
body; or

(2) Communications initiated b y a pers ons eeking advice or
representation from a nind ependent la wyer of the p erson’s
choice; or

RRC - 2-100 [4-2] - Rule - XDFT19.1 (06-30-10) - Cf. to DFT18 (10-19-09)-RD-KEM

(8)  Communications authorized by law or a court order.

When ¢ ommunicating on be half o f aclie nt with any persona s
permitted by this Rule, a lawyer shall not state or imply that the lawyer
is disinterested. W hen the la wyer knows or reasonably should know
that th e pers on misunderstands th e lawyer's rol e in the ma tter, the
lawyer shall make reasonable efforts to correct the misunderstanding.

In any communication permitted by this Rule, a lawyer shall not seek to
obtain privileged or othe r confidential information the lawyer knows or
reasonably should know the person may not rev eal without violating a
duty to another or which the lawyer is not otherwise entitled to receive.

Ala wyerforac orporation, partne rship, a ssociation or othe r
organization s hall n ot repr esentthat he ors he r epresents all
employees, members, agents or oth er constituents of the organization
unless such representation is true.

As us ed in thi s Rule, “publ ic official” me ans a pu blic offic er of the
United States government, or of a state, or of a ¢ ounty, township, city,
political s ubdivision, or ot her g overnmental organization, with the
equivalent authorit yandr esponsibilitiesa s the non- public
organizational constituents described in paragraph (b)(1).
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COMMENT

Overview and Purpose

(1]

(2]

(3]

(4]

(3]

This Rule contributes to the p roper functioning of the legal system by
protecting a person who has chosen to be represented by a lawyer in a
matter aga inst pos sible overreaching b y other| awyers w ho are
participating in the matter, interference by those lawyers with the client-
lawyer relationship, and th e u ncounseled d isclosure of i nformation
relating to the representation.

This R ule appl ies to
represented b y counsel
communication relates.

communications withan yp erson whois
concerning the ma tterto  which the

This Ru le app lies e ven thou gh the rep resented pe rson initia tes or
consents to the communication. A lawyer must immediately terminate
communication with a person if, after commencing communication, the
lawyer learns that the p erson is one with whom communication is not
permitted by this Rule.

As used in paragraph (a), “the subject of the representation,” “matter,”
and “person” are not limited to a litigation context. This Rule applies to
communications with any person, w hether or not a party to a formal
adjudicative proceeding, contract or negotiation, who is represented by
counsel concerning the matter to which the communication relates.

The p rohibition against “ind irect” c ommunication withap erson
represented by counsel in paragraph (a )is intended to addre ss
situations wh ere a lawyer seeks to c ommunicate with a represented
person through an intermediary such as an agent or investigator.
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(6]

This Rul e doe s not pr ohibit c ommunications w ith a rep resented
person, or an emp loyee, member, age nt, or other c onstituent of a
represented orga nization, concerning matters  outs ide the
representation. For example, th e exi stence ofac ontroversy,
investigation or other matter bet ween the gov ernment and a private
person, or between two organizations, does not prohi bit a la wyer for
either fro m ¢ ommunicating with the  other, or with nonlawyer
representatives of the other, regarding a separate matter.

Communications Between Represented Persons

[7]

(8]

This Rule does not prohibit re presented persons from ¢ ommunicating
directly with one another, and a lawyer is not prohibited from advising
the lawyer’s client that such communication may be made. Ala wyer
may advise a client about what to say or notto say to a represented
person and m ay dr aft or editthe client's c ommunications w ith a
represented person, subject to paragraph (e).

This Rule does not prevent a lawyer who is a party to a matter from
communicating directly or indirectly with a person who is represented
in the matter. To avoid possible abuse in such situations, the lawyer
for the rep resented person may advise his or her client (1) about the
risks and benefits of communications with a lawyer-party, and ( 2) not
to accept or engage in communications with the lawyer-party.

Knowledge of Representation and Limited Scope Representation

9]

This Rule applies w here the lawye r h as ac tual knowledge tha t the
person to be contacted is represented by another lawyer in the matter.
However, knowledge may be inferred from the circumstances. {(See
Rule 1.0.1(f).}
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(10]

When a lawyer knows that a person is represented by another lawyer
on a limited basis, the lawyer may communicate with that pe rson with
respect to matters outsi de the sco pe of the limited repres entation.
{See Comment [6].} In add ition, this Rule does not prevent a lawyer
from ¢ ommunicating with a p erson whois rep resented b y another
lawyer on a limited basis where the lawyer who seeks to communicate
does not know about the other lawyer’s limited representation because
that representation has not been disclosed. In either event, a lawyer
seekingto ¢ ommunicate withs uch person mustc omply with
paragraphs (d) and (e) or with Rule 4.3.

Represented Organizations and Constituents of Organizations

(1]

[12]

[13]

“Represented organization” as used in paragraph (b) includes all forms
of governmental and private organizations, such as ci ties, counties,
corporations, partnership s, limit ed liability companies, and
unincorporated associations.

As us ed in parag raph (b) (1) “ma naging agent” means an employe e,
member, agent or other constituent of a represented organization with
general powers to exercise discretion and judgment with respect to the
matter on behalf of the organization. A constituent’s official title or rank
within an orga nization is not necessarily d eterminative of his or her
authority.

Paragraph (b)(2) applies to current employees, members, agents, and
constituents of the organization, who, whether because of their rank or
implicit or expli cit conferred a uthority, ar e a uthorized to s peak on
behalf of th e organization in connection with the subject matter of the
representation, with the res ult that their statements may constitute an
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[14]

[19]

admission on the p artof the o rganization un der the ap plicable
California laws of ag ency or ev idence. {See Evid ence C ode s ection
1222

If an employee, member, agent, or other constituent of an organization
is represented in the matter by his or her own counsel, the consent by
that counsel is sufficient for purposes of this Rule.

This Rule g enerally do es not apply to ¢ ommunications with an
organization’s in-house lawyer who is acting as a leg al representative
of the organization w here the orga nization is als o rep resented by
outside le gal c ounseli nthe matte rtha t isthes ubject of the
communication. Ho wever, th is Rule does apply when the in-house
lawyer is a “pe rson”und erpa ragraph (b)(2) withwh om
communications are prohibited by the Rule.

Represented Governmental Organizations

[16]

Paragraph (c)(1) r ecognizes that when a lawyer c ommunicates o n
behalf of ac lient witha gov ernmental org anization special
considerations exist as a res ult of the righ ts conferred under the First
Amendment of the United States Constitution and Article |, section 3 of
the California Constitution. A “public official” as defined in paragraph
(g) me ans go vernment offici als with the eq uivalent autho rity and

responsibilities as the non-public organizational constituents described
in paragraph (b)(1). Therefore, a la wyer seeking to communicate on
behalf of a client with a go vernmental organization constituent who is
not a public official must comply with paragraph (b)(2) when the lawyer
knows the g overnmental organization is represented in the matter. In
addition, the lawyer must also c omply with pa ragraphs (d) and (e)
when the la wyer knows the governmental organization is represented

129



in the matter tha t is the s ubject of the communication, and otherwise
must comply with Rule 4.3.

Represented Person Seeking Second Opinion

(17]

Paragraph (c)(2) p ermits ala wyer who is n ot al ready representing
another person in the matter to communicate with a person seeking to
hirene wc ounsel ortoobtai n a secondopinion w here the
communication is initiated by that person. A lawyer contacted by such
ap erson continuesto be boundb yo ther Ru les of Professional
Conduct. {See, e.g., Rules #3-1.7 and 7.34+7.)

Communications Authorized by Law or Court Order

(18]

(19]

This Rule controls communications between a lawyer and persons the
lawyer knows to be represented by counsel unless a statutory scheme,
court rule, case law, or ¢ ourt order ov errides the Rul e. There are a
number of express statutory schemes which authorize communications
that would otherwise be subject to this Rule. These statutes protect a
variety of other rights such as the right of employees to organize and to
engage in collective bargaining, employee health and safety, or eq ual
employment opportunity.

Paragraph (c)(3) recognizes tha tpros ecutors o rothe r lawyers
representing governmental entities in civil, criminal, or administrative
law enforcement investigations, or in juvenile delinquency proceedings,
as authorized by rel evant federal and state, constitutional, de cisional
and s tatutory la w, m ay engage in legitimate i nvestigative a ctivities,
either di rectly or throug h investigative age nts and informants.
Although the “authorized by law” exception i n th ese c ircumstances
may ru n ¢ ounter toth e broa der p olicy that u nderlies this Rul e,
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[20]

[21]

nevertheless, the exception in this context is in the public interest and
is nec essary to pro mote legitimate la w e nforcement func tions that
would otherwise be impeded. Communications under paragraph (c)(3)
implicate other rights and policy c onsiderations, including a per son’s
rightto c ounsel underthe 5th and 6th A mendments of the U.S.
Constitution, and parallel provisions of the California Constitution (Cal.
Const., Art. 1, §15), t hat are beyond the scope of this Comment. In
addition, certain investigative activities might be i mproper on grounds
extraneous to this Rule o rinci rcumstances where a go vernment
lawyer engages in misconduct or unlawful conduct.

Former R ule 2-100  prohibited c ommunications witha  “party”
represented b y an other | awyer, while p aragraph (a ) o fthi s Rule
prohibits communications with a “ person” r epresented by another
lawyer. This changeis notinten dedtoprec Iude legitimate
communications by or on b ehalf of pro secutors, or o ther| awyers
representing governmental entities in civil, criminal , or administrativ e
law e nforcement inv estigations, that w ere recognized by the former
Rule a s a uthorized by la w, or to e xpand or limit exis ting law that
permits o r p rohibits com munications un der p aragraph ( c)(3). This
change als o is not in tended to prec lude the development of the law
with  respect tow hichc riminal andc ivilla w enforcement
communications are auth orized by law._Nor is this change intended to
preclude legitimate communications by or on b ehalfo f lawyers
representing p ersons a ccused of c rimes that mightb e au thorized
under the Sixth Amendment or other constitutional right.

Ala wyer whois u ncertain whether ac ommunication witha

represented person is permissible might be able to seek a court order.
A lawyer also mightbe ab letos eek a court orde ri n exc eptional
circumstances to a uthorize a ¢ ommunication that would oth erwise be
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prohibited by this Rul e, for exa mple, w here c ommunication w ith a
person re presented by c ounsel is nec essary to a void reas onably
certain injury.

Prohibited Objectives of Communications Permitted Under This Rule

(22]

(23]

(24]

A lawyer who is permitted to communicate with a represented person
under this Rule must comply with paragraphs (d) and (e).

In communicating with a current emp loyee, m ember, ag ent, or oth er
constituent of an or ganization as permi tted unde r p aragraph ( b)(2),
including a public official or em ployee of a governmental organization,
a lawyer must comply with paragraphs (d) and (e). A lawyer must not
seek to obtain information that the lawyer knows or reasonably should
know is subject to an evidentiary or other privilege of the organization.
{See{Rule4-4}- Obtai ning in formation fromac urrentor fo rmer
employee, member, agent, or other constituent of an organization that
the lawyer knows or reasonably should know is legally protected from
disclosure may also violate Rules-{4-4], 8.4(c) and 8.4(d).

When a lawyer's communications with a person are not subject to this
Rule because the lawyer does not know the person is represented by
counsel in the m atter, or because the lawyer knows the p erson is not
represented by counsel in the matter, the lawyer's communications are
subject to Rule 4.3.
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(a)y—+A)—Whileln

Rule 2-1804.2 Communication With a Person Represented PartyBy Counsel

(Comparison of the Current Proposed Rule to Current California Rule)

representingac lient, a memberlawyer shall not
communicate dir ectly or in directly aboutth es ubjectof the
representation w ith a partyperson the memberlawyer knowst o be
represented by another lawyer in the matter, unless the memberlawyer
has the consent of the other lawyer.

{B)-For purposes of this ruleRule, a “partyperson” includes:

(1)  AnA current offic er, direc tor, partner, or managing age nt of a
corporation—er, pa rtnership, a ssociation, ard-a—partrer—or
managing-agent-of-a—partnershipother represented organization;

or

(2) An—association-membe—ror—anA curre nt emp loyee—ofan—
association, corporationmember, agent or partrership;other
constituent of a represented organization if the subject matter of
the c ommunication is any act or omission of such-p-ersenthe
employee, memb er, agent or other ¢ onstituent in ¢ onnection
with the m atter, which may b e binding upon or imputed to the
organization for purposes of civil or c riminal liability, or wheseif
the statement of such person may constitute an adm ission on
the part of the organization.

{&)-This ruleRule shall not prohibit:

(1) Communications with a publ ic efficerofficial, board, committee;
or body; or
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(e

0

(2) Communications i nitiated by a partyperson seeking ad vice or
representation from a n independentla wyer of the

party'sperson's choice; or
3) Communications etherwise-authorized by law_or a court order.

When ¢ ommunicating on _be half o f a clie nt _with any persona s
permitted by this Rule, a lawyer shall not state or imply that the lawyer
is disinterested. When the lawyer knows or reasonably should know
that the pers on mis understands the la wyer's role in the ma tter, the
lawyer shall make reasonable efforts to correct the misunderstanding.

In any communication permitted by this Rule, a lawyer shall not seek to
obtain privileged or othe r confidential information the lawyer knows or
reasonably should know the person may not rev eal without violating a
duty to another or which the lawyer is not otherwise entitled to receive.
A lawyer for a corporation, partners hip, ass _ociation or other
organization s _hall n ot repr esent that he or s he r_epresents all
employees, members, agents or oth er constituents of the organization
unless such representation is true.

As u sed in this Rule, “ public official” means a pub lic officer of the
United States government, or of a_state, or of a county, township, city,
political s ubdivision, or ot _her g overnmental organization, with the
equivalent authorit _yand r esponsibilitiesa s the non- public
organizational constituents described in paragraph (b)(1).
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COMMENT

Overview and Purpose

il This Rule contributes to th e proper functioning of the legal system by
protecting a person w ho has ch osen to be represented by alawyerina
matter against possible overreaching by other lawyers who are participating in
the m atter, interference by those lawyers with the c lient-lawyer rel ationship,
and the uncounseled disclosure of information relating to the representation.

2] This Ru le a pplies to ¢ ommunications with an y pe rson who is
represented by ¢ ounsel concerning the ma tter to w hich the communication
relates.

31 This Rul e applies even though the r epresented pers on initiates or
consents to the _communication. A lawyer m ust immediately termin ate
communication with a person if, after commencing communication, the lawyer
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learns that the pe rson is 0 ne with whom com munication is not p ermitted by
this Rule.

» o«

[4] As used in paragraph (a), “the subject of the representation,” “matter,”
and “person” ar_e not limited _to a litigat ion ¢ ontext. This Rule _applies to
communications with any pers _on, w hetheror nota party to a formal
adjudicative proc eeding, ¢ ontract or negotiation, who i s repr esented by

counsel concerning the matter to which the communication relates.

5] The p rohibition ag ainst “indirect” ¢ ommunication with ap erson
represented by c ounsel in paragraph (a)isintended to addres s situations
where a lawyer seeks to communicate with a represented person through an
intermediary such as an agent or investigator.

[6] This Rule does not prohibit communications with a represented person,
or a n e mployee, me mber, agent, or o _ther constituent of a repres ented
organization, concerning matters outs ide th e repr esentation. Fo r e xample,
the existence o fa controversy, investigation or oth er matter b etween the
government and a pri vate pers on, or bet ween t wo o rganizations, do es n ot
prohibit a lawyer for e ither fro m ¢ ommunicating w ith the other, or _ with
nonlawyer representatives of the other, regarding a separate matter.

Communications Between Represented Persons

[71 This Rule does not prohibit re presented persons from communicating
directly with one a nother, and a lawyer is not proh ibited from advising the
lawyer's client that such communication may be made. A lawyer may advise
a client about what to say or not to say to a represented person and may draft
or ed it the client's communications with a _rep resented person, s ubject to

paragraph (e).
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81 This Rule does not prevent a lawyer who is a party to a matter from
communicating directly or indirectly with a pe rson who is represented in the
matter. To av_oid p ossible abus e in _such s ituations, the lawye r for the
represented pers on_may advise his or _her client (1) about the ris ks and
benefits of ¢ ommunications with a | awyer-party, and (2) n ot to _accept or
engage in communications with the lawyer-party.

Knowledge of Representation and Limited Scope Representation

91 This Rule applies where the | awyer h as ac tual k nowledge that the
person to be ¢ _ontacted is _represented by another lawyer in _the matter.
However, knowledge m ay be inferred from the ¢ ircumstances. See Rule

1.0.1(f).

[10] When a lawyer knows that a person is represented by another lawyer
on a limited basis, the lawyer may communicate with that person with respect
to matters outside the scope of the limited representation. See Comment [6].
In addition, this Rule does not prevent a | awyer from communicating with a
person who is represented by another lawyer on a limited basis where the
lawyer who seeks to communicate does not k now about th e other lawyer's
limited repres entation becau se that repr esentation h as not been discl osed.
In ei ther ev ent, al awyer s eeking to ¢ ommunicate with s uch person mus t
comply with paragraphs (d) and (e) or with Rule 4.3.

Represented Organizations and Constituents of Organizations

[11]1 ‘Represented organization” as used in paragraph (b) includes all forms
of governmental a nd private organizations, s uch as c ities, ¢ _ounties,
corporations, partnerships, limited lia bility c ompanies, and uni _ncorporated
associations.
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[12] As used in paragraph (b) (1) “managing agent” means an employe e,
member, agent or othe r c onstituent of ar epresented orga nization with
general powers to exercise discretion and judgment with respect to the matter
on behalf of th e organization. A constituent's official title or rank within an
organization is not necessarily determinative of his or her authority.

[13] Paragraph (b)(2) applies to current employees, members, agents, and
constituents of the organization, who, whether because of their rank or implicit
or_explicit c onferred authority, are authorized to s peak on behalf of the
organization in connection with the s ubject matter of the rep resentation, with
the result that their statements may constitute an admission on the part of the
organization under the applicable California laws of agency or evidence. See
Evidence Code section 1222.

[14] If an employee, member, agent, or other constituent of an organization
is repres ented in the matter by h is or_her own counsel, the consent by that
counsel is sufficient for purposes of this Rule.

[15] This Rul e generallyd oes notap ply toc ommunications with an
organization's in-house lawyer who is acting as a leg al representative of the
organization where the org anization is als o repres ented by o utside legal
counsel in the matter that is the subject of the communication. However, this
Rule d oes apply when the in-house lawyeris a “person” under paragraph
(b)(2) with whom communications are prohibited by the Rule.

Represented Governmental Organizations

[16] Paragraph (c )(1) re cognizes that when a lawyer c ommunicates on
behalf of a client with a go vernmental organization s pecial ¢ onsiderations
exist as a res ult of th e rights conferred un der the First Amendment of the
United State s C onstitution and Article 1, s ection3 of the Ca _lifornia
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Constitution. A “public o fficial” as de fined in paragr _aph (g) means
government officials with the equivalent authority and res ponsibilities as the
non-public organi zational constituents described in pa  ragraph (b) (1).
Therefore, a_lawyer s eeking to ¢ ommunicate on behalf of a client with a
governmental organization constituent who is not a public official must comply
with paragraph (b)(2) when the lawyer knows the governmental organization
is represented in the matter. In addition, the | awyer must also comply with
paragraphs (d) and (e) when the lawyer knows the governmental organization
is represented i n the matter th at is the s ubject o f the communication, and
otherwise must comply with Rule 4.3.

Represented Person Seeking Second Opinion

[17]1 Paragraph (c)(2) pe rmits ala wyer who is no t al ready r epresenting
another person in the ma tter to communicate with a pers on seeking to hi re
new c ounsel or to ob tain a_second opi nion where the c ommunication is
initiated by tha t person. A lawyer contacted by s uch a pers on continues to
be bound by othe r Rules of Profess ional Conduct. See, e.g., R ules 1.7 and
7.3.

Communications Authorized by Law or Court Order

[18] This Rule controls communications between a lawyer and persons the
lawyer knows to be represented by counsel unless a statutory scheme, court
rule, case law, or court order ove rrides the Rule. There are a number of
express statutory schemes which authorize communications that would
otherwise be subject to this Rule. These statutes protect a variety of other
rights such as the right of employees to organize and to engage in collective
bargaining, employee health and safety, or equal employment opportunity.
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[19] Paragraph (c)(3) recognizes tha t pros ecutors o rothe r lawyers
representing governmental ent_ities in__civil, criminal, or administrative | aw
enforcement in_vestigations, orinj uvenile del inquency pr oceedings, as
authorized by relevant fede ral and _state, ¢ onstitutional, d ecisional and
statutory law, may engage in | egitimate investigative activities, either directly
or through investigative agents and informants. Although the “authorized by
law” exception in these circumstances may run c ounter to the broader policy
that underlies this Rule, nevertheless, the exception in this context isin the
public interest an d is n ecessary to prom ote legitimate la w _enforcement
functions that  would o _therwise be imp eded. Commu__ nications under
paragraph (c)(3) implicate other rights and policy considerations, including a
person's right to counsel under the 5th an d 6th Amendm ents of the U.S.
Constitution, and parallel provisions of the California Constitution (Cal. Const.,
Art. |, §15), tha t are be yond the scope of this Comment. In addition, certain
investigative activities might be improper on grounds extraneous to this Rule
orin circumstances where a government | awyer e ngages in misconductor
unlawful conduct.

[20] Former Rule 2-100  prohibited ¢ ommunications w itha* party”
represented by an other | awyer, while par agraph (a) of th is Rule pro hibits
communications with a “pe rson” represented by a nother lawyer. This
change is not intended to preclude legitimate communications by or on behalf
of prosecutors, or oth er | awyers repr esenting gov ernmental entities in_civil,
criminal, orad _ministrative law _enforcement investigations, tha t were
recognized by the former Rule as au thorized by law, or to e xpand or_limit
existing law that permits or prohibits communications under paragraph (c)(3).
This change also is not intended to preclude the de velopment of the law with
respect to which criminal an d c ivil la w_enforcement ¢ ommunications are
authorized by law. Noris this change intended to preclude legi timate
communications by or on beh alf of lawyers representing persons accused of
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crimes that mi__ght be au thorized under th e Sixth A _mendment o r other
constitutional right.

[21] Ala wyer whois u ncertain whether ac ommunication with a
represented p erson i s pe rmissible mig ht be able to s eek a court order. A
lawyer also might be able to seek a court order in exceptional circumstances
to authorize a communication that would otherwise be prohibited by this Rule,
for example, where communication with a person represented by c ounsel is
necessary to avoid reasonably certain injury.

Prohibited Objectives of Communications Permitted Under This Rule

[22] A lawyer who is permitted to communicate with a represented person
under this Rule must comply with paragraphs (d) and (e).

[23] In communicating with a current employee, me mber, age nt, or othe r
constituent of an organization as permitted under paragraph (b)(2), including
a public official or employee of a governmental orga nization, a_lawyer must
comply with parag raphs (d) and (e). A lawyer mus t not seek to obtain
information that the lawyer knows or reasonably should know is subject to an
evidentiary or other privilege of the organization. Obtaining information from
a current or _former em ployee, mem ber, agent, or other ¢ onstituent o f an
organization that the la_wyer k nows or re asonably should k now is legally
protected from disclosure may also violate Rules 8.4(c) and 8.4(d).

[24] When a lawyer's communications with a person are not subject to this
Rule because the lawyer does not know the person is represented by counsel
in the matter, or because the lawyer knows the person is not represented by
counsel in the matter, the lawyer's communications are subject to Rule 4.3.
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Rule 4.2: Communication with a Represented Person
(Commission’s Proposed Rule — Clean Version)

In repr esenting a client, a lawyer s hall not c ommunicate directlyor
indirectly abou t the s ubject of th e rep resentation with a pers on the
lawyer kn ows to be r epresented by an other la wyer in th e ma tter,
unless the lawyer has the consent of the other lawyer.

For purposes of this Rule, a “person” includes:

(1) A current officer, di rector, pa rtner, or m anaging agent of a
corporation, pa rtnership, a ssociation, o r othe r represented
organization; or

(2) A current empl oyee, mem ber, agent or othe r constituent of a
represented org anizationifth es ubject mattero fthe
communication isan yac tor omission of the employee,
member, agen t or other ¢ onstituentin connection with the
matter, which mayb e bi ndingup on or imputedto the
organization for purpos es of civil or criminal liability, ori f the
statement of such person may constitute an admission on the
part of the organization.

This Rule shall not prohibit:

(1) Communications w ith a publ ic official, board, c ommittee or
body; or

(2) Communications initiated b y a pers ons eeking advice or
representation from a n ind ependent la wyer of the p erson’s
choice; or
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(8)  Communications authorized by law or a court order.

When ¢ ommunicating on be half o f aclie nt with any persona s
permitted by this Rule, a lawyer shall not state or imply that the lawyer
is disinterested. W hen the la wyer knows or reasonably should know
that th e pers on misunderstands th e lawyer's rol e in the ma tter, the
lawyer shall make reasonable efforts to correct the misunderstanding.

In any communication permitted by this Rule, a lawyer shall not seek to
obtain privileged or othe r confidential information the lawyer knows or
reasonably should know the person may not rev eal without violating a
duty to another or which the lawyer is not otherwise entitled to receive.

Ala wyerforac orporation, partne rship, a ssociation or othe r
organization s hall n ot repr esentthat he ors he r epresents all
employees, members, agents or oth er constituents of the organization
unless such representation is true.

As us ed in thi s Rule, “publ ic official” me ans a pu blic offic er of the
United States government, or of a state, or of a ¢ ounty, township, city,
political s ubdivision, or ot her g overnmental organization, with the
equivalent authorit yandr esponsibilitiesa s the non- public
organizational constituents described in paragraph (b)(1).

137



COMMENT

Overview and Purpose

(1]

(2]

(3]

(4]

(3]

This Rule contributes to the p roper functioning of the legal system by
protecting a person who has chosen to be represented by a lawyer in a
matter aga inst pos sible overreaching b y other| awyers w ho are
participating in the matter, interference by those lawyers with the client-
lawyer relationship, and th e u ncounseled d isclosure of i nformation
relating to the representation.

This R ule appl ies to
represented b y counsel
communication relates.

communications withan yp erson whois
concerning the ma tterto  which the

This Ru le app lies e ven thou gh the rep resented pe rson initia tes or
consents to the communication. A lawyer must immediately terminate
communication with a person if, after commencing communication, the
lawyer learns that the p erson is one with whom communication is not
permitted by this Rule.

As used in paragraph (a), “the subject of the representation,” “matter,”
and “person” are not limited to a litigation context. This Rule applies to
communications with any person, w hether or not a party to a formal
adjudicative proceeding, contract or negotiation, who is represented by
counsel concerning the matter to which the communication relates.

The p rohibition against “ind irect” c ommunication withap erson
represented by counsel in paragraph (a )is intended to addre ss
situations wh ere a lawyer seeks to c ommunicate with a represented
person through an intermediary such as an agent or investigator.
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(6]

This Rul e doe s not pr ohibit c ommunications w ith a rep resented
person, or an emp loyee, member, age nt, or other c onstituent of a
represented orga nization, concerning matters  outs ide the
representation. For example, th e exi stence ofac ontroversy,
investigation or other matter bet ween the gov ernment and a private
person, or between two organizations, does not prohi bit a la wyer for
either fro m ¢ ommunicating with the  other, or with nonlawyer
representatives of the other, regarding a separate matter.

Communications Between Represented Persons

[7]

(8]

This Rule does not prohibit re presented persons from ¢ ommunicating
directly with one another, and a lawyer is not prohibited from advising
the lawyer’s client that such communication may be made. Ala wyer
may advise a client about what to say or notto say to a represented
person and m ay dr aft or editthe client's c ommunications w ith a
represented person, subject to paragraph (e).

This Rule does not prevent a lawyer who is a party to a matter from
communicating directly or indirectly with a person who is represented
in the matter. To avoid possible abuse in such situations, the lawyer
for the rep resented person may advise his or her client (1) about the
risks and benefits of communications with a lawyer-party, and ( 2) not
to accept or engage in communications with the lawyer-party.

Knowledge of Representation and Limited Scope Representation

9]

This Rule applies w here the lawye r h as ac tual knowledge tha t the
person to be contacted is represented by another lawyer in the matter.
However, kn owledge may be in ferred fr om th e c ircumstances. See
Rule 1.0.1(f).

138



(10]

When a lawyer knows that a person is represented by another lawyer
on a limited basis, the lawyer may communicate with that pe rson with
respect to matters outside the scope of the limited representation. See
Comment [6]. In addition, this Rule does not prevent a lawyer from
communicating with a person who is represented by another lawyer on
a limited basis where the lawyer who seeks to communicate does not
know a bout the oth er la wyer’s | imited rep resentation bec ause that
representation ha s not been disc losed. In eitherev ent, ala wyer
seekingto ¢ ommunicate withs uch person mustc omply with
paragraphs (d) and (e) or with Rule 4.3.

Represented Organizations and Constituents of Organizations

(1]

[12]

(13]

“Represented organization” as used in paragraph (b) includes all forms
of governmental and private organizations, such as ci ties, counties,
corporations, partnership s, limit ed liability companies, and
unincorporated associations.

As us ed in parag raph (b) (1) “ma naging agent” means an employe e,
member, agent or other constituent of a represented organization with
general powers to exercise discretion and judgment with respect to the
matter on behalf of the organization. A constituent’s official title or rank
within an orga nization is not necessarily d eterminative of his or her
authority.

Paragraph (b)(2) applies to current employees, members, agents, and
constituents of the organization, who, whether because of their rank or
implicit or expli cit conferred a uthority, ar e a uthorized to s peak on
behalf of th e organization in connection with the subject matter of the
representation, with the res ult that their statements may constitute an
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[14]

[19]

admission on the p artof the o rganization un der the ap plicable
California la ws of agency or evidence. See Evidence Cod e s ection
1222.

If an employee, member, agent, or other constituent of an organization
is represented in the matter by his or her own counsel, the consent by
that counsel is sufficient for purposes of this Rule.

This Rule g enerally do es not apply to ¢ ommunications with an
organization’s in-house lawyer who is acting as a leg al representative
of the organization w here the orga nization is als o rep resented by
outside le gal c ounseli nthe matte rtha t isthes ubject of the
communication. Ho wever, th is Rule does apply when the in-house
lawyer is a “pe rson”und erpa ragraph (b)(2) withwh om
communications are prohibited by the Rule.

Represented Governmental Organizations

[16]

Paragraph (c)(1) r ecognizes that when a lawyer c ommunicates o n
behalfo fa c lient with a governmental organizations pecial
considerations exist as a res ult of the righ ts conferred under the First
Amendment of the United States Constitution and Article |, section 3 of
the California Constitution. A “public official” as defined in paragraph
(g) me ans go vernment offici als with the eq uivalent autho rity and

responsibilities as the non-public organizational constituents described
in paragraph (b)(1). Therefore, a la wyer seeking to communicate on
behalf of a client with a go vernmental organization constituent who is
not a public official must comply with paragraph (b)(2) when the lawyer
knows the g overnmental organization is represented in the matter. In
addition, the lawyer mus t also c omply with pa ragraphs (d) and (e)
when the la wyer knows the governmental organization is represented
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in the matter tha t is the s ubject of the communication, and otherwise
must comply with Rule 4.3.

Represented Person Seeking Second Opinion

(17]

Paragraph (c)(2) p ermits ala wyer who is n ot al ready representing
another person in the matter to communicate with a person seeking to
hirene wc ounsel ortoobtai n a secondopinion w here the
communication is initiated by that person. A lawyer contacted by such
ap erson continuesto be boundb yo ther Ru les of Professional
Conduct. See, e.g., Rules 1.7 and 7.3.

Communications Authorized by Law or Court Order

(18]

[19]

This Rule controls communications between a lawyer and persons the
lawyer knows to be represented by counsel unless a statutory scheme,
courtrule, case law, or court order overrides the Rul e. There are a
number of express statutory schemes which authorize communications
that would otherwise be subject to this Rule. These statutes protect a
variety of other rights such as the right of employees to organize and to
engage in collective bargaining, employee health and safety, or equal
employment opportunity.

Paragraph (c)(3) recognizes tha t pros ecutors o rothe r lawyers
representing governmental entities in civil, criminal, or administrative
law enforcement investigations, or in juvenile delinquency proceedings,
as authorized by rel evant federal and state, constitutional, de cisional
and s tatutory la w, m ay engage in legitimate i nvestigative a ctivities,
either di rectly or throug h investigative age nts and informants.
Although the “authorized by law” exception i n th ese c ircumstances
may ru n ¢ ountertoth e broa der p olicy that u nderlies this Rul e,
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[20]

[21]

nevertheless, the exception in this context is in the public interest and
is nec essary to pro mote legitimate la w e nforcement func tions that
would otherwise be impeded. Communications under paragraph (c)(3)
implicate other rights and policy c onsiderations, including a per son’s
rightto c ounsel underthe 5th and 6th A mendments of the U.S.
Constitution, and parallel provisions of the California Constitution (Cal.
Const., Art. 1, §15), t hat are beyond the scope of this Comment. In
addition, certain investigative activities might be i mproper on grounds
extraneous to this Rule o rinci rcumstances where a go vernment
lawyer engages in misconduct or unlawful conduct.

Former R ule 2-100  prohibited ¢ ommunications witha  “party”
represented b y an other | awyer, while p aragraph (a ) o fthi s Rule
prohibits communications with a “ person” r epresented by another
lawyer. This changeis notinten dedtoprec Iude legitimate
communications by or on b ehalf of pro secutors, or o ther| awyers
representing governmental entities in civil, criminal, or administrativ e
law e nforcement inv estigations, that w ere recognized by the former
Rule a s a uthorized by law, or to e xpand or limit exis ting law that
permits o r p rohibits com munications un der p aragraph ( c)(3). This
change als o is not in tended to prec lude the development of the law
with  respect tow hichc riminal andc ivilla w enforcement
communications are auth orized by law. Nor is this change intended to
preclude legitimate communications by or on b ehalfo f lawyers
representing p ersons a ccused of c rimes that might b e au thorized
under the Sixth Amendment or other constitutional right.

Ala wyer whois u ncertain whether ac ommunication witha

represented person is permissible might be able to seek a court order.
A lawyer also might be ab letos eek a court orde ri n exc eptional
circumstances to a uthorize a c ommunication that would oth erwise be
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prohibited by this Rul e, for exa mple, w here c ommunication w ith a
person re presented by c ounsel is nec essary to a void reas onably
certain injury.

Prohibited Objectives of Communications Permitted Under This Rule

(22]

(23]

(24]

A lawyer who is permitted to communicate with a represented person
under this Rule must comply with paragraphs (d) and (e).

In communicating with a current emp loyee, m ember, ag ent, or oth er
constituent of an or ganization as permi tted unde r p aragraph ( b)(2),
including a public official or em ployee of a governmental organization,
a lawyer must comply with paragraphs (d) and (e). A lawyer must not
seek to obtain information that the lawyer knows or reasonably should
know is subject to an evidentiary or other privilege of the organization.
Obtaining informa tion from a curr ent o r former em ployee, m ember,
agent, or other constituent of an organization that the lawyer knows or
reasonably should know is legally protected from disclosure may also
violate Rules 8.4(c) and 8.4(d).

When a lawyer’'s communications with a person are not subject to this
Rule because the lawyer does not know the person is represented by
counsel in the m atter, or because the lawyer knows the p erson is not
represented by counsel in the matter, the lawyer's communications are
subject to Rule 4.3.
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Rule 4.2: Communication with Person Represented by Counsel

STATE VARIATIONS

(The following is an excerpt from Requlation of Lawyers: Statutes and Standards (2010 Ed.)

by Steven Gillers, Roy D. Simon and Andrew M. Perlman.)

Arizona: Rule 4.2 restricts com munication with a
“party” rather than a “person” an d omits the phrase “or a
court order.”

California: Rule 2-100 (Communication with a
Represented Party), provides as follows:

(A) While representing a client,a member shall
not commu nicate directly or indirectly about the
subject of the repre sentation with a par tythe
member knows to be r epresented by another lawyer
in the matter, unless the member has the consent of
the other lawyer.

(B) For purposes of this rule, a “party” includes:

(1) An officer, director, or managing agent of

matter which may be binding upon or imputed t o
the organization for purposes of civil or criminal
liability or whose stat ement may const itute an
admission on the part of the organization.

(C) This rule shall not prohibit:

(1) Commu nications with a public officer ,
board, committee, or body; or

(2) Communications initiated by a party
seeking a dvice or representation from an
independent lawyer of the party’s choice; or

(3) Commu nications otherwise authorized by
law.

a corporatio n or asso ciation, and a partnero r
managing agent of a partnership; or

(2) An association member or an employee of
an association, corporation, or partnership, if the
subject o f the commu nication isanyact or
omission of such perso nin conne ction with th e

Colorado: Rule 1.2(c) permits “limited representation of
a pro se party” as provided by specified Color ado Rules of
Civil Procedure. Rule 5 of the Colorado Rules of Civil
Procedure provides that such limited representation of a pro
se party “shall not con stitute an entry of appearance by the
attorney . . . and does not authorize or require the service of
papers upon the attorney.”
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District of Columbia adds the following three
paragraphs to Rule 4.2:

(b) During t he course of representing a client, a
lawyer ma y communicate aboutt he subject of the
representation with a nonparty employee of an
organization without ob taining the consent of that
organization’s lawyer. If the org anization is an
adverse party, howe ver, prior to co mmunicating with
any such nonparty employee, a lawyer must disclose
to such employee both the lawyer’s identity an d the
fact that the lawyer represents a party that is adverse
to the employee’s employer.

(c) For purp oses of this rule, the term “party” or
“person” includes an y person or organization,
including an employee of an organ ization, who has
the authorit y to bind an organization as to the
representation to which the communication relates.

(d) This rule does not prohibit communication by
a lawyer with government officials who have  the
authority to redress the grievances of the lawyer s
client, whet her or not those grievances or the
lawyer's communications relate to matters that are
the subject of the representation, provided that in the
event of  such communications the disclosures
specified in (b) are made to the government official to
whom the communication is made.

Florida: Rule 4.2 delete s the phrase “or is aut horized
to do so by law or a court order” and sub  stitutes the
following new language:

[A]n attorney may, with out such prior consent,
communicate with another’s clien tin order to meet
the requirements of  any statute, court rule, or
contract requiring notice or service of process
directly on an adverse party, in which event the
communication shall b e strictly r estricted to that
required by the court rule, statute or contract, and a
copy shall be provid edtothe adverse party’s
attorney.

In addition, Florida ad ds anew paragraph ( b) stating as
follows:

(b) An otherwise unrepresented person to who m
limited representation is being provided or has been
provided in accordance with Rul e Regulating the
Florida Bar 4-1.2 is con sidered to be unrepresented
for purposes of this rule unless the opposing lawyer
knows of, or has been provided with , a written notice
of appearance under which, or a written notice of
time period during which, the opposing lawyer is to
communicate with the limited representation lawyer
as to the subject matter within th e limited scope of
the representation.

(Florida’s v ersion of Rule 1.2(c) p rovides, in part, that “a
lawyer and client may agree to limit the objectiv es or scope
of the representation if the limitation is reasonable under the
circumstances and the client co nsents in  writing after
consultation.”)

Georgia replaces th e phrase “authorized to do so by
law” with th e phrase “a uthorized to do so by constitutiona |
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law or statute.” Georgia also adds a new paragraph (b) that
provides: “Attorneys for the State and Federal Government
shall be su bject to this Rule in the same  manner as other
attorneys in this State.”

lllinois: In the rules eff ective January 1, 2010 , lllinois
adopts ABA Model Rule 4.2.

Louisiana adds a ne w paragraph (b)that  prohibits
communication with:

a person the lawyer knows is presently a director,
officer, employee, me mber, shareholder, or other
constituent of a represented organization and

(1) Who supervises, directs or regularly
consults  with the organization’s lawyer
concerning the matter;

(2) Who has the aut  hority to obligate the
organization with respect to the matter; or

(3) Whose act or omission in conne ction with
the matter may be imputed to the organization for
purpose of civil or criminal liability.

Maryland adds the following para graphs to Rule 4.2
and limits the reach of paragraph (a), which is the same as
ABA Model Rule 4.2, by reference to paragraph (c):

(b) If the person represented by another lawyer is
an organization, the prohibition extends to each of
the organization’s (1) current officers, directors, and
managing agentsan  d (2) cur rentagent sor

employees who sup  ervise, direct, or regularly
communicate with t he organization’s la wyers
concerning the matter or whose acts or omissions in
the matter may bind the organiza tion for civil or
criminal liab ility. The la wyer ma y n ot communicate
with a current agent or employee of the organization
unless the lawyer first has made inquiry to e nsure
that the agent or employee is not an individual with
whom communication is prohibited by this paragraph
and has disclosed to the individual the lawyer’s
identity and the fact th  at the lawyer represen ts a
client who has an interest adverse to the
organization.

(c) A lawyer may communi cate with a
government official about matters that are the subject
of the representation if the government official has
the authorit y to redress the grievances of the
lawyer’s client and th e lawyer first makes the
disclosures specified in paragraph (b).

Michigan currently retains the pre-2002 version of ABA
Model Rule 4.2 (which lacks an
exception).

express “court order”

New Jersey: Rule 4.2 provides as follows:

In represen tinga client, a lawyer shall n ot
communicate about the subject of th e representation
with a person the lawyer knows, or by the exercise of
reasonable diligence should know, to be represented
by another lawyer in th e matter, including members
of anorg anization’s litigat ion control gro up as

Copyright © 2010, Stephen Gillers, Roy D. Simon, Andrew M. Perlman. All rights reserved. Reprinted with permission.

144



defined by RPC 1.13, unless the lawyer has the
consent of t he other la wyer, or is authorized by law
or court order to do so, or unless the sole purpose of
the commu nication is to ascertain whether the
person is in fact represented. Reasonable dilig ence
shall include, but not b e limited to, a specific inquiry
of the person as to whether that perso nis
represented by counsel. Nothing in  this rule shall,
however, p reclude a lawyer fro m counseling or
representing a member or former member o fan
organization’s litigation control gr oup who seeks
independent legal advice.

Rule 4.2 must be read in conjunction with New Jersey’s Rule
1.13, which defines the phrase “liti gation control group” as
follows:

For the purposes of RPC 4.2and 4.3...the
organization’s lawyer shall be deemed to represent
notonlyt he organizational ent ity but also the
members of its litigation control gro up. Members of
the litigatio n control group shall be deemed to
include current agents and employees respon sible
for, or sign ificantly involved in, the determination of
the organization’s leg al position in the matter
whether or not in litigat ion, provide d, however, that
“significant involvement” requires involvement
greater, and other than, the sup plying of factual
information or data respecting the  matter. Fo rmer
agents and employees who were members  of the
litigation control group shall presumptively be
deemed to be represented in the matter b y the

organization’s lawyer b ut may at any time disavow
said representation.

New Mexico adds the following se ntence to Rule 4.2 :
“Except for persons h aving a ma nagerial responsibility on
behalf of the organization, an attorney is not prohibited fro m
communicating direct ly with employees of a corporatio n,
partnership or other entity about the subject m  atter of the
representation even though the corporation, partnership  or
entity itself is represented by counsel.”

New York: In the rules effective April 1, 2009, New York
Rule 4.2(a) is the same as Model Rule 4.2 except that New
York substitutes “party” for “person,” adds “or cause
another to communicate” before “about,” and deletes “or a
court order.” New York adds Rule 4.2(b) as follows, which
uses “person,” not “party.”

Notwithstanding the prohibitions of paragraph (a),
and unless otherwise prohibited by law, a lawyer
may cause aclient to communicate wit ha
represented person unless the represented person is
not legally competent, and may counsel the  client
with respect to those communications, provided the
lawyer give s reasonab le advance notice to the
represented person’s counse | that such
communications will be taking place.

North Carolina: Rule 4.2(a) adds: “It is not a violation
ofthisrulefora | awyerto encourage his or her client to
discuss t he sub ject of the r epresentation with the opposing
party in a good-faith attempt to resolve the controversy.” North
Carolina also adds a new Rule 4.2(b) that provides as follows:
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(b) Notwit hstanding section (a) above,i n
representing a client  who has a dispute with a
government agency or body, alawyerma vy
communicate about the subject of th e representation
with the elected officials who ha  ve authority ove r
such government agency or body, even if the la wyer
knows that the government agency or body is
represented by anothe rlawyerin the matter, but
such communications may only occur unde r the
following circumstances:

(1) in writing, if a co py of the writing is
promptly delivered to opposing counsel,

(2) orally, u pon adequate notice to opposing
counsel; or

(3) in the course of official proceedings.
Oregon: Rule 4.2 provides as follows:

In represen ting a clie nt or the lawyer’s own
interests, a lawyer shall not commu nicate or ca use
another to communicate on the subject of the
representation with a person the la wyer knows to be
represented by a lawyer on that subject unless:

(a) the lawyer has th e prior consent of a
lawyer representing such other person;

(b) the lawyer is authorized by law or by court
order to do so; or

(c) a writte n agreement requires a written
notice or d emandto be sent to such othe r
person, in which case a copy of such notice or
demand shall also be sent to such other person’s
lawyer.

Texas: Rule 4.02 provides:

(a) In repre senting a client, a lawyer shall not
communicate or cause or encour age anothe rto
communicate about the subject of th e representation
with a person, organization or entity of govern ment
the lawyer knows to be represented by a nother
lawyer regarding that subject, unless the lawyer has
the consent of the othe r lawyer or is authorized by
law to do so.

(b) In representinga  client a lawyer shallno t
communicate or cause another to commun icate
about the subject of representation with a pers on or
organization a lawyer  knows tob e employed or
retained fo rthe purp ose of conferring wit h or
advising another lawye r about the subject of the
representation, unless the lawyer has the consent of
the other lawyer or is authorized by law to do so.

(c) For the purpose of t his rule, “or ganization or
entity of government” i ncludes: (1) those persons
presently having a man agerial resp onsibility with an
organization or entity of governmen t that relates to
the subject of the representation ,or(2)t hose
persons presently empl oyed by such organization or
entity and whose act or omission in connection with
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the subject of representation may make the
organization or entity of government vicariously liable
for such act or omission.

(d) When a person, organization , or entity  of
government thatis re presented by alawye rina
matter see ks advice regarding that matter from
another lawyer, the second lawyer is not prohibited
by paragra ph (a) from giving such advice without
notifying or seeking consent of the first lawyer.

Utah: Rule 4.2 contain s 17 separate paragra phs and
subparagraphs. Rule 4.2(a) begins by tracking ABA Mode |
Rule 4.2, but omits “or is authorized to do so by law or court
order” and adds that an attorney may, without prior consent,
communicate with another lawyer’s client “if authorized to do
so by any | aw, rule, or courtorder ... oras authorized by
paragraphs (b), (c), (d) or (e) of this Rule.” Paragraphs (b)
and (d) cover “Rules Relating to Unbundling of Legal
Services” a nd “Organizations a s Represented Persons.”
Paragraph (c), which is highly unusual, provides as follows:

(c) Rules Relating to Government Lawyers
Engaged in Civil or Criminal Law Enforcement. A
government lawyer engaged in a cr iminal or civil law
enforcement matter, or a person  acting unde r the
lawyer’s direction in th e matter, may commun icate
with a person known t o be represented by a lawye r
if:

(1) the communication is in the course of, and
limited to, a n investigation of ad ifferent matter

unrelated to the representation or any ongoing,
unlawful conduct; or

(2) the communication is made to protect
against an imminent risk of de  ath or serio us
bodily harm or substant ial property damage tha t
the government lawyer reasonably believes may
occur and the communication is limited to tho se
matters ne cessary to protect against th e
imminent risk; or

(3) the communication is made at the time o f
the arrest o f the represented perso n and after
that person is advised of the right to remain silent
and the rig htto coun sel and voluntarily and
knowingly waives these rights; or

(4) the communication is initiat ed by th e
represented person, directly or through an
intermediary, if prior to the communicationth e
represented person has given a written  or
recorded voluntary and informed waiver of
counsel, in cluding the rightto h ave substit ute
counsel, for that communication.

Paragraph (e), which covers “Limitations on

Communications,” provides that when communi cating with a
represented person pursuant to this Rule, no lawyer may:

(e)(1) inquire about privileged communications
between the person and cou nsel or about
information regarding litigation  strategy or legal
arguments of counsel or seek to induce the person to
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forgo representation or disregard t he advice of the
person’s counsel; or

(2) engage in negotiatio ns of a plea agreement,
settlement, statutory or non-st atutory immunity
agreement or other disposition of actual or potential
criminal ch arges or civil enforcement claims or
sentences or penalties with respect to the matter in
which the person is rep resented by counsel unless
such negotiations are permitted by law, rule or court
order.

Wyoming: Wyoming makes clear t hat Rule 4.2 applies
to communications with a person “or entity” represented by
another lawyer.
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Proposed Rule 5.4 [1-310][1-320][1-600]
“Financial and Similar Arrangements With Nonlawyers”

(XDraft 10.1, 6/30/10)

Summary: Propo sed Rul e 5.4, which is base d on Model Rule 5.4, gathers together in a single rule
concepts which are intended to promote the independence of a lawyer’s professional judgment, but which
are currently found in th ree separate California Rules of Profe ssional Conduct: rules 1-310, 1-320, and
1-600.

Comparison with ABA Counterpart

Rule Comment
M ABA Model Rule substantially adopted 1 ABA Model Rule substantially adopted
1 ABA Model Rule substantially rejected 1 ABA Model Rule substantially rejected
[J Some material additions to ABA Model Rule M Some material additions to ABA Model Rule
[0 Some material deletions from ABA Model Rule L' Some material deletions from ABA Model Rule
1 No ABA Model Rule counterpart [l No ABA Model Rule counterpart

Primary Factors Considered

[0 [ Existing California Law

Rules RPC 1-310, 1-320, 1-600
Statute Business & Professions Code § 6155.
Ca se law Frye v. Tenderloin Housing Clinic, Inc. (2006) 38 Cal.4th 23

] State Rule(s) Variations (In addition, see provided excerpt of selected state variations.)

] Other Primary Factor(s)
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Rule Revision Commission Action/Vote to Recommend Rule Adoption
(13 Members Total — votes recorded may be less than 13 due to member absences)

Approved on 10-day Ballot, Less than Six Members Opposing Adoption []
Vote (see tally below) M

Favor Rule as Recommended for Adoption __ 9
Opposed Rule as Recommended for Adoption __ 0
Abstain __1

Approved on Consent Calendar [

Approved by Consensus [l

Minority/Position Included on Model Rule Comparison Chart M Yes [ No

Stakeholders and Level of Controversy

M No Known Stakeholders
1 The Following Stakeholders Are Known:

] Very Controversial — Explanation:

[J Moderately Controversial — Explanation:

M Not Controversial
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT

Proposed Rule 5.4" Financial And Similar Arrangements With Nonlawyers

June 2010
(Proposed rule following June 15, 2010 public comment deadline.)

INTRODUCTION:

Proposed Rule 5.4 closely follows the black letter rule of Model Rule 5.4, which is intended to protect the independence of a
lawyer’s professional judgment. However, the Commission recommends revisions and additions to the black letter, as well
as addition of commentary, to afford greater client protection by providing (i) broader prohibitions on a lawyer’s conduct and
on relati onships i nto whi ch the | awyer might enter that wo uld pose a threatt o the lawyer's e xercise of i ndependent
professional judgment, and (ii) better guidance on the e xceptions to these prohi bitions that are perm itted under the Rul e.
These r evisions include: (1) a pr ohibition on sharing legal f ees ei ther “ directly o r indi rectly” wi th a nonlawy er (see
Explanation for paragraph (a)); (2) extending that pr ohibition to sharing legal fees with an or ganization not author ized to
practice law (id.); (3) ex tending the prohibition on practicing la w with nonlawyer s in a “ partnership” to pr acticing law wit h
nonlawyers in any kind of “or ganization” ( see Ex planation f or paragr aph (b) ); (4 ) cautioning t hat a lawyer m ust avoid
interference not only witht  he lawyer’'s independence of j udgment but als o wi th the lawyer-c lient relati onship (s ee
Explanation for paragraph (c)); (5) carrying forward explicitly the implied prohibition in current rule 1-320(A)(4) on a lawyer
accepting referrals from a lawyer referral service that does not comply with the Board of Governors Minimum Standards on
lawyer referral services; and (6) adding an express provision that clari fies the concerns the S upreme Court ex pressed in
Frye v. Tenderloin Housing Clinic, Inc. (2006) 38 Cal. 4th 23, about lawyers practicing with nonprofit organizations that
permits third parties to interfere with a lawyer’s independence of judgment. (see Explanation for paragraph (f)).

" Proposed Rule 5.4, XDraft 10.1 (6/30/10).
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INTRODUCTION (Continued):

Minority. A minority of the Commission takes the position that proposed Rule 5.4 expands the monopoly granted lawyers contrary to
Cianci v. Superior Court (1985) 40 Cal. 3d 903, 919. The minority con tends that the Rule prevents large organizations such as
Target from providing low-cost legal services in the same manner as they provide other professional services.

Public Comment. Following the initial public comment period, the Comm ission re vised th e Rule extensively to pro vide bette r
guidance to lawyers not only as to what conduct and relationships are prohibited under the Rule, but also as to the kinds of conduct
and rela tionships th at are e xpressly allo wed. Afte r the sub sequent pu blic co mment period, th e Comm ission ag reed w ith legall
services stakeholders who objected to th e complete deletion of Mod el Rule 5.4 (a)(4). See explanation of p aragraph (a)(5) and
Comment [8].

Current California Law and Variations in Other Jurisdictions. Proposed Rule 5.4 gathers together in a single rule concepts which are
intended to p romote th e ind ependence of a lawyer’s profes sional judgme nt, b ut which a re currently found in thre e s eparate
California Rules of Professional Conduct: rules 1-310, 1-320, and 1-600.

Every jurisdiction has adopted some version of Model Rule 5.4. Model Rule 5.4(a)(4) (sharing of court-awarded legal fees with a
nonprofit organization), has been re jected or modifi ed in num erous jurisdictions. For example, Connecticut, lllinois, Indiana, lowa,
and New York have rejected the provision. Minn esota and Rhode Island require court app roval for such arrangements. Florida
adds that such fees can also be shared with a “pro bono legal services organization.” The District of Columbia and New Hampshire
permit s uch sh aring, whethe r or not cou rt-awarded. Th e District o f Colu mbia, pe rhaps b ecause of the e xtensive go vernment
lobbying engaged in by law firms in that jurisdictio n, is uniqg ue in broadly permitting a law yer to practic e in a partners hip or
organization with nonlawyers. See “Selected State Variations,” below.
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ABA Model Rule

Rule 5.4 Professional Independence Of A Lawyer

Commission’s Proposed Rule’

Rule 5.4 Financial and Similar Arrangements

With Nonlawyers

Explanation of Changes to the ABA Model Rule

(@) A lawyer orlaw firm s hall not share legal fees
with a nonlawyer, except that:

(@) Alawyeror law firm s hall not sha re le gal fees
directlyo rin directly witha

e

exceptperson whois nota lawyer or with an
organization thatis not authorized to p ractice

law. This paragraph does not prohibit:

The introd uctory par agraph to para graph (a) is bas ed on Model

Rule 5.4 (a), buth as been modified in two im portant re spects.
First, the R ule carries forward the prohibition in current California
rule 1-320 against sharing fees with a nonlawyer either directly or
indirectly. The inclusion of the adverbs “directly or indirectly” was
originally included in rule 1-320 to preclude lawyers from avoiding
application of this c lient-protective rul e by creatively s tructuring
relationships with nonlawyers who send the m clients. Proposed
Comments [1A] and [1B] elaborate on the application of that term
to | awyer’s payment of n onlawyer e mployees and con tractors.
Second, paragraph ( a) h as be en mod ified to add a prohibition
against sharing le gal fees with an organization not authorized to
practice law. This same prohibition is found i n current California
rule 1- 600, which reg ulates legal s ervices programs. See also
State Bar of Cal ifornia Mini mum Standards for L awyer Re ferral
Services.

(1) an agreement by a lawyer with the lawyer's

firm, pa rtner, o r a ssociate may prov ide for
the payme nt o f mone y, ov er a reas onable
period of time after the lawyer's death, to the
lawyer's estate orto one or more s pecified
persons;

(1) an agreement by a lawyer with the lawyer's

firm, partner, or associate may-to provide for
the p ayment of mo ney; oroth er
consideration at onc e or over a reasonable
period of time after the lawyer’s death; to the
lawyer’s e state or to one or more s pecified
persons;

Subparagraph (a)(1) is based on Model Rule 5.4(a )(1), but with a
change to clarify that the payment p ermitted under the provision
need not be made over a period of time but can be made at once,
and that consideration other than money may be paid.

" Proposed Rule 5.4, XDraft 10.1 (6/30/10). Redline/strikeout showing changes to the ABA Model Rule
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ABA Model Rule

Rule 5.4 Professional Independence Of A Lawyer

Commission’s Proposed Rule’

Rule 5.4 Financial and Similar Arrangements

With Nonlawyers

Explanation of Changes to the ABA Model Rule

()

a la wyer who p urchases the prac tice of a
deceased, disabled, or dis appeared la wyer
may, pursuant to the provisions of Rule 1.17,
pay to the estate or othe r representative of
that lawyer the agreed-upon purchase price;

any payment authorized by Rule 1.17;

Model Rule 5.4(a)(2) has been simplified by including a reference
to proposed Rule 1.17.

a lawyer or law firm may include nonlawyer
employees in a compensation or retirement
plan, even though the plan is based in whole
orinpa rtona profit-sharing a rrangement;
and

alawyer orlaw firm may-inelude—including
nonlawyer e mployees in a compensation or

retirement plan, ev en th ough the plan is
based in whole orin part on a p rofit-sharing
arrangement:-and-, prov ided the pla n doe s
not otherwise v iolate thes e Ru les or the
State Bar Act;

The word “including” ha s be en s ubstituted for “m ay i nclude” to
conform to the Commission’s recommended syntax for the
introductory clause to this Rule (“does not prohibit”).

The p roviso clause has bee nc arried for ward from ¢ urrent
California rule 1-320(A)(3).

the paymento fa p rescribed r egistration,
referral, or other fee by a lawyer to a lawyer
referral_service es tablished, s ponsored and
operated in accordance with the State Bar of
California’s minimum standards for a lawyer
referral service in California;or

Paragraph (a) (4) ¢ arries forw ard current California rul e 1-
320(A)(4). It isintended to pr ovide an exception for la wyer’s
paying certain feesto | awyerre ferral s ervices thata rei n
compliance with the cited minimum standards.

al awyerma y share ¢ ourt-awarded | egal
fees witha non profit org anization tha t
employed, reta ined or recommended
employment of the lawyer in the matter.

(45) a lawyermay—sharelawyer's or law firm's

payment of  court-awarded | egal fe es
withto a nonprofitorga  nizationtha t
employed, reta inedorre  commended
employment of the la wyer orlaw firm in
the matter.

The public comment version of th e proposed rule deleted Mod el
Rule 5.4(a)(4) due to c oncerns about po tential abuse by lawyers
who fo rmis sue-specific no nprofit o rganizations primari ly to

generate | egal fees . Ho wever, in put was rec eived from | egal
services organizations indicating that the complete deletion of this
language wo uld detri mentally impact common practices that ar e
consistent with existing law. In response, the Commission added,
as new paragraph (a)(5), a s lightly modified version of th e Model
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ABA Model Rule
Rule 5.4 Professional Independence Of A Lawyer

Commission’s Proposed Rule’

Rule 5.4 Financial and Similar Arrangements
With Nonlawyers

Explanation of Changes to the ABA Model Rule

Rule lang uage. In ad dition, Comme nt [8] was rev ised to s tate:
“Paragraph (a)(5) makes clear that a lawyer is p ermitted to pay
court-awarded legal fees to non-profit le gal ai d, m utual b enefit,
and adv ocacy gro ups that a re n ot en gaged in the unau thorized
practice of law. See Frye v. Tenderloin Housing Clinic, Inc. (2006)
38 Cal.4th 23 [40 Cal.Rptr.3d 221]. See also Rule 6.3. Regarding
al awyer's ¢ ontribution of legalfee s toa legals ervices
organization, see Rule 6.1 Comment [4].”

(b) A lawyer s hall not form ap artnership with a
nonlawyerifan y ofthe ac tivitesofth e
partnership consist of the practice of law.

(b) Alawyer s hall not form a partners hip or o ther
organization with a rerlawyerperson who is not
a lawyer if any of the activities of the partnership
or o ther or ganization consist of the practice of
law.

Paragraph (b) is based on Mod el Rule 5.4(b). The ph rase “or
other organization” has been a dded s o a la wyer c annot avoid
application of the Rule by e ntering intoanon -partnership
arrangement with ap erson whois nota lawyer. The phrase
"person who is not a lawyer” has been substituted for “nonlawyer.”

(c) Al awyers hallnot permit a person who
recommends, e mploys, o r pays the | awyer to
render le gal se rvices fo r a nother to direct or
regulate th e la wyer's professional j udgment i n
rendering such legal services.

Ala wyers hallnot permitape rson who
recommends, empl oys, or pa ys the | awyer to
render legal se rvices for anotherto d irect or
regulate the lawyer's provision of legal services,
or othe rwise toin terfere with the lawyer’s
independence of professional judgme nt,_or with
the lawyer-client rel ationship, in rendering such
legal services.

Paragraph (c) is based on Model Rule 5.4(c). The Model Rule
provisionh asbee nr evisedtoc larifytha t itis genera lly
interference with a la wyer's decisions ¢ oncerning the | egal
services that a re being provided that interfere with the la wyer’s
professional judgment. In addition, to enhance client protection, a
prohibition on pe  rmitting interference w ith thela wyer-client
relationship has been added.

(d) A lawyer shall not practice with or in the form of
a profes sional corporation oras sociation
authorized to practice law for a profit, if:

A lawyer shall not practice with or in the form of
apro fessional c orporation or asseciation
organization authorized to pra cticela wfo ra

profit; if:

The introductory clause to p aragraph (d) is based on Model Rule
5.4(d). Thete rm “o rganization” hasb eens ubstituted for
“association” because the former term is broader in scope.
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ABA Model Rule

Rule 5.4 Professional Independence Of A Lawyer

Commission’s Proposed Rule’

Rule 5.4 Financial and Similar Arrangements
With Nonlawyers

Explanation of Changes to the ABA Model Rule

(1) anonl awyer owns anyi nteresttherei n,
except that a fiduc iary representative of the
estate o f ala wyer m ay hold th e s tock or
interest of the lawyer for a reasonable time
during administration;

(1) a nenlawyerperson who is not a lawyer owns
any interest there in, e xcept that a fid uciary
representative of the estate of a lawyer may
hold the s tock or inter est of the lawyer for a
reasonable time during administration;

Subparagraph (d)(1) is i dentical to M odel Rule 5.4(d)(1), e xcept
that "pers on whois nota lawyer’ h as been s ubstituted for
“nonlawyer.”

a nonlawyer is a corporate director or officer
thereof o r oc cupies the po sition of s imilar
responsibility inan y form of  association
other than a corporation ; or

(2) a nonlawyerperson who is not a lawyer is a
corporate direc tor or offic er the reof or
occupies  thea  position of similar
responsibility in any form of
asseeciationorganization  other than a
corporation; or

Subparagraph (d)(2) is i dentical to M odel Rule 5.4(d)(1), e xcept
that "pers on whois nota lawyer’h as been s ubstituted for

“nonlawyer” and “organization” for “as sociation.” See Explanation
of Changes for paragraph (d).

The word “a” has been substituted for “the” because it refers back
to the non-specific “director or officer.”

a nonlawyer has the right to direct or control
the professional judgment of a lawyer.

(3) a nenlawyerperson who is not a lawyer has
the right or au thority to dir ect, infl uence or
control the prof essional judgment of a
lawyer.

Subparagraph (d)(1) is i dentical to M odel Rule 5.4(d)(1), e xcept
that "pers on whois nota lawyer’ h as been s ubstituted for
“nonlawyer”.

The word “i nfluence” has be en added to reach tho se situations
where a nonlawyer might, by indirect means, seek to “influence” a
lawyer’s exercise of professional judgment.

A law ver shall n ot a ccept ar eferral from,or
otherwise participate in, a lawyer referral service
unlessi tco mplies withthe R ulesa nd
Regulations Pertai ningtoL  awyer Re ferral
Services as adopted by the Bo ard of G overnors
of the State Bar.

Paragraph (e) has no c ounterpart in the M odel Rule. It carries
forward the implied prohibition current found i n California rule 1-
320(A)(4).
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ABA Model Rule
Rule 5.4 Professional Independence Of A Lawyer

Commission’s Proposed Rule’

Rule 5.4 Financial and Similar Arrangements
With Nonlawyers

Explanation of Changes to the ABA Model Rule

(f) A lawyer shall not practice with or in the form of
a non-profit legal aid, mutual benefit or advocacy
group if the no nprofit organization al lows any
third person or o rganization to i nterfere with the
lawyer's independence of professional judgment,
or with the lawyer-client relationship, or allows or
aids _any p erson, o rganization or group thatis
nota lawyer o rnot otherwise authorized to
practice law, to practice law unlawfully.

Paragraph (f) has no counterpartin the Model Rule. It has been
added to a ddress the concerns raised by the Ca lifornia Supreme
Court in Frye v. Tenderloin Housing Clinic, Inc. (2006) 38 Cal .4th
23 [40 Cal.Rptr.3d 221].
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ABA Model Rule

Rule 5.4 Professional Independence Of A Lawyer
Comment

Commission’s Proposed Rule

Rule 5.4 Duty to Avoid Interference with a
Lawyer’'s Professional Independence
Comment

Explanation of Changes to the ABA Model Rule

[1] The prov isions of th is Rule expres s traditional
limitations on sharing fe es. The se limitations are to
protect the la wyer's professional ind ependence of
judgment. Where someone other than the client pays
thela wyer'sfee o rs alary,or rec ommends
employment of the la wyer, tha t arr angement does
not mo dify th e la wyer's obligation to the client. As
stated in paragraph (c), s uch arrang ements should
not interfere with the lawyer's professional judgment.

[1]1 Alawyer is required to maintain independence of
professional j udgment i n ren dering | egal services.

The prov isions of th is Rul e express-trad-itional
lienitat e foes T lireitati

protect th e lawyer's prefessional-independence of
professional judgment—Athere-s-omeone-o-therthan
by res tricting the eclientpa-ysthelawyersfeeo—r
salary, or rec-ommends em ploymentsharing of the
Lo tn oo pecmantde oo e Lonedine ths
| ; bliaati ot .

interferefees with a person or organization that is not
authorized to pr acticela w_and by pr ohibiting a
nonlawyer from directing or controlling the lawyer's
professional judgment when rendering legal services
to another.

Comment [1] is based on Model Rule 5.4, cmt. [1]. It has been
modified to fo cus onthe p olicy that underliesthe Ru le —
protecting the lawyer’s independence of professional judgment.

[2] This Rule also expr esses traditiona | | imitations
on p ermitting a third party to direct or re gulate the
lawyer's profe ssional j udgment in re ndering | egal
services to anoth er. See a Iso Rule 1.8(f) (la wyer
may accept compensation from a third party as long
as there is no interfere nce with the lawyer's
independent professional judgment and the c lient
gives informed consent).

He-Rure-adse el xpresses-tra-aitionat Ik mitations

The Commission recommends that Model Rule 5.4, cmt. [2], not
be adopted. The Model Rule simply restates language from the
black letter rule that i s self-explanatory. The cross-reference to
Rule 1.8(f) in the second sentence appears in Comment [4] as a
reference to proposed Rule 1.8.6, the counterpart of Model Rule
1.8(f), tog ether with refere ncestoo therp roposed Ru les
concerned with protection a lawyer’s exercise of judgment. See
also Explanation of Changes for Comment [4], below.
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ABA Model Rule

Rule 5.4 Professional Independence Of A Lawyer
Comment

Commission’s Proposed Rule

Rule 5.4 Duty to Avoid Interference with a
Lawyer’'s Professional Independence
Comment

Explanation of Changes to the ABA Model Rule

[2] The prohibition against sharing fees "directly or
indirectly" in paragraph (a) does not prohibit a lawyer
orlaw firm from paying a bo nus to or oth erwise
compensating a _n onlawyer e mployee from general
revenues re ceived for | egal services, prov ided the
arrangement _does n ot interfere with the
independence of professional judgment of the lawyer
or lawyers in the firm and does not violate any other
rule of professional conduct. However, a nonlawyer
employee's bon us or oth _er form of compensation
may not be based on a percentage or share of fees
in specific cases or legal matters.

Comment [2] has no counterpart in the Model Rule. It was added
following p ublic comment to address concerns th at the phrase
“directly or indirectly” was too broa d and might sweep withinit
legitimate nonlawyer employee compensation methods and plans
that do not pose a threat a lawyer’s independence of judgment.

[3] Paragraph (a)al sodoes no tp rohibit the

paymentto ath ird party whois nota lawyerfor
goods and services to a la wyer or | aw firm even if
the c ompensation fo r s uch go ods a nd s ervices is
paid from thela wyer'sorla wfirm's ge neral
revenues. H owever, the c ompensation to a
nonlawyer third party m ay not be de termined as a
percentage or s hare of the | awyer's or law firm's
overall revenues or tied to fees in particular cases or
legal matters. A lawyer may pay to a nonlawyer third
party, such as a collection agency, a perc entage of
past due or delinquent fees in matte rs that hav e
been concluded that the third party collects on the

lawyer's behalf.

Comment [3] has no counterpart in the Model Rule. It was added
following p ublic c omment to address concerns th at the phrase
“directly or indirectly” was too broa d and might sweep withinit
legitimate nonlawyer consultant and contractor c ompensation
methods and pla nst hatdo not poseath reat al awyer's
independence of judgment.
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ABA Model Rule

Rule 5.4 Professional Independence Of A Lawyer
Comment

Commission’s Proposed Rule

Rule 5.4 Duty to Avoid Interference with a
Lawyer’'s Professional Independence
Comment

Explanation of Changes to the ABA Model Rule

[4] Other rules als o prote ctthela wyer's
independence of profes sional judgment. (See, e.qg.,
Rule 1.5.1, Rule 1.8.6, and Rule 5.1.)

Similar to Model Rul e 5.4, cmt.[2], proposed Comment [4]
provides a cross-reference to Rule 1.8.6, as well as other Rules
thato peratetos afeguarda la wyersinde pendenceo f
professional judgment.

[5] Alawyer's shares of stock in a profes sional law
corporation may be he Id by the | awyer as_a trustee
ofar evocable liv_ing trus tfores tate p lanning
purposes during the [awyer's life, prov ided that the
corporation does not permit any nonlawyer trustee to
direct or control the a ctivities of the professional law

corporation.

Comment [5] has no counterpart in the Model Rule. It has been
added to provide important guidance to lawyers in dealing with a
situation inv olving firm o wnership that often aris esin e state
planning.

[6] The dis tribution of leqg al fees pursuantio a
referral agr eement betw een lawyers who ar e not
associated in the same law firm is governed by Rule
1.5.1 and not this Rule.

Comment [6] has no counterpart in the Model Rule. It has been
added to provide a c ross-reference to the Rule that g overns fee
divisions among lawyers.

[71 Al awyer's parti cipationinal awyer ref erral
service established, s ponsored, s upervised, an d
operated in conformity with the M inimum Standards
fora L awyer Referral Service in C aliforniai s
encouraged and is not, of its _elf, a v iolation of this
Rule. S ee als o0 Bu siness and Profes sions Cod e
section 6155.

Comment [7] has no counterpart in the Model Rule. It has been
added to clarify that a lawyer is not only permitted to participate in
a lawyer referral service that c omplies with California law, but is
also encouraged to do so, as such services contribute to increase
access to justice.
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ABA Model Rule

Rule 5.4 Professional Independence Of A Lawyer
Comment

Commission’s Proposed Rule

Rule 5.4 Duty to Avoid Interference with a
Lawyer’'s Professional Independence
Comment

Explanation of Changes to the ABA Model Rule

[8] Paragraph (a )(5) ma kes clear thatal awyeris
permitted to pay ¢ ourt-awarded le gal fees to no n-
profit legal aid, mutual benefit, and advocacy groups
that are not engaged in the unauthorized practice of
law. S ee Frye v . Tende rloin H ousing Cl inic, Inc .
(2006) 38 Cal.4th 23 [40 Cal.Rptr.3d 221]. See also
Rule 6.3. R egarding a la wyer's contribution of legal
fees to alegal s ervices organization, see Rule 6.1
Comment [4].

Comment [8] has no counterpart in the Model Rule. Comment [8]
and [9] have been added to clarify that this rule is intended to
work in concert with the regulatory standards e xpressed by th e
Supreme Court in Frye v. Tenderloin Housing Clinic, Inc. (2006)
38 Cal.4th 23 [40 Cal.Rptr.3d 221]. See Explanation of Changes
for paragraph (a)(5).

[9] ThisRul eap plies tog roup, prep aid,an d
voluntary legal service prog rams, ac tivities and
organizations a nd to non -profit leg al ai d, mutu al
benefit and advocacy groups. However, nothing in
this Rule shall be deemed to authorize the practice
of law by any such program, organization or group.

See Explanation of Changes for Comment [9].

[10]This Rule is not in tended to abr ogate case law
regarding the relationship b_etween in surers a nd
lawyers pr oviding le gal s ervices to i nsureds. (See
Gafcon, Inc. v. Ponsor Associates (2 002) 98
Cal.App.4th 1388 [120 Cal.Rptr.2d 392].)

Comment [10] has no counterpart in the Model Rule. It has been
carried over from the Discussion to current California rule 1-600.
Itis animportant c larification that the R ule d oes no t o verride
common arrangements bet ween| awyersan d insurersin
providing legal services to insureds.
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Financial and Similar Arrangements With Nonlawyers

(Redline Comparison of the Proposed Rule to the Previous Public Comment Draft)

A lawyer or law firm shall not share legal fees directly or indirectly with
aperson whois notala wyeror withan organization thatis not
authorized to practice law. This paragraph does not prohibit:

(1) an agreementby a lawyer with the la wyer's firm, partner, or
associate to  provide for the payment of money o roth er
consideration at once or o ver a reasonable period of time after
the  awyer's deat h, to th e la wyer's e state ortoone or mo re

s pecified persons;

(2) any payment authorized by Rule 1.17;

(3) ala wyero rl aw fir mincl uding no nlawyer emp loyees ina
compensation or retirement plan, even though the plan is based
in whole or in part on a profit-sharing arrangement, provided the
plan does not othe rwise violate these Rule s or the State Bar

(4) the payment of a prescribed registration, referral, or other fee by
a lawyer to a lawyer referral service established, sponsored and
operated in acc ordance withthe S tate Bar of Cal ifornia's
minimum standards for a lawyer referral service in California-; or

(8) alawyer's or law firm's payment of court-awarded legal fees to a
nonprofit organization that employed, retained or recommended
employment of the lawyer or law firm in the matter.

(b)

(c)

A lawyer s hall not form a part nership or other or ganization with a
nonlawyerperson who is notala wyer if any of the acti vities of the
partnership or other organization consist of the practice of law.

A lawyer shall not permit a person who recommends, employs, or pays
the lawyer to render legal services for another to direct or regulate the
lawyer's provision of legal services, or other wise to interfere with the
lawyer's inde pendence o fprofe ssional judgment, or withth e
lawyer-client relationship, in rendering such legal services.

Al awyer shall not prac tice withor inthe formof a professional
corporation or organization authorized to practice law for a profit if:

(1)  aperson who is not a lawyer owns any interest therein, except

that a fiduciary representative of the estate of a lawyer may hold

the s tock ori nterestofth e lawyer for areas onable time
g administration;

(2) aperson whois notal awyeris a c orporate director or officer
thereof or occupies a position of similar res ponsibility in any
form of organization other than a corporation; or

(3) aperson whois not a lawyer has the right or authority to
direct, influence or control the professional judgment of a
lawyer.

A lawyer shall not accept a referral from, or other wise participate in, a
lawyer ref erral s ervice un lessit complies with the Rul es and
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Regulations Pertaining to La wyer Referral Services as adopted by the
Board of Governors of the State Bar.

(f) A lawyer shall not practice with or in the form of a non-profit legal aid,
mutual benefit or adv ocacy group if the nonprofit org anization allows
any third p erson ororga nization to interfere with the | awyer's
independence of professional ju dgment, o r with th e | awyer-client
relationship, or allows or aids any person, organization or group that is
not a lawyer or not otherwise authorized to practice law, to practice law
unlawfully.

COMMENT

[1] Al awyeris required to main tainin dependence o f profe ssional
judgmentin ren dering lega | s ervices. The provisions o f this Rule
protect the la wyer'si ndependence o f professional judgment by
restricting the s haring of fees with a person or organization that is not
authorized to practice lawa nd by pro hibitinga nonlawyer from
directing or controlling the | awyer's profe ssional ju dgmentw hen
rendering legal services to another.

[2] The prohibition against sharing fees "directly or indirectly" in paragraph
(a) does not prohibit a lawyer or la w firm from paying a bonus toor
otherwise compensating a nonlawyer employee from general revenues
received for| egal s ervices, provided the arrangementd oes not
interfere with the independence of professional judgment of the lawyer
or lawyers inthe firmandd oesnot violate anyother rule of
professional ¢ onduct. Ho wever, a n onlawyer employee's b onus or
other form of compensation maynotbe basedon a percentageor
share of fees in specific cases or legal matters.
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(3]

[4]

(5]

(6]

[7]

Paragraph (a) also does not p rohibit the payment to a nonlawyer third
party for goods and s ervices toala wyerorla w firme ven if the
compensation for such goods and services is paid from the lawyer's or
law fi rm's g eneral rev enues. Ho wever, the compensationto a
nonlawyer third party may not be determined as a percentage or share
of the lawyer's or law firm's overall revenues or tied to fees in particular
cases or legal matters. A lawyer may pay to a nonlawyer third party,
such as a collection agency, a perc entage of p ast due or del inquent
fees in matters that have been concluded that the third party collects
on the lawyer's behalf.

Other ru les a Iso protec t the law yer's inde pendence o f profes sional
judgment. See, e.g., RuleRules 1.5.1, Rule-1.8.6, and Rule-5.1.

A lawyer's s hares of stock in a profes sional law c orporation may be
held by the lawyer as a trustee of a rev ocable living trust for es tate
planning purp oses duri ngthe la wyer'sli fe, providedthat the
corporation does not permit any non lawyer trustee to direct or control
the activities of the professional law corporation.

The distribution of legal fees pursuant to a referral agreement between
lawyers who are not associated in the same law firm is governed by
Rule 1.5.1 and not this Rule.

Ala wyer's pa rticipation ina lawyer ref erral service esta blished,
sponsored, supervised, and ope rated in conformity with the Minimum
Standards for a Lawyer R eferral S ervice in California is encouraged
and is not, of itself, a violation of this Rule. S ee als o Business and
Professions Code section 6155.

163



(8]

(9]

(10]
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ParagraphsParagraph (a) —and—(b5) do-no-tprohi-bit—thepayment
ofmakes clear that alawyeris permitted to pay court-awarded le gal
fees to non-p rofit legal aid, mutual benefit, and ad vocacy groups that
are no t en gaged in th e un authorized practice of la w. {See Frye v.
Tenderloin Housing Clinic, Inc. (2006) 38 Cal.4th 23 [40 Cal .Rptr.3d
221);see. S ee also Rule 6.3.) Regarding a lawyer's c ontribution of
legal fees to a legal services organization, see Rule 6.1 Comment [4].

This Rule a pplies to group , prep aid, a nd voluntary lega | service
programs, a ctivities and orga nizations and to no n-profit | egal ai d,
mutual be nefit and ad vocacy groups. H owever, nothing in this Rule
shall be deemed to authorize the practice of law by any such program,
organization or group.

This Rul e isnotin tended toabro gate case lawre garding the
relationship between insurers and lawyers providing legal services to
insureds. (See Gafcon, Inc. v. Ponsor Associates (20 02) 98
Cal.App.4th 1388 [120 Cal.Rptr.2d 392].)
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(Aa)

Neithera—membernora—A law yer or | aw firm shall

Rule 1-3205.4: Financial and Similar Arrangements With Nena-LawyersNonlawyers

(Redline Comparison of the Proposed Rule to Current California Rule)

directly-or

indirectiynot share legal fees directly or indirectly with a person who is
not a la wyer-exeept or with an organization that_is not authorized to
practice law. This paragraph does not prohibit:

(1)

Anan agreement betweenby a memberand-atawlawyer with the

lawyer's firm, partner, or  associate mayto provide for the
payment of mon ey afterthe-me-mber's-d-eath-to-th-e-members
estate-or to-eneother consideration at on ce or mere-specified
persons—over a reasonable p eriod o f ti me; after the law yer's
death, tothe lawyer's estate orto on e o r more s pecified
persons;

any payment authorized by Rule 1.17;

A-member—ala wyerorl awfi rm  meyinclude—
non-memberincluding nonlawyer employees in a compensation;

profit-sharing; or retirement plan, even though the plan is based
inw holeorin partonap rofit-sharing a rrangement, if
suchprovided the plan do es not eireumventotherwise vi olate
these rulesRules or Business—andProfessions—Code—section

6000-etseqg.the State Bar Act; er

A-membermay-pay—the pa yment of a pres cribed regi stration,
referral, or participationother fee by a lawyer to a lawyer referral

service e stablished, sponsored; and operat ed in ac cordance
with the State Bar of California's Minimum-Sta-ndardsminimum

standards for a LawyerReferral-Servicelawyer referral service in

California-_or

a lawyer's or law firm's payment of court-awarded legal fees to a
nonprofit organization that employed, retained or recommended
employment of the lawyer or law firm in the matter.
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memberlawyer shall not form a partnership or other organization with

apersonwh ois notala wyerifa nyofthe ac tivities of thatthe
partnership or other organization consist of the practice of law.

A lawyer shall not permit a person who recommends, employs, or pays
the lawyer to render legal services for another to direct or requlate the
lawyer's provision of legal s ervices, or othe rwise to in terfere with the
lawyer's _independence of pr_ofessional ju _dgment, o r with the
lawyer-client relationship, in rendering such legal services.

Al awyer shall not p ractice withorinth e form ofa professional

corporation or organization authorized to practice law for a profit if:

(1) aperson whois not a lawyer owns any interest therein, except
that a fiduciary representative of the estate of a lawyer may hold

the s tock ori nterest of th e lawyer for areas onable time

during administration;

(2) a person who is not a lawyer is a c orporate director or officer
thereof or occupies a positi on of _similar res ponsibility in any
form of organization other than a corporation; or

(3) aperson whois not a lawyer has the right or authority to direct,
influence or control the professional judgment of a lawyer.

A lawyer shall not accept a referral from, or other wise participate in, a
lawyer ref erral s _ervice un lessit complies with the Rul es and
Regulations Pertaining to Lawyer Referral Services as adopted by the
Board of Governors of the State Bar.

Rule-1-600 Legal-Service Programs

(Af) A

memberlawyer shall not participate-in-ano—ngovernmental
pregram,—ac—tivit%practicew ith _or Zad ok

in the form of a non -profit Iegal

servicesaid, wh+c—hmutua| benefit or advocacy group if the non profit
organization allows any third person or org anization to inte rfere
with the member'slawyer's independence of professional judgment,
or with the elient-lawyer-client rela tionship, or allows unrlicensed
personsor_aids any pe rson, orga nization orgroupthat isnot a
Iawver ornot otherW|se authorlz ed to practlce Iaw epauew&aﬂy

rulespractice law unlawfully.
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Discussion: COMMENT

[11

Al awyeris required to main tain in dependence o f profe ssional
judgment in ren dering lega | s ervices. The provisions o f this Rule

protect the la wyer's i ndependence o f professional judgment by
restricting the s haring of fees with a pe rson or o rganization that is not
authorized to  practice law a nd by pro hibiting a _nonlawyer from
directing or controlling the | awyer's profe ssional ju dgmentw hen
rendering legal services to another.

The prohibition against sharing fees "directly or indirectly" in paragraph
(a) does not prohibit a lawyer or la w firm from paying a bonus toor
otherwise compensating a nonlawyer employee from general revenues
received for | egal s ervices, provided the arrangementd oes not
interfere with the independence of professional judgment of the lawyer
or lawyers inthe firmandd oesnot violate any other rule of
professional ¢ onduct. Ho wever, a n onlawyer employee's b onus or
other form of compensation may notbe b ased on a percentage or
share of fees in specific cases or legal matters.

Paragraph (a) als o does not prohi bit the payment to a nonl awyer third
party for goods and s ervices toala wyerorla wfirm even if the
compensation for such goods and services is paid from the lawyer's or
law firm's genera | revenues. However, the compensationto a
nonlawyer third party may not be determined as a percentage or share
of the lawyer's or law firm's overall revenues or tied to fees in particular
cases or legal matters. A lawyer may pay to a nonlawyer third party,

such as a collection agency, a perc entage of p ast due or del inquent
fees in matters that have been concluded that the third party collects
on the lawyer's behalf.

Other ru les a Iso protec t the law yer's inde pendence o f profes sional
judgment. See, e.9., Rules 1.5.1, 1.8.6, and 5.1.

A lawyer's s hares of stock in _a profes sional law c orporation may be
held by the lawyer as a trustee of a rev_ocable living trust for es tate
planning purp _oses duri_ngthe la wyer'sli fe, provided that the
corporation does not permit any non lawyer trustee to direct or control
the activities of the professional law corporation.

The distribution of legal fees pursuant to a referral agreement between
lawyers who are not ass ociated in the same law firm is governed by
Rule 1.5.1 and not this Rule.

FheA lawyer's partic ipation ef-a—mem-ber-in a la wyer referral service
established, s ponsored, supervised, and op erated in c onformity with
the Minimum Standa rds for a Lawyer Referral Service in California is
encouraged and is not, of itself, a violation of theserulesthis Rule. See
also Business and Professions Code section 6155.
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Paragraph (a)(5) makes c lear thata | awyeri s permitted to p ay

court-awarded leg al fees to non-pr ofit | egal aid, m utual ben efit, and
advocacy groups that are not en gaged in _the unauthorized practice of
law. See Frye v. Tenderloin Housing Clinic, Inc. (2006) 38 Cal.4 th 23
[40 Cal .Rptr.3d 221 ]. Seea Iso Rul e 6.3. R _egarding al awyer's
contribution of legal fees to a legal services organization, see Rule 6.1

Comment [4].

This Rule applies to group, prepaid, and voluntary legal service
programs, activities and organizations and to _no n-profit | egal ai d,
mutual be nefit and ad vocacy g roups. Ho wever, nothing in this Rule
shall be deemed to authorize the practice of law by any such program,
organization or group.

This Rul e isnotin tended toabro gate case lawre garding the
relationship between insurers and lawyers providing legal services to
insureds. See Gafcon, Inc. v. Ponsor Associates (2002) 98 Cal.App.4th
1388 [120 Cal.Rptr.2d 392].
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Rule 5.4: Financial and Similar Arrangements With Nonlawyers
(Commission’s Proposed Rule — Clean Version)

A lawyer or law firm shall not share legal fees directly or indirectly with
aperson whois nota lawyer or withan organization th atis not
authorized to practice law. This paragraph does not prohibit:

(1)  an agreementby a lawyer with the la wyer's firm, partner, or
associate to prov ide for the payment of mo neyoro ther
consideration at once or o ver a reasonable period of time after
the lawyer’s death, to the | awyer’s e state or to on e or more

s pecified persons;

(2)  any payment authorized by Rule 1.17;

(3) ala wyero rl aw fir mincl uding no nlawyer emp loyees in a
compensation or retirement plan, even though the plan is based
in whole or in part on a profit-sharing arrangement, provided the
plan doe s not oth erwise violate these Rule s or the Sta te Bar

(4) the payment of a prescribed registration, referral, or other fee by
a lawyer to a lawyer referral service established, sponsored and
operated i n ac cordance witht he S tate Ba r of Ca lifornia’s
minimum standards for a lawyer referral service in California; or

(5) alawyer’s or law firm’s payment of court-awarded legal fees to a
nonprofit organization that employed, retained or recommended
employment of the lawyer or law firm in the matter.

Al awyer shall not form a pa rtnership o r other or ganization with a
person who is not a lawyer if any of the activities of the partnership or
other organization consist of the practice of law.

(c)

A lawyer shall not permit a person who recommends, employs, or pays
the lawyer to render legal services for another to direct or regulate the
lawyer’s provision of legal services, or oth erwise to interfere with the
lawyer’s ind ependence of profes sional judgment, or with the la wyer-
client relationship, in rendering such legal services.

Al awyer shall not prac tice withor inthe formo f a professional
corporation or organization authorized to practice law for a profit if:

(1)  aperson who is not a lawyer owns any interest therein, except

that a fiduciary representative of the estate of a lawyer may hold

the s tock ori nterestofth e lawyer for areas onable time
g administration;

(2) aperson whois notal awyeris a c orporate director or officer
thereof or occupies a position of si milar res ponsibility in any
form of organization other than a corporation; or

(3) aperson who is not a lawyer has the right or authority to direct,
influence or control the professional judgment of a lawyer.

A lawyer shall not accept a referral from, or otherwise participate in, a
lawyer ref erral s ervice un lessit complies with the Rul es and
Regulations Pertaining to Lawyer Referral Services as adopted by the
Board of Governors of the State Bar.

A lawyer shall not practice with or in the form of a non-profit legal aid,
mutual benefit or advoca cy group if the nonprofit organization allows
any third p erson or o rganization tointerfere withth el awyer's
independence of p rofessional judgment, o r with the | awyer-client
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relationship, or allows or aids any person, organization or group that is
not a lawyer or not otherwise authorized to practice law, to practice law
unlawfully.

COMMENT

(]

(2]

(3]
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Al awyeris required to main tainin dependence o f profe ssional
judgmentin ren dering lega | s ervices. The provisions o f this Rule
protect thel awyer'si ndependence of p rofessional judgmentb y
restricting the s haring of fees with a person or organization that is not
authorized to pr acticel awa nd b y prohibiting a nonl awyer fro m
directing o r ¢ ontrolling the la wyer's prof essional ju dgment when
rendering legal services to another.

The prohibition against sharing fees "directly or indirectly" in paragraph
(a) does not prohibit a lawyer or la w firm from paying a bonus toor
otherwise compensating a nonlawyer employee from general revenues
received for| egal s ervices, providedthe arrangementd oes not
interfere with the independence of professional judgment of the lawyer
or lawyers inthe firmandd oesnot violate anyother rule of
professional ¢ onduct. However, a nonl awyer empl oyee's bo nus or
other form of compensation may notbe basedon a percentage or
share of fees in specific cases or legal matters.

Paragraph (a) also does not prohibit the payment to a nonlawyer third
party for goods and s ervices toala wyerorla wfirm even if the
compensation for such goods and services is paid from the lawyer's or
law firm's genera | revenues. However, the compensationto a
nonlawyer third party may not be determined as a percentage or share
of the lawyer's or law firm's overall revenues or tied to fees in particular
cases or le gal matters. A | awyer may p ay to a no nlawyer third party,

(4]

(5]

(6]

[7]

(8]

such as a collection agency, a percentage of past due or delinquent
fees in matters that have been concluded that the third party collects
on the lawyer's behalf.

Other ru les a Iso protec t the lawyer’'s independence of professional
judgment. See, e.g., Rules 1.5.1, 1.8.6, and 5.1.

A lawyer’s s hares of stock in a pro fessional |aw c orporation may be
held by the lawyer as a trustee of a rev ocable living trust for es tate
planning purposes duringthe la wyer's life, prov ided that the
corporation does not pe rmit any nonlawyer trustee to direc t or co ntrol
the activities of the professional law corporation.

The distribution of legal fees pursuant to a referral agreement between
lawyers who are not associated in the same law firm is governed by
Rule 1.5.1 and not this Rule.

Ala wyer's participationin al awyer referral s ervice established,
sponsored, supervised, and operated in conformit y with the Minimum
Standards for a Lawyer R eferral S ervice in California is encouraged
and is not, of itself, a violation of this Rule. S ee als o Business and
Professions Code section 6155.

Paragraph (a)(5) makes clear that a lawyer is permitted to pay c ourt-
awarded | egal fe es to non-p rofitleg al a id, m utual ben efit, a nd
advocacy groups that are not engaged in the unauthorized practice of
law. See Frye v. Tenderloin Housing Clinic, Inc. (2006) 38 Cal.4th 23
[40 Cal .Rptr.3d 221 ]. Se e al so Rul e 6. 3. Regarding ala wyer's
contribution of legal fees to a legal services organization, see Rule 6.1
Comment [4].
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(9]

(10]
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This R ule appliestog roup, prepaid, and v oluntary leg al s ervice
programs, ac tivities and organizations and to non -profit | egal aid,
mutual be nefit and ad vocacy groups. However, nothing in this Rule
shall be deemed to authorize the practice of law by any such program,
organization or group.

This Rul e isnotin tended to abro gate case lawre garding the
relationship between insurers and lawyers providing legal services to
insureds. See Gafcon, Inc. v. Ponsor Associates (2002) 98 Cal.App.4th
1388 [120 Cal.Rptr.2d 392].
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Rule 5.4: Professional Independence of a Lawyer

STATE VARIATIONS

(The following is an excerpt from Regulation of Lawyers: Statutes and Standards (2010 Ed.)
by Steven Gillers, Roy D. Simon and Andrew M. Perlman.)

California: Rule 1-310 forbids lawyers to form between la wyers and nonlawyers “in a part nership or o ther
partnerships with nonlawyers if “any of the activities of that form of organizat ion which meets the requ irements of
partnership consist of the practice of law.” Rule 1-32 0 paragraph (b).” Paragraph (b) provides:
forbids sharing legal fe es with non lawyers with exception s,
including those described in Rules 5.4(1) and (3). (b) Alawyer may practice law in a p artnership or

other form of organization in which a financial interest is

Colorado: Colorado restores lan guage from the 1983 held or managerial a uthority is exe rcised by an
version of ABA Model Rule 5.4 providing that “a lawyer who individual nonlawyer who pe rforms pro fessional
undertakest o complete u nfinished | egal business of a services which assist the organization in providing legal
deceased | awyer may pa y to the estat e of the dec eased services to clients, but only if:
lawyer that proportion of the total compensation which f airly
represents the servic es rend ered by t he dec eased la wyer." (1) The p artnership or orga nization has as its
Colorado Rule 5.4(d) provides that a lawyer shall not practice sole purpose providing legal services to clients;
with or in the form of a professional corporation, association, . ) .
or li mited li ability c ompany, au thorized to practice law for a (2) All persons having such managerial authority
profit, “e xceptin acco rdance with C. R.C.P. 265 an d a ny or holding a financial interest undertake to abide by
successor rule or action adopted by the Colorado Supreme these Rules of Professional Conduct;

Court. (3) The lawyers who have a financial interest or

Connecticut: Co nnecticut omits ABA Model ~ Rul e managerial auth orityinthe ~ part nershipo r
5.4(a)(4) (relating to fee sharing with nonprofit organizations). organization unde rtake to be  responsible fo r the

nonlawyer participantstot he sa mee xtent asi f

District of Columbia: D.C. Rules 5.4 (a)(4)a nd (b), nonlawyer participants were lawyers under Rule 5.1;

which are unique i nth e United States, p ermit fee sha ring

Copyright © 2010, Stephen Gillers, Roy D. Simon, Andrew M. Perlman. All rights reserved. Reprinted with permission.
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(4) The foregoing conditions are set forth in
writing.

In addition, D.C. Rule 5.4(a)(5) permits a lawyert o
“share legal fees, whether awarded by a tribunal or received
in settlement of a matte r, with a no nprofit orga nization that
employed, retained, or recommen ded employmentofth e
lawyerint he matter and that qualifies und  er Section
501(c)(3) of the Internal Revenue Code.“

Florida: In place of ABA Model Ru le 5.4(a)(2), Florida
retains the language fr om the 1983 Model Rule providing
that “a lawyer who undertakes to complete unfinished lega |
business of a deceased lawyer may pay to the e state of the
deceased lawyer that p roportion of the total compensation
which fairly represent s the serv ices render ed by the
deceased lawyer.*

Florida Rule 4-8.6 describes the business entities
through which lawyers may practice law and fo rbids practice
other than through “officers, direct ors, partners, agents, o r
employees who are qu alified to render legal services in th is
state.” Further, only persons who are so qualified may serve
as “a partn er, manage r, director, or executive officer* o f
such an e ntity. Florid a has sub stantially a dopted Rule
5.4(a)(4).

Georgia adopts the pr e-2002 version of ABA Model
Rule 5.4 verbatim, but also restore s language from the 1983
Model Rule permitting a lawyer who completes the
unfinished business of a deceased lawyer to pay the
deceased lawyer’s estate “that proportion of the tota |

compensation which fairly r epresents the services rendered
by the deceased lawyer.“

lllinois: In the rules eff ective January 1, 2009, lllinoi s
tracks the Model Rule. Il inois Rule 5.4(d)(2 ) permits a
nonlawyer to serve as secreta ry for a professional
corporation or for-profit associat ion authorized to practice
law “if such secretary performs only ministerial duties.*

Indiana deletes ABA Model Rule 5.4(a)(4).
lowa deletes ABA Model Rule 5.4(a)(4).

Kansas: Kansas replaces ABA Model Rule 5.4(a)(2)

with language from the 1983 version of ABA Model Rule 5. 4
providingt hat “a law yer who undertakest o complete
unfinished legal business of a de ceased lawyer may pa y to
the estate of the deceased lawyer that proportion of the total
compensation which fairly r epresents the services rendered
by the deceased lawyer.” Kansas makes no reference to the
purchase of alaw prac tice or to Rule 1.17, which Kansa s
has not adopted.

Maryland restores la nguage from the 1983 v ersion of
ABA Model Rule 5.4 providing that “a lawyer wh o
undertakes to complete unfinishe dlegalbu sinesso f a
deceased, retired, disabled, or suspended lawyer may pay to
that lawyer or that lawyer’s estate t he proportion of the tota |
compensation which fairly r epresents the services rendered
by the former lawyer.“

Massachusetts: Rule 5.4(a) allows a lawyer or law firm
to share “a statutory or tribunal-app roved* legal fee with “a
qualified le gal assista nce organization that referredt he

Copyright © 2010, Stephen Gillers, Roy D. Simon, Andrew M. Perlman. All rights reserved. Reprinted with permission.
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matter to the lawyer or law firm* if the organization is not for
profit and ta x-exempt, the fee is made in conn ection with a
proceeding to advance the organization’s purposes, and the
client consents. The Comment to this rule explains that the

“financial needs  of these  organizations, which  serve
important public end s, justifya limited exceptiontoth e
prohibition againstf ee-sharing with non  lawyers.” The

Comment also explains that the exception does not extend

to fees generated in connection wit h proceedings unrelated
to the organization’s tax-exe mpt purpose , “sucha s
generating business income for the organizat ion.”
Massachusetts Rule 5.4(b) prohibits a lawyer from forming a
partnership “or other business entity” with a nonlawyer if any
of the activities of the “entity” consist of the practice of law.

Minnesota: Rule 5.4(a )(4) permits a lawyert o share
court-awarded fees with a nonprofit organization only
“subject to full disclo sure and court approval ,“ and Rule
5.4(a)(5) restores lang uage from t he 1983 ve rsion of ABA
Model Rule 5.4 providing that “a lawyer who undertakes to
complete unfinished le gal business of a deceased lawyer
may pay to the estate of the deceased lawyer the proportion
of the total compensation that fairly represents the services
rendered by the deceased lawyer.*

Missouri: Missouri re stores lang uage from the 1983
version of ABA Model Rule 5.4(a) permitting a lawyer who
completes unfinished legal business of a deceased lawyer to
pay the deceased lawyer’s estate “that proportion of the total
compensation that fairly represents the services rendered by
the deceased lawyer."

New Hampshire: Rule 5.4(a)(4) permits a lawyert o
“share legal fees with a nonp rofit organization that
employed, retained or recommen ded employment of the
lawyer in th e matter,” whether or not the fees are “court -
awarded.”

New York: In the rules effective April 1, 2009, Rule 5.4
is substant ially the same as the Model Rule except Ne w
York omits Rule 5.4(a)(4).

North Carolina omits ABA Model Rule 5.4(d )(2) and
adds Rule 5.4(a)(3), which permits a lawyer who undertake s
to complete unfinished legal busine ss of a de ceased lawyer
“oradisb arred lawyer*mayp aytothe estateoft he
deceased lawyer “or to the disbarred lawyer* that proportion
of the tota | compensation which  fairly represents the
services rendered by th e deceased lawyer “or t he disbarred
lawyer.*

Ohio: Rule 5.4 permits a lawyer to “share legal fees
with a non-profit organizat ion that recomme nded
employment of the lawyer in the matter,” wheth er or not the
fees are court-awarded, provided that t he nonprof it
organization complies with Ohio’s Supreme Court Rule s
governing lawyer referral and information services.

Oklahoma: Rule 5.4(2A) adds language from the 1983
version of ABA Model Rule 5.4 providing that “a lawyer who
undertakes to complete unfinishe dlegalbu sinesso f a
deceased lawyer may pay to the estate oft he decease d
lawyer that proportion of the total compensation which fairly
represents the services rendered b y the deceased lawyer.*
Oklahoma Rule 5.4(d) says, in brackets: “The concept of this
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subsection of the ABA Model Rul eisaddressedinth e
Comment.” Oklahoma’ s Comment says that Rule 5.4(a)
“does not p rohibit a la wyer fro m voluntarily sharing court -
awarded legal fees with a no nprofit organizationt hat
employed, retained or recommen ded employment of the
lawyer in th e matter. This shall not be deemed a sharing of
attorneys fees.” (Emphasis added.)

Oregon adds a new Rule 5.4(e) providing that a lawyer
“shall not refer a client to a nonlawyer with the
understanding that the lawyer will receive a fee , commission
or anything of value in exchange for the referral, but a lawyer
may accept gifts in the ordinary course of social or business
hospitality.“

Pennsylvania adds Rule 5.4(d)(4), which provides that
“inthe ca se of any form of a ssociation other than a
professional corporatio n, the org anic law g overning the
internal affairs of the association pr ovides the equity owners
of the asso ciation with greater liability protection than is
available to the shareholders of a professional corporation.*
Rule 5.4(d) concludes b y stating that subparag raphs (d)(1)-
(3) “shall not apply to a lawyer employed intheleg al
department of a corporation or other organization.*

Rhode Island: After some uncertainty over whether
Rhode Island would subscribe t o the posit ionin Rule
5.4(a)(4), as described in Selected State Varia tions for our
2008 editio n, Rhode Island has adopted the followin g
version of ABA Model Rule 5.4(a)(4):

(4) alawyer or law f irm may a greetosh area
statutory or tribunal-approved fee a ward, or a settlement

in a matter eligible for such an award, with an organization
that referred the matter t o the lawyer or law firm if: (i) the
organization is one t hatis not for profit ; (i)t he
organization is tax-exe mpt under federal law; (iii) the fee
award or  settlement is made in connection with a
proceeding to advance one or more of the pu  rposes by
virtue of which the organization is tax-exempt; and (iv) the
tribunal approves the fee-sharing arrangement.

Texas: Under Texas Rule 5.04(a)( 1), either a lawyer’'s
agreement or a lawful court orde r may pro vide for the
payment of money over time to the lawyer’s estate “to orfo r
the benefit of the lawye r’s heirs or personal representatives,
beneficiaries, or former spouse, after the lawyer’'s death or
as otherwise provided by law or court order.“
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Proposed Rule 8.4 [RPC 1-120]

“Misconduct”
(YDraft #11.2, 7/26/10)

Summary: The text of proposed ne w Rule 8.4 retains current California Rule 1-120 (Assisting, Soliciting,
or Inducing Violations) as paragraph (a) and includes most of the provisions found in ABA Model Rule 8.4.
Some of the included Model Rule provisions have counterparts in current California rules or in sections of
the Business and Professions Code. The text of proposed Rule 8.4 differs from ABA Model Rule 8.4 by:
(i) not proscribing attempts to violate the rules in paragraph (a); (ii) including the concept of moral turpitude
in paragraph (b); (iii) restricting discipline to misrepre sentations that are intentional in paragraph (c); and
(iv) limiting violations for conduct prejudicial to th e administration of justice to conduct in connection with

the practice of law (paragraph (d)).

Comparison with ABA Counterpart

Rule

Comment

ABA Model Rule substantially adopted

ABA Model Rule substantially rejected
Some material additions to ABA Model Rule

Some material deletions from ABA Model Rule

0O R @ O O

No ABA Model Rule counterpart

0O R @ O O

ABA Model Rule substantially adopted

ABA Model Rule substantially rejected
Some material additions to ABA Model Rule

Some material deletions from ABA Model Rule

No ABA Model Rule counterpart

Primary Factors Considered

M Existing California Law
Rules RPC 1-120
Statute Business and Professions Code §§6100 et seq.
ca se law See Comment chart, Comments [2A], [2B] and [2C].

[1 State Rule(s) Variations (In addition, see provided excerpt of selected state variations.)

1 Other Primary Factor(s)
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Rule Revision Commission Action/Vote to Recommend Rule Adoption
(13 Members Total — votes recorded may be less than 13 due to member absences)

Approved on 10-day Ballot, Less than Six Members Opposing Adoption [

Vote (see tally below) M

Favor Rule as Recommended for Adoption _ 7
Opposed Rule as Recommended for Adoption _ 4
Abstain __1

Approved on Consent Calendar []

Approved by Consensus l

Minority/Position Included on Model Rule Comparison Chart: Mvyes O No (See Explanations for
Paragraphs (b) and (d)).

Stakeholders and Level of Controversy

M No Known Stakeholders
[l The Following Stakeholders Are Known:

1 Very Controversial — Explanation:

M Moderately Controversial — Explanation:

The continued references to moral turpitude when the ABA has essentially abandoned that
concept in the Model Rule s has been objected to by some, but th e Commission believes it
has continued viability and continues to be utilized by The State Bar Court for discipline.

[0 Not Controversial
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT

Proposed Rule 8.4 Misconduct

July 2010
(Draft rule revised following July 22-24, 2010 Board of Governors Meeting.)

INTRODUCTION:

The tex t of pr oposed Rule 8.4 r etains cur rent Califor nia Rule 1- 120 (A ssisting, S oliciting, or Inducing V iolations) as
paragraph (a) and incl udes most of the provisions fo und in ABA Model Rule 8.4, thus collecting in one rule various
misconduct provisions. Some of the included ABA provisions have counterparts in current California rules or in sections of
the Business and Professions Code. The text of proposed Rule 8.4 differs from ABA Model Rule 8.4 by: (i) not pros cribing
attempts to violate the r ules in paragraph (a); (ii) including the concept of m oral turpitude in paragraph (b); (iii) restri cting
discipline under paragraph (c) to misrepresentations that are intentional; and (iv) limiting violations for conduct prejudicial to
the administration of justice to conduct in connection with the practice of law (paragraph (d)).

Many of the Comments are based on corresponding comments in ABA Model Rule 8.4, but have been revised for brevity
and clarity, and to conform to the differences in the Rule te xt. In addition, several comments have been added to apprise
California lawyers of statutory and decisional law that might provide bases for discipline beyond those in Rule 8.4. After the
subsequent public comment distribution, a new ¢ omment, Comment [2C], was ad ded in res ponse to comment letter from
the Department of Justice. The new comment ex plains that certain covert activities are not prohibited by paragraph (c) of
the rule.

" Proposed Rule, XDraft 10.2 (4/6/10).
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INTRODUCTION (Continued):

Minority. A minority of the Com mission objects to C omment [3], which stat es that manifestations by wor ds or conduct of
certain types of bias or pr ejudice can be a v iolation of paragraph (d). Thisis a ¢ ategory of speech that i nherently has
implications under the F irst Amendment and the Californi a Constitution. The minor ity believes a legal pr ofessional should
respect the right of all citizens, including lawyers, to express their opinions, even if they are disgusting or repugnant. The
legal profession should not condone chilling speech by a rule that would call out a category of speech as a potential ground
for discipline. The minority contends the focus of paragraph (d) should be on conduct in connection with the practice of law
that is prejudicial to the administration of justice and not on categories of speech.

Variations in Other Jurisdictions. Every jurisdiction has adopted some version of Model Rule 8.4. District of Columbia Rule
8.4(d) prohibits conduct that “seriously interferes with the administration of justice.” Several jurisdictions, including Georgia,
Virginia and W isconsin, omit Mode | Rule 8.4( d). Other juris dictions, e.g., Florida, ex pand Model Rule 8.4 ( d), to prohibit
conduct i ntended to “dispa rage, humi liate, or di scriminate agai nst | itigants, j urors, wi tnesses, court pers onnel, or ot her
lawyers on any bas is,” including on account of race, ethnicity, etc. Some jurisdictions have added provisions to address
such conduct specifically, e .g., Colorado, lllinois, Maryland (words or conduct), Texas (same), Ohio. See State Variations,
below.
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ABA Model Rule
Rule 8.4 Misconduct

Commission’s Proposed Rule’
Rule 8.4 Misconduct

Explanation of Changes to the ABA Model Rule

It is professional misconduct for a lawyer to:
(@) violate or attempt to violate the Rul es of

Professional Conduct, k nowingly as sist or

induce another to do so, or do so through the
acts of another;

It is professional misconduct for a lawyer to:

mdpecopethostode oo oo oo o el tne
actsofanother:

knowingly assist in, so licit, or induce an y
violation of these Rules or the State Bar Act;

There ar e tw o pr incipal cha nges in p aragraph ( a). Fir st,
paragraph (a) removes “... v iolate ... the R ules of Professional
Conduct ....” The reason for this change is that any conduct that
violates any Rule already is subject to dis cipline, so the quoted
Model Rule language has no consequence except to c reate the
risk that la wyers will be ¢ harged t wice for ev ery all eged R ule
violation.

Second, paragraph (a) eliminates an “attempt” to violate a R ule
as a general dis ciplinary offense. It was the consensus of the

Commission during the drafting process that it should address on
a rule -by-rule basis whether an attempted violation should be a
basis for professional discipline. As a result, the Commission
decided n ot to inc lude attem pts to v iolate as a general rul e of
discipline.

(b)  commit a c riminal act that reflects adv ersely
on the lawye r's hon esty, trustw orthiness or

fitness as a lawyer in other respects;

(b) commit a criminal act thatin volves moral
turpitude o r that refl ects adv erselyonth e
lawyer’s h onesty, trustworthiness, or fitness

as a lawyer-in-otherrespeets;

The Com mission ad ded mor al turpi tude to the Mo del rul e to
maintain conformity with the broader public protection afforded by
the Business and P rofessions Cod e, s pecifically, section 6106.
The Model Rules deleted moral turpitude as a basis for discipline
that had beeni nthe ABA Model Code. See Expl anation of
Changes for Model Rule 8.4, Cmt. [2], below. Some states have
retained that standard, or have interpreted the rest of s ection (b)
as being the e quivalent o f moral tu rpitude. H owever, th e long
and evolving history of c ase law in California interpreting moral
turpitude has expanded the scope of public protection beyond the
factors set forth in Mo del Rule 8.4(b). Forthese reasons, the
Commission rec ommends adding “m  oral turpi tude”toth e
proposed rule.

" Proposed Rule 8.4, XDraft 10.2 (4/6/10). Redline/strikeout showing changes to the ABA Model Rule.
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ABA Model Rule
Rule 8.4 Misconduct

Commission’s Proposed Rule’
Rule 8.4 Misconduct

Explanation of Changes to the ABA Model Rule

In addi tion, there is a long hi story in C alifornia of dis cipline
referrals of attorneys who have been convicted in criminal matters
toth e State Ba rfordi scipline purs uantto Bu siness and
Professions Code sections 6101 and 6102. Moral turpi tude is a
critical component of th ose referra Is for interim s uspension or
summary disbarment upon proof of conviction.

A minority of the Commission believes that California should not
continue using moral turpitude as a standard when the ABA has
essentially abandoned that concept in the Model Rules.

The Commission als o recommends de letion of th e phras e “in
other respects” as surplusage.

(c) engagei nc onductinv olvingd ishonesty,
fraud, deceit or misrepresentation;

(c)

engagei nc onductin volving dis honesty,
fraud, deceit, or intentional misrepresentation;

The ad dition of “intentional” is intended to c larify that n egligent
misrepresentation is not regarded as dishonesty that triggers this
Rule. The Commiss ion believes this clari fication is consistent
with the in tended s cope ofth e ABA' sr ule and with the
interpretation i n di sciplinary proceedings in s tates thath ave
adopted the Model Rule. (See, e.g., State ex rel. Oklahoma Bar
Ass'n v. Besly (Okla., 2006) 136 P.3d 590 [2006 OK 18] and In re
Clark (Ariz., 2004) 207 Ariz. 414 [87 P.3d 827].
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ABA Model Rule
Rule 8.4 Misconduct
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(d)

engage i n conduct thatis preju dicial to the
administration of justice;

engage in ¢ onduct in c onnection withth e
practice o f law, inclu ding when a ctingi n
propria pe rsona, thatis prej udicialtoth e
administration of justice;

The addition of “in connection with the practice of law” was added
because of concern that the vagueness of the language might not
overcome fac ial Co nstitutional ¢ hallenges u nder th e Firs t
Amendment. The Commissi on sought to deli mit the scope of
conduct proscribed under paragraph (d) by clarifying in advance
that the specific conduct that might be at issue in connection with
a c harge of prej udice to the administration of jus tice must be
connected to the practice of law.

A minority of the Commission disagrees with the language limiting
the paragraph’s scope to conduct “in connection with the practice
of law” be cause a law yer’s fitness to prac tice law is called into
question by conduct prejudicial to the administration of jus tice in
whatever capacity the lawyer acts.

Finally, the Commission has added the phras e “including when
acting in propria pe rsona,” to clarify that a lawyer appearing in
propria persona is e ngaging in the practice of law and therefore
not immune from this provision.

stateor i mplya n abilitytoi nfluence
improperly a government agency or official or
to a chieve res ults by mean s that violate the
Rules of Professional Conduct or other law; or

stateor im plya na bilitytoin fluence
improperly a government agency or o fficial or
to ac hieveres ultsb y mean s that violate
thethese Rules ofProfes-sional-Conduet—or
other law; or

Paragraph (e) is substantively identical to Model Rule 8.4(e). The
Commission has adopted the convention of referring to the Rules
of Profes sional Con duct as “these Rules.” Curiously, the ABA
mostly refers to the Model Rules collectively as “these Rules” in
its blackletter and comment, only occasionally (as here) referring
to them as “the Rules of Professional Conduct.” An inquiry to the
Model Ru les drafters (rep orters) c onfirmed that no s ubstantive
meaning should be attached to the varied usages.

RRC - 1-120X [8-4] - Compare - Rule & Comment Explanation - YDFT7 (07-26-10)-RD

182




ABA Model Rule
Rule 8.4 Misconduct

Commission’s Proposed Rule’
Rule 8.4 Misconduct

Explanation of Changes to the ABA Model Rule

() knowingly assist a judge or judicial officerin
conduct that is a v iolation of applicable rules
of judicial conduct or other law.

(f)

knowingly assist a judge o r judicial officer in
conduct that is a violation of applicable rules
of judicial conduct or other law.

Paragraph (f) is identical to Model Rule 8.4(f).
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[1] Lawyers are s ubject tod iscipline when they
violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so
or do so through the acts of a nother, as when they
request or instruct an agent to do so on the la wyer's
behalf. Paragraph (a), however, does not prohibit a
lawyer from advising a client concerning action the
client is legally entitled to take.

Paragraph (a)
[1] Lawyers-areA lawyer is subject to discipline when
; ol ; he Ryl ‘

Professional-C-onduetfor knowingly assistassisting
or indueeinducing anotherto de-s-oviolate thes e
Rules or the State Bar Act, orto do so through the
acts of anothe r, as when theyr-equestal awyer
requests or iastruetinstructs an agent to do so on the
lawyer’s beha If. —Paragraph-{a-)-ho-wever—do-es-not
o ; ) : .

Headings have been added to the Comment for clarity.

The Model Rul e | anguage ha s be en mo dified a nd a ttempted
violations eliminated, to confor m to the language of the black
letter rule. See Explanation for paragraph (a), above.

The s ubstance of the de leted last sentence of the Mod el Rule
comment is the subject of proposed Rule 1.2(d), the counterpart
to current rule 3-210. See Comment [4], below.

[2] Many kinds of illegal conduct reflect adversely on
fitness to practice law, s uch a s offenses involving
fraud and th e offe nse o f willful fa ilure to file an

income tax return. However, some kinds of offenses
carry nos uchimpl ication. Traditionally, th e
distinction was drawn in terms of offe nses involving
"moral turpitude.”" That concept can be c onstrued to
include offens es concernings ome matters of

personal morality, such as adultery and comparable
offenses, that have no specific connection to fitness
for the pr actice ofla w. Althoug hal awyeris

personally answerable to the e ntire criminal law, a

Paragraph (b)
[2] Many-kinds-of Hlegal-conductreflectA lawyer may

be disciplined under paragraph (b) for a criminal act
that refle cts adv ersely on fi tness to prac tice la w,
such as offenses involving fraud and the offen se of
willful failure to file an income tax return. However,
some kinds-ef—offenses carry no s uch implication.-

eodiienalb e dlotinstion vme oo L o o o

Comment [2] is based on M odel Rule 8.4, cmt. [2]. The firs t
sentence of the Model Rule comment was revised to trac k the
actual language of parag raph (b). The sec ond sentence w as
deleted as un necessary bec ause the Co mmission h as retai ned
“moral tur pitude” i nth e Rul e, fo r the re asons set outinthe
Explanation for pa ragraph (b), above. Atone pointduring the
drafting process forthi s Rule, the Commission crafted a

statement, based on the stricken sentence, that was intended to
clarify that “offe nses ¢ oncerning s ome matte rs of pers onal
morality” were not within the scope of the Rule. Ho wever, as it
was unclear that such conduct, e.g., adultery, remains a criminal
offense in Cali fornia, the s entence w as d eleted as poten tially
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lawyer should be profes sionally answerable only for
offenses th at indi cate lack of thos e c haracteristics
relevant to law practice. Offenses involving violence,
dishonesty, brea ch of trus t, or se rious in terference
with the administration of justice are in that category.
A pattern of repeate d offenses, even ones of min or
significance when considered s eparately, ¢ an
indicate indifference to legal obligation.

Although a la wyer is personally a nswerable to the

entire criminal law, a lawyer should be professionally
answerable only for offenses th ati ndicate la ck of
those ¢ haracteristics rel evant tola w pra ctice.
Offenses involving violence, dish onesty, b reach o f
trust, or serious interference with the admi nistration
of justice are in that category. A-pattern—of repeated
oHoRses, ev-o ees,s ROF-Sighticance—wneh
IGG S de' .eg S ep.a ately-6-an-indicate--ndifferenceto

confusing.

The C ommission d eleted the la st sentence of the Model Rul e
comment be cause the proposition s tated is u nclear inth e
absence of a definition of what is considered a "minor" offense.
This ambi guity could give ris e to interpretations th at grant less
public pro tectionthan the exi sting pro tection afforded by
California's s tandards of moral turpitude, discipline un der
Business and Professions Code section 6068(a), and conviction
referrals under Business and Professions Code section 6101. A
lawyer's ¢ onviction for a single mis demeanor ¢ harge could be
construed as a "mi nor" offense under the Model Rule language;
however, a pattern of that misconduct might not be a pre requisite
for discipline under California's standards.

[2A] A lawyer may be di sciplined for criminal a cts
as set forthi nArticle 60 f the S tate Bar Ac t,
(Business & P rofessions Code, sections 6101 e t
seq.), ori_fthe criminal act c onstitutes “other
misconduct w_arranting dis cipline” as defined by
California Supreme Court c ase law. (See e.g., In re
Kelley (1990) 52 Cal.3d 487 [2 76 Cal.Rptr. 375]; In
re Rohan (1978) 21 Cal.3d 195, 203 [145 Cal.Rptr.
855] [wilful failure to file a federal income tax return];
In re Morales (1983) 35 Cal.3d 1 [196 Cal.Rptr. 353]
[twenty-seven counts of failure to _pay payroll taxes
and u_nemploymenti nsurance ¢ _ontributions a s

employer].)

This Comment was added because there is a substantial body of
case lawthat hasc onfirmed discipline for "othe rc onduct
warranting dis cipline," as set outi nthe Supre me Court c ases
cited.
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[2B] In addition to being subject to discipline under
paragraph (b), al awyer may b e di sciplined un der
Business and Profe ssions C ode section 6 106 for
acts of moral turpi_tude tha tc onstitute g ross
negligence. (Gassman v. State Bar (1976) 18 Cal.3d
125 [132 Cal.Rptr. 675]; Jackson v. State Bar (1979)
23 Cal.3d 509 [1 53 Cal.Rptr. 241; In the Matter of
Myrdall (Review Dept. 1995 )3 Cal. State Bar Ct.
Rptr. 363 [habi tual d isregard of clients’ interests];
Grove v. State Bar( 1967) 66 C al.2d 680 [58
Cal.Rptr. 564]. See also Martin v. State Bar (1978)
20 Cal.3d 717 [144 Cal.Rptr. 214]; Selznick v. State
Bar (1976) 16 Cal.3d 704 [129 Cal.Rptr. 108]; In the
Matter of Varakin (Review D ept. 1994) 3 Cal State
Bar Rptr 179 [pattern of misconduct]; In re Calloway
(1977)2 0 Ca I.3d _165[1 41 Cal.Rptr. 8 05 [act of
baseness, vil eness or depravity i n the private and
social duties which a man or woman owes to fellow
human be ings or to s ociety in general, contrary to
the acc epted and ¢ ustomary rule of righ t and duty
between hu man b eings]; In re Craig (1 938) 12
Cal.2d 93 [82 P.2d 442].)

This Comment is intended to alert lawyers to the expansive case
law on moral turpitude.

Paragraph (c)

[2C] Paragraph (c) does not apply where a lawyer
advises clients or others about, or supervises, lawful
covert activity in the investigation of violations of civil
or criminal law or constitutional rights, p rovided the
lawyer's ¢ onduct is otherwise in ¢ _ompliance w ith

This comment has no counterpart in Model Rule 8.4. In response
to a public comment from the Department of Justice and, in light
of the Commissi on’s dec ision to notr ecommend a version of
Model Ru le 4.1 ,thel anguage add ressing ¢ overt ac tivity
previously considered fo rinclusion as Rule 4.1 ( b), has been
added as new C omment [2C] to Rule 8 .4.Inpart,then ew
comment clarifies that Rule 8.4(c) does not apply where a lawyer
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these Rules. Butsee Rule 1.2(d). “Covert activity,”
asus edinth is Rule, me ans an e ffortto o btain
information on _unla wful ac tivity throu gh the use of
misrepresentations or o ther s ubterfuge. C overt
activity may be commenced by a lawyer or involve a
lawyer as an ad visor or s upervisor only when the
lawyer in _good faith b elieves there is a rea sonable
possibility that unl awful activity ha s tak en place, is
taking p lace, or will tak e place in th e fo reseeable
future.

advises clients or o thers ab out, or supervises, la wful c overt
activity in th e investigation of violations of civil or criminal law or
constitutional rights, provided the lawyer's conduct is otherwise in
compliance with these Rules. In addition, the Com mission has
included a cross reference to Rule 1.2(d) that generally prohibits
a lawyer from advising a client to violate the law.

Paragraph (d)

[2D] Paragraph (d)is notinte nded to proh ibit
activities of a_lawyer that are protected by the First
Amendment to the United States Constitution or by
Article |, § 2 of the California Constitution. See, e.q,
Ramirez v. State Bar (1980) 28 Cal 3d 402, 411 [169
Cal. Rptr 206] (a s tatement i mpugning the h onesty
orin tegrity of aju dge will notres ult in discipline
unless it _is shown that the s tatementis false and
was mad e knowingly or with reckless dis regard for
truth); Matter of Anderson (Rev. Dept 1997) 3 State
Bar Court Rptr 775 (disciplinary rules governing the
legal profes sion cannot punish activity protected by
the Fi rst Amen dment); Standing Committee on
Discipline of the United States District Court for the
Central District of California v. Yagman (9 th Cir.
1995) 55 F.3d 1430, 1443 (a_lawyer’s s tatement
unrelated to a matte r pending before the ¢ ourt may
be s anctioned only i f the statement po ses a clear

The C ommission ¢ oncluded thati tis impo rtanttos tress the
protection of constitutional rights in connection with discipline so
that activities protected by the First Amendment do n ot become
the s ubject of disc iplinary proceedings. See als o Expla nation of
Changes at paragraph (d), above.
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and present danger to the administration of justice).

[3] Alaw yer who, in the c ourse of representing a
client, knowingly manifests by words or conduct, bias
or prejudice based upon race, sex, religion, national
origin, disability, age, s exual orientation or
socioeconomic status, vio lates p aragraph (d) when
such actions are prej udicial to the administration of
justice. Leg itimate advocacyres pecting the
foregoing fac tors doe s not violate paragraph (d). A
trial judge's finding that pe remptory challenges were
exercised on a d iscriminatory b asis does not alone
establish a violation of this rule.

[3] A lawyer who, in th e c ourse of representing a
client, knowingly manifests by words or conduct, bias
or prejudice based upon race, sex, religion, national
origin, dis ability, age; or sexual orien tation—er
socioeconomic-status, violates paragraph (d) when
such actions are prejudicial to the administration of
justice. L  egitimate a dvocacyres pectingth e
foregoing fac tors does not violate paragraph (d). A
trial judge’s finding that peremptory challenges were
exercised on a discriminatory basis d oes not alone
establish a violation of this-ruleparagraph (b).

Comment [3] is based on Model Rule 8.4, cmt. [3]. The comment
clarifies the scope of paragraphs (a) and (d).

The Ninth Ci rcuit inv alidated Business an d P rofessions Code
section 6068(f) relating to "offensive personality" on constitutional
grounds, res ulting in th e s ubsequent leg islative s triking o f tha t
section. United States v. Wunsch, 84 F.3d 110 (9" Cir. 1996).
However, t he Nin th Ci rcuit expressly ap proved of Model Rul e
8.4(b).

[4] A lawyer may refuse to comply with an obligation
imposed by law upon a good faith belief that no valid
obligation exis ts. The provisionso f Rule 1.2(d)
concerning a good fai th ¢ hallenge to the v alidity,
scope, m eaning o r a pplication of the law apply to
challenges of legal regulation of the practice of law.

obligation—exists. The pro—visions-of — Rule1.2(d})
concerning-a—good fa-ith-¢ hallenge to Testing the
valldlty—seepe—meamnger—app%ahen of theany law,

rule, or_ruling ofa__tribunal is governed b y R ule
1.2(d). Ru le1.2(d) isalsointendedto apply to

challenges eflega-regarding th e regulation o f the
practice of law.

Model Rule 8.4, cmt. [4], has been revised for brevity and clarity.
This Comment is intended as a cross-reference to another rule
that is applicable to related conduct. Itis the second sentence to
Model Ru le 8.4 , Comme nt[4],rev ised ands plitintot wo
sentences for clarity. No change in meaning was intended.

The firs t s entence ( "A la wyer may refus e to comply with an
obligation imposed by law upon a good faith be lief that no v alid
obligation exis ts.") was d eleted be causei tw as notforth e
protection of th e pub lic, i nconsistent with Bus . & Prof. Code
section 6068(a), and overly broad with respect to what a lawyer
may do to challenge a law that he or she believes is invalid.
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[5] Lawyers holding pub lic offic e as sume | egal
responsibilities going beyond those of other citizens.
A la wyer's abu se o f pub lic o ffice can s uggestan
inability to fulfill the professi onal role of lawyers. The
same is true of ab use of positions of priv ate trus t
such a s trustee, executor, ad ministrator, gu ardian,
agent and offic er,d irectoror manager of a
corporation or other organization.

[5] Lawyers-hol-ding-publ-ic-office —as—sumele—gal

recoonobiliicocoing bovend thoos e clnor cliizo e
A lawyer's abus e of publ ic o ffice ean-suggestan-
inability to—fulfi-lheld by the professional role of
lawyers—T-he-sa-me—is—true-of-lawyer or _abuse of

positions of priv ate trust such as trustee, executor,
administrator, guardian, agent and officer, director or
manager of a c orporation or oth er organization, can
involve conduct prohibited by this Rule.

Comment [5] is based on Model Rule 8.4, cmt. [5], but has been
revised to mak e it more concise and al soto clarify that the
conduct desc ribed can violate the Rule. The Commission
believes that the rec ommended clause — “can inv olve c onduct
prohibited by this Rule” — does not suffer the same vagueness of
the Model Rule cl ause (“can sugg est ani nability to ful fill the
professional role of lawyers.”)

[6] Alternative bases for p rofessional discipline may
be found in Article 6 of the S tate Bar A ct, (Bus. &
Prof. Cod e, sections 610 0 et seq.), and pu blished
California decisions interpreting the relevant sections
of the State Bar Ac t. This Rule is not inte nded to
provide a bas is for dupl icative charging of
misconduct for a single illegal act.

This Comment, which has no counterpartin the Model Rule, is
intended as a clarification and to advise lawyers that there are
bases for di scipline for p rofessional misconduct other than the
Rules.
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Rule 8.4 Misconduct

(Redline Comparison of the Proposed Rule to the Previous Public Comment Draft)

It is professional misconduct for a lawyer to:

(a) knowingly assist in, solicit, or induce any violation of these Rules or the
State Bar Act;

(b)  commit a criminal act thatinvolves moral turpi tude or that reflects
adversely on the | awyer’s ho nesty, trus tworthiness, or fitness as a
lawyer;

(c) engage i n conduct involving dishonesty, fraud , de ceit, or i ntentional
misrepresentation;

(d)  engageinconduct in connection with the prac tice of | aw, including
when acting in propria persona, that is prejudicial to the administration
of justice;

(e) state orimply an ability to influ ence improperly a g overnment agency
or official or to ac hieve results by means that violate these Rules or
other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation
of applicable rules of judicial conduct or other law.

COMMENT
Paragraph (a)
[1] Alawyeris s ubject to discipline for knowingly as sisting or i nducing

another to violate these Rules or the State B ar Act, or to d o so through the
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acts of another, as when a lawyer requests or instructs an agent to do so on
the lawyer’s behalf.

Paragraph (b)

[2] A lawyer may be disciplined under paragraph (b) for a criminal act that
reflects adversely on fitness to practice law, such as offenses involving fraud
and the offense of willful failure to file an income tax return. However, some
offenses carry nos uch implication. Althou gh ala wyeris pers onally
answerable to the en tire c riminal | aw, a lawyer s hould be p rofessionally
answerable onl y fo r offenses th atin dicate lack ofth ose characteristics
relevant to law practice. Offenses involving violence, dishonesty, breach of
trust, o r s erious in terference with the ad ministration of j ustice are in that
category.

[2A] A lawyer may be disciplined for criminal acts as set forth in Article 6 of
the State Bar Act, (Business and Professions Code sections 6101 et seq.), or
if the ¢ riminal a ct constitutes “ other mi sconduct warranting d iscipline” a s
defined by California Supreme Court case law. (See e.g., In re Kelley (1990)
52 Cal.3d 487 [276 Cal.Rptr. 375]; In re Rohan (1978) 21 Cal.3d 195, 203
[145 Cal.Rptr. 85 5] [wilful failure to file a fed eral income tax return]; In re
Morales (1983 ) 35 C al.3d 1 [196 Cal.R ptr. 353] [twenty -seven c ounts o f
failure to pay p ayroll ta xes and unemployment i nsurance contributions a's
employer].)

[2B] In addition to being subject to discipline under paragraph (b), a lawyer
may b e disciplined und er Business and Professions Code section 6106 for
acts of moral tu rpitude that c onstitute gros s negligence. (Gassman v. State
Bar (1976) 18 Cal.3d 125 [132 Cal.Rptr. 675]; Jackson v. State Bar (1979) 23
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Cal.3d 509 [153 Cal .Rptr. 24]; In the Matter of Myrdall (Rev. Dept. 1995) 3
Cal. State Bar Ct. Rptr. 363 [habitual disregard of clients’ interests]; Grove v.
State Bar (1967) 66 Cal.2d 680 [58 Cal.Rptr. 564]. See al so Martin v. State
Bar (1978) 20 Cal.3d 717 [144 Cal.Rptr. 214]; Selznick v. State Bar (1976) 16
Cal.3d 704 [129 Cal.Rptr. 108]; In the Matter of Varakin (Rev. Dept. 1994) 3
Cal State Bar Rptr 1 79 [patte rn of misconduct]; In re Calloway (197 7) 20
Cal.3d 165 [141 Cal.Rptr. 805 [ act of baseness, vileness or depravity in the
private and social duties which a man or woman owes to fellow human beings
or to society in general, contrary to the accepted and customary rule of right
and duty between human beings]; In re Craig (1938) 12 Cal.2d 93[82P.2 d
442].)

Paragraph (c)

[2C] Paragraph (c) does not apply where a lawyer advises clients or others
about, or supervises, lawful covert activity in th e investigation of violations of
civil or criminal law or constitutional rights, provided the lawyer's conduct is
otherwise in ¢ _ompliance with the se Rules. B uts ee Rule 1.2 (d). “Covert
activity,” a s us ed in this Rul e, means a n effo rt to ob tain inf ormation o n
unlawful a ctivity through the use of m isrepresentations or oth er s ubterfuge.
Covert activity may be commenced by a lawyer orinvolve a lawyer as an
advisor or_supervisor only when the lawyer in good faith believes there i s a
reasonable possibility that unlawful activity has taken place, is taking place, or
will take place in the foreseeable future.

Paragraph (d)

[2€D] Paragraph (d) is not intended to prohibit activities of a lawyer that are
protected by th e First Amen dment to t he United Sta tes Co nstitution or by
Article I, section 2 of the California Constitution. See, e.g., Ramirez v. State
Bar (1980) 28 Cal 3d 402,411 [169 Cal. Rptr 206] (a statement impugning
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the honesty or integrity of a judge will not result in discipline unless it is shown
that the statement is false and was made knowingly or with reckless disregard
for truth); In the Matter of Anderson (Rev. Dept 1997) 3 Cal . State Bar Ct.
Rptr. 7 75 (disciplinary r ules governing the le gal profession cannot p unish
activity protected by the First Amendment); Standing Committee on Discipline
of the United States District Court for the Central District of California v.
Yagman (9th Cir. 1995) 55 F.3d 1430, 1443 (a lawyer’s statement unrelated
to a matter pending before the court may be sanctioned only if the s tatement
poses a clear and present danger to the administration of justice).

[3] A'la wyer who, i nthe c ourse of rep resentinga client, k nowingly
manifests by words or ¢ onduct, b ias or prejudice based up onra ce, s ex,
religion, n ational origin, disability, age or sex ual ori entation, viol ates
paragraph (d) when s uch ac tions are prejudicial to the a dministration of
justice. Legitimate advocacy respecting the foregoing factors does not violate
paragraph (d ). At rial ju dge’s fi nding that pe remptory c hallenges were
exercised on a discriminatory b asis d oes not alone es tablish a v iolation of
paragraph (b).

[4] Testing the validity of any law, rule, or ruling of a tribunal is governed
by Rule 1.2(d). Rule 1.2(d) is also intended to apply to challenges regarding
the regulation of the practice of law.

[5] A la wyer's a buse of publ ic offic e he Id by th e la wyer o r abus e of
positions of private trust such as trustee, exec utor, administrator, guardian,
agent and officer, director or manager of a corporation or other organization,
can involve conduct prohibited by this Rule.

[6] Alternative bases for profes sional discipline may be found in Article 6
of the State Bar Act, (Business and Professions Code sections 6100 et seq.),
and published Cal ifornia d ecisions i nterpreting the re levant s ections of the
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State Bar Act. This Rule is not inte nded to provide a basis for duplicative
charging of misconduct for a single illegal act.
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Rule 4-120-Assisting-Seliciting,-orthducing-\Violations8.4 Misconduct

(Redline Comparison of the Proposed Rule to the Current California Rule)

It is professional misconduct for a lawyer to:

(@)  A-membershallnet knowingly assist in, solicit, or i nduce any violation
of these rulesRules or the State Bar Act:;

(b) commit acriminal act thatinvolves moral turpi tude or that reflects
adversely on th e lawyer's ho nesty, trustworthiness, or fithess as a

lawyer;

(c) engage in conduct involving dishonesty, fraud , de ceit, or i ntentional
misrepresentation;

(d) engageinconduct in connection with the prac tice of la w, including
when acting in propria persona, that is prejudicial to the administration

of justice;

(e) state orimply an ability to influence improperly a g overnment agency
or official or to ac hieve res ults by means that violate these Rules or
other law; or

[ knowingly assist a judge or judicial officer in conduct that is a violation
of applicable rules of judicial conduct or other law.

COMMENT

Paragraph (a)

11 A lawyeris s ubject to di scipline for knowingly as sisting or i nducing
another to violate these Rules or the State B ar Act, or to d o so through the
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acts of another, as when a lawyer requests or instructs an agent to do so on
the lawyer's behalf.

Paragraph (b)

2] A lawyer may be disciplined under paragraph (b) for a criminal act that
reflects adversely on fithess to practice law, such as offenses involving fraud and
the o ffense of _willful fai lure to file a niin come taxret urn. However, so me
offenses carry no s uch implication. Although a lawyer is personally answerable
to the entire criminal law, a lawyer should be professionally answerable only for
offenses th at _indicate la ck of those char acteristics relevant to la w_practice.
Offenses involving violence, dishonesty, breach of trust, or serious interference
with the administration of justice are in that category.

[2A] A lawyer may be disciplined for criminal acts as set forth in Article 6 of the
State Bar Act, (Business and Professions Code sections 6101 et seq.), or if the
criminal_act c onstitutes “ other misc onduct warranting discipline” as defined by
California Supreme Court case law. (See e.g., In re Kelley (1990) 52 Cal.3d 487
[276 Cal.Rptr. 375]; In re Rohan (1978) 21 Cal.3d 195, 203 [145 C al.Rptr. 855]
[wilful failure to file a federal income tax return]; In re Morales (1983) 35 Cal.3d 1
[196 Cal.Rptr. 353] [tw enty-seven c ounts of failure t o pay payroll taxes a nd
unemployment insurance contributions as employer].)

[2B] In addition to being subject to discipline under paragraph (b), a lawyer
may be dis ciplined under Bus iness and Professions Code s ection 6106 for
acts of moral turpitude that constitute gros s negligence. (Gassman v. State
Bar (1976) 18 Cal.3d 125 [132 Cal.Rptr. 675]; Jackson v. State Bar (1979) 23
Cal.3d 509 [153 Cal.Rptr. 24]; In the Matter of Myrdall (Rev. Dept. 1995 ) 3 Cal.
State Bar Ct. Rptr. 363 [habitual disregard of clien ts' interests]; Grove v. State
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Bar (1967) 66 Cal.2d 680 [58 Cal.Rptr. 564]. See also Martin v. State Bar
(1978) 20 Cal.3d 717 [144 Cal.Rptr. 214]; Selznick v. State Bar (1976) 16 Cal.3d
704 [129 Cal.Rptr. 108]; In the Matter of Varakin (Rev. Dept. 1994) 3 Cal State
Bar Rptr 179 [pattern of misc onduct]; In re Calloway (1977) 20 Cal.3d 165 [141
Cal.Rptr. 805 [act of baseness, vilene ss or depravity in the private and s ocial
duties which a man _or woman owes to fellow human beings or to so ciety in
general, contrary to the accepted and customary rule of right and duty be tween
human beings]; In re Craig (1938) 12 Cal.2d 93 [82 P.2d 442].)

Paragraph (c)

[2C] Paragraph (c) does not apply where a lawyer advises clients or others
about, or sup ervises, lawful covert activity in the investigation of violations of
civil or criminal law or constitutional rights, provided the lawyer's conduct is
otherwise in c ompliance with thes e Rules. But see Rule 1.2 (d). “Cov ert
activity,” as _us ed in__this Rul e, m eans an effort to obt _ain informatio n on

unlawful activity through the use of misrepresentations or othe r subterfuge.
Covert activity may be commenced by a lawyer orinvolve a la wyer as _an
advisor or_supervisor only when the la wyer in good faith believes there is a

reasonable possibility that unlawful activity has taken place, is taking place, or
will take place in the foreseeable future.

Paragraph (d)

[2D] Paragraph (d) is not intended to prohibit activities of a lawyer that are
protected by th e First Amen dment to t he United Sta tes Co nstitution or by
Article |, section 2 of the California Constitution. See, e.g., Ramirez v. State
Bar (1980) 28 Cal 3d 402, 411 [169 Cal. Rptr 206] (a_statement im pugning
the honesty or integrity of a judge will not result in discipline unless it is shown
that the statement is false and was made knowingly or with reckless disregard
for truth); In the Matter of Anderson (Rev. Dept 1997) 3 Cal. State Ba r Ct.
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Rptr. 7 75 (disciplinary r ules governing the le gal profession cannot p unish
activity protected by the First Amendment); Standing Committee on Discipline
of the United States District Court for the Central District of California v.
Yagman (9th Cir. 1995) 55 F.3d 1430, 1443 (alawyer's statement unrelated
to a matter pending before the court may be sanctioned only if the s tatement
poses a clear and present danger to the administration of justice).

31 A lawyerwh o,inth e course of repres entinga c lient, knowingly
manifests by words or c onduct, b ias or prejudice based up on ra ce, s ex,
religion, n_ational origin,  disability, age or sex ual ori_entation, viol ates
paragraph (d) when such ac tions are prej udicial to the ad _ministration of
justice. L egqitimate adv ocacy respecting the foregoing fac tors doe s n ot
violate paragraph (d). A trial judge's finding that peremptory challenges were
exercised on a discriminatory b asis d oes not alone es tablish a v iolation of

paragraph (b).

4] Testing the validity of any law, rule, or ruling of a tribu nal is governed
by Rule 1.2(d). Rule 1.2(d) is also intended to apply to challenges regarding
the requlation of the practice of law.

[8] Alawyer's a buse of publ ic offic e he Id by th e la wyer o r abus e of
positions of private trust such as trustee, exec utor, administrator, g uardian,
agent and officer, director or manager of a corporation or other or ganization,
can involve conduct prohibited by this Rule.

[6] Alternative bases for professional discipline may be found in Article 6
of the State Bar Act, (Business and Professions Code sections 6100 et seq.),
and published Cal ifornia d ecisions i nterpreting the re levant s ections of the
State Bar Act. This Rule is notintended to provide a basis for d uplicative
charging of misconduct for a single illegal act.
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Rule 8.4 Misconduct

(Commission’s Proposed Rule — Clean Version)

It is professional misconduct for a lawyer to:

(a) knowingly assist in, solicit, or induce any violation of these Rules or the
State Bar Act;

(b)  commit a criminal act thatinvolves moral turpitude or that reflects
adversely on the | awyer’s ho nesty, trus tworthiness, or fithess as a
lawyer;

(c) engage i n conduct involving dishonesty, fraud , de ceit, or i ntentional
misrepresentation;

(d) engageinconduct in connection with the prac tice of | aw, including
when acting in propria persona, that is prejudicial to the administration
of justice;

(e) state orimply an ability to influ ence improperly a g overnment agency
or official or to ac hieve results by means that violate these Rules or
other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation
of applicable rules of judicial conduct or other law.

COMMENT
Paragraph (a)
[1] Alawyeris s ubject to discipline for knowingly as sisting or i nducing

another to violate these Rules or the State B ar Act, or to d o so through the
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acts of another, as when a lawyer requests or instructs an agent to do so on
the lawyer’s behalf.

Paragraph (b)

[2] A lawyer may be disciplined under paragraph (b) for a criminal act that
reflects adversely on fitness to practice law, such as offenses involving fraud
and the offense of willful failure to file an income tax return. However, some
offenses carry nos uch implication. Althou gh ala wyeris pers onally
answerable to the en tire c riminal | aw, a lawyer s hould be p rofessionally
answerable onl y fo r offenses th atin dicate lack ofth ose characteristics
relevant to law practice. Offenses involving violence, dishonesty, breach of
trust, o r s erious in terference with the ad ministration of j ustice are in that
category.

[2A] A lawyer may be disciplined for criminal acts as set forth in Article 6 of
the State Bar Act, (Business and Professions Code sections 6101 et seq.), or
if the ¢ riminal a ct constitutes “ other mi sconduct warranting d iscipline” a s
defined by California Supreme Court case law. (See e.g., In re Kelley (1990)
52 Cal.3d 487 [276 Cal.Rptr. 375]; In re Rohan (1978) 21 Cal.3d 195, 203
[145 Cal.Rptr. 85 5] [wilful failure to file a fed eral income tax return]; In re
Morales (1983 ) 35 C al.3d 1 [196 Cal.R ptr. 353] [twenty-seven c ounts o f
failure to pay p ayroll ta xes and unemployment i nsurance contributions a's
employer].)

[2B] In addition to being subject to discipline under paragraph (b), a lawyer
may b e disciplined und er Business and Professions Code section 6106 for
acts of moral tu rpitude that c onstitute gros s negligence. (Gassman v. State
Bar (1976) 18 Cal.3d 125 [132 Cal.Rptr. 675]; Jackson v. State Bar (1979) 23
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Cal.3d 509 [153 Cal .Rptr. 24]; In the Matter of Myrdall (Rev. Dept. 1995) 3
Cal. State Bar Ct. Rptr. 363 [habitual disregard of clients’ interests]; Grove v.
State Bar (1967) 66 Cal.2d 680 [58 Cal.Rptr. 564]. See al so Martin v. State
Bar (1978) 20 Cal.3d 717 [144 Cal.Rptr. 214]; Selznick v. State Bar (1976) 16
Cal.3d 704 [129 Cal.Rptr. 108]; In the Matter of Varakin (Rev. Dept. 1994) 3
Cal State Bar Rptr 1 79 [patte rn of misconduct]; In re Calloway (197 7) 20
Cal.3d 165 [141 Cal.Rptr. 805 [ act of baseness, vileness or depravity in the
private and social duties which a man or woman owes to fellow human beings
or to society in general, contrary to the accepted and customary rule of right
and duty between human beings]; In re Craig (1938) 12 Cal.2d 93 [82 P.2 d
442].)

Paragraph (c)

[2C] Paragraph (c) does not apply where a lawyer advises clients or others
about, or supervises, lawful covert activity in th e investigation of violations of
civil or criminal law or constitutional rights, provided the lawyer's conduct is
otherwise in ¢ ompliance with the se Rules. B uts ee Rule 1.2 (d). “Covert
activity,” a s us ed in this Rul e, means a n effo rt to ob tain inf ormation o n
unlawful a ctivity through the use of m isrepresentations or oth er s ubterfuge.
Covert activity may be commenced by alawyer orinvolve a lawyer as an
advisor or supervisor only when the lawyer in good faith believes thereis a
reasonable possibility that unlawful activity has taken place, is taking place, or
will take place in the foreseeable future.

Paragraph (d)
[2D] Paragraph (d) is not intended to prohibit activities of a lawyer that are
protected by th e First Amen dment to t he United Sta tes Co nstitution or by

Article I, section 2 of the California Constitution. See, e.g., Ramirez v. State
Bar (1980) 28 Cal 3d 402,411 [169 Cal. Rptr 206] (a statement impugning
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the honesty or integrity of a judge will not result in discipline unless it is shown
that the statement is false and was made knowingly or with reckless disregard
for truth); In the Matter of Anderson (Rev. Dept 1997) 3 Cal . State Bar Ct.
Rptr. 7 75 (disciplinary r ules governing the le gal profession cannot p unish
activity protected by the First Amendment); Standing Committee on Discipline
of the United States District Court for the Central District of California v.
Yagman (9th Cir. 1995) 55 F.3d 1430, 1443 (a lawyer’s statement unrelated
to a matter pending before the court may be sanctioned only if the s tatement
poses a clear and present danger to the administration of justice).

[3] Ala wyer who, i nthe c ourse ofrep resentinga client, k nowingly
manifests by words or ¢ onduct, b ias or prejudice based up on race, s ex,
religion, n ational origin, disability, age or sex ual ori entation, viol ates
paragraph (d) when s uch ac tions are prejudicial to the a dministration of
justice. Legitimate advocacy respecting the foregoing factors does not violate
paragraph (d ). At rial ju dge’s fi nding that pe remptory c hallenges were
exercised on a discriminatory b asis d oes not alone es tablish a v iolation of
paragraph (b).

[4] Testing the validity of any law, rule, or ruling of a tribunal is governed
by Rule 1.2(d). Rule 1.2(d) is also intended to apply to challenges regarding
the regulation of the practice of law.

[5] A la wyer's a buse of publ ic offic e he Id by th e la wyer o r abus e of
positions of private trust such as trustee, exec utor, a dministrator, guardian,
agent and officer, director or manager of a corporation or other organization,
can involve conduct prohibited by this Rule.

[6] Alternative bases for profes sional discipline may be found in Article 6
of the State Bar Act, (Business and Professions Code sections 6100 et seq.),
and published Cal ifornia d ecisions i nterpreting the re levant s ections of the
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State Bar Act. This Rule is not intended to provide a basis for duplicative
charging of misconduct for a single illegal act.
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Rule 8.4: Misconduct

STATE VARIATIONS

(The following is an excerpt from Regulation of Lawyers: Statutes and Standards (2010 Ed.)

by Steven Gillers, Roy D. Simon and Andrew M. Perlman.)

Alabama adds Rule 3.10, which provides that a lawye r
“shall not present, participate in pr esenting, or threaten to
present criminal charges solely to obtain an a dvantage in a
civil matter.”

Arizona adds Rule 8.4(g), which makes it professional
misconduct for a lawyer to “file a n otice of cha nge of judge
under Rule 10.2, Arizona Rules of Criminal Procedure, for an
improper purpose, such as obtaining a trial delay. . . .“

California: Rule 2-400 provides, in part, as follows:

(B) In the management or operation of a law practice,
a member shall not unlawfully discriminate or knowingly
permit unlawful discrimination on the basis of race,
national or igin, sex, sexual orient ation, religion, age or
disability in:

(1) hiring, promoting, discharging or otherwise
determining the conditions of employment of any
person; or

(2) accepting or termin ating representation of any
client.

(C) No disciplinary investigation or  proceeding may
be initiated by the State Bar against a me mber under this
rule unless and until a tribunal of competent ju risdiction,

other than a disciplinary tribunal, shall have first
adjudicated a complaint of alleg  ed discrimination and
found that unlawful conduct occurred. Upon such

adjudication, the tribun al finding or verdict sha Il then be
admissible evidence of the occurrence or non-occurrence
of the alleged discrimination in any disciplinary proceeding
initiated un der this rule. In order for discipline to be
imposed under this rule, however, the fi nding of
unlawfulness must be upheld and final after appeal, the
time for filing an appeal must ha ve expired, or the appeal
must have been dismissed.

In addition, California Business & Professions Code
§125.6 (Discrimination inthe  Performance of Licensed
Activity) subjects ala  wyer to professional  discipline if ,
because of a prospective client’s “race, color, sex, religion,
ancestry, di sability, marital status, or national origin,” th e
lawyer “refuses to per form the licensed act ivity” (i.e., th e
practice of law) or “makes any discr imination or restriction in
the performance of the licensed activity.

Copyright © 2010, Stephen Gillers, Roy D. Simon, Andrew M. Perlman. All rights reserved. Reprinted with permission.
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Also, Business & Profe ssions Code §490.5 permits the
State to su spend a law yer’s license if the lawyer “is not in
compliance with a child support order or judgment.” Finally ,
Rule 290(a) of the Rules of Procedure of the California State
Bar provides that (unless otherwise ordered by t he Supreme
Court)a member of the bar “shall be required to
satisfactorily complete t he State Bar Ethics School in all
dispositions or decisions involving the imposition of
discipline, unless the member previously completed the
course within the prior two years.“

Colorado: In addition to Rule 8.4(g), which forbids bias
in various forms, Colorado adds Rule 4.5, which addresse s
threats of “criminal, administrative or disciplinary charges* to
gain a civil case advantage. See Selected State Variations
under Rule 4.4.

District of Columbia: Rule 8.4(d) prohibits  conduct
that “seriou sly interferes with* the administration of justice.
Rule 8.4(e) omits the ABA phrase “or to achieve results by
means that violate the Rules of Professional Conduct or
other law.” D.C. add s Rule 8.4(g), which makes it
misconduct to “[s]eek or threaten to seek criminal charges or
disciplinary charges solely to obtain an advant age in a civil
matter.*

In addition, D.C. adds Rule 9.1, which provide s thata
lawyer “sh all not discriminate a gainst any individual in
conditions of employme nt because of the individual's race
color, religion, nationa | origin, se x, age, marital sta  tus,
sexual orientation, f ~ amily responsibility, or physica I
handicap.“

Florida exp ands Rule 8.4(d) to provide that  a lawyer
shall not:

(d) engage in conduct in connection with the practice
of law that is prejudicial to the ad ministration of justice,
including to knowingly, or through callou s in difference,
disparage, humiliate, or discrimi nate again st litigant s,
jurors, witnesses, court personnel, or other lawyers on any
basis, in cluding, but not limited to, on acco  unt of race,
ethnicity, gender, religion, national origin, disability, marital
status, sex ual orientat ion, age, socioeconomic statu s,
employment, or physical characteristic.

Florida also adds Rule 8.4(g), which provides that a
lawyer shall not “fail to respond, in writing, to any official
inquiry by bar counsel or a disciplinary agency . . . when bar
counsel or the agency is conducting an investigation into the
lawyer’s conduct.”

In addition, Florida adds Rule 8.4(h) that makes it
professional misconduct for a lawye r to “willfull y refuse, as
determined by a court of competent jurisdiction, to timely pay
a child support obligation.” The = Comment explains that
subparagraph (h) was added to make the treatment of
lawyers who fail to pa y child su pport consist ent with th e
treatment of other professionals in  Florida who fail to pay
child suppo rt. Those other professionals are g overned by
§61.13015 of the Florida Statutes, which provides for the
suspension or denial of a professional license due to
delinquent child suppo rt payments after all ot her available
remedies for the collection of child suppor t have been
exhausted.
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Florida also adds Rule 4-8.4(i), which relates to sexual
conduct with a client and provides that a lawyer shall not
engage in sexual conduct with a client “or a representative
of a client.” See the S elected Variations fo llowing Rule 1 .8
for more detail.

Finally, the Florida Supreme Cou rt has promulgated
Rule 3-4.7, which provides:

Violation of the oath taken by an attorney to support
the const itutions of the United Sta tes and the State of
Florida is g round for disciplinary action. Membership in,
alliance wit h, or suppo rt of any or ganization, group, or
party advocating or de dicated to the overthrow of the
government by violence or by any means in  violation of
the Constitution of the United States or constitution of this
state shall be a violation of the oath.

Georgia deletes ABA Model Rule 8.4(b) in favor of two
subparagraphs making it a violation to be “convicted of a
felony or to be “convicted of a misdemeanor involving moral
turpitude where the underlying conduct rela tes to the
lawyer’s fitness to practice law.” Rule 8.4(a)(4) — Georgia’s
equivalent to ABA Model Rule 8.4(c) — makes it improper to
engage in “professio nal“ condu ct involving dishonest v,
fraud, deceit or misrepresentation. Georgia adds a Rule
8.4(a)(5) that makes it improper for a lawyer to “fail to pay
any final judgment or rule absolut e rendered against such
lawyer for money collected by him or her a s a lawyer within
ten (10) days after the time appointed in the order or
judgment.“ A Rule 8.4(d) provides that Rule 8.4(a)(1) “doe s
not apply to Part Six of the Georgi a Rules of Professiona |
Conduct” (which covers pro bono work, court a ppointments,

legal service organizations, and la w reform organization s).
Georgia deletes ABA Model Rules 8.4(d), (e), and (f).

For Georgia attorneys seeking guid ance on their ethical
conduct, Georgia Supreme Court Rule 4-401 a uthorizes the
Georgia Sta te Bar’s Off ice of General Counsel to “render
Informal Advisory Opin ions concer ning the O ffice of the
General Counsel’s interpretation of the Rules of Professional
Conduct or any of the grounds fo  r discip linary action as
applied to a given state of facts.” However, the rule cautions
that an Informal Adviso ry Opinion i s merely “the personal
opinion of t he issuing attorney of the Office of the Genera |
Counsel and is neither a defense to any complaint nor
binding on the State Di sciplinary Board, the Supreme Co urt
of Georgia, or the State Bar of Georgia.” Rule 4-403
describes t he procedures by whic h the Supreme Court of
Georgia issues Formal Advisory Opinions and describes the
weight to b e given to Formal Ad visory Opinio ns in various
circumstances.

lllinois: In the rules eff ective January 1, 2010 , lllinois
expands Rule 8.4(f) an d adds par agraphs (g)-(k), some of
which are taken directly fro m the old ABA Model Code of
Professional Responsibility. They pro vide that it is
professional misconduct for a lawyer to:

(f)...giveorlenda nything of value to a judge,
official, or e mployee of a tribunal, e xcept those gifts or
loans that a judge or a me mber of the judge’s famil y
may receive under Rule 65(C)(4) of the lllinois Code of
Judicial Conduct. Permissible campaign contributions to
a judge or candidate f or judicial o ffice mayb e made
only by check, draft, or other instrument payable to or to
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the order of an entit y that the lawyer reasonably
believes to be a polit ical committee supporting such
judge or candidate. Provision of volunteer services by a
lawyer to a political committee shall not be deemed to
violate this paragraph.

(g) present, participate in presenting, or threat en to
present criminal or professional d isciplinary charges to
obtain an advantage in a civil matter.

(h) enter into an agreement witha  client or fo rmer
client limiting or purporting to limit t he right of t he client
or former client to file or pursue any complaint before
the lllino is Attorney Registrati onand D  isciplinary
Commission.

(i) avoid in bad faith th e repayment of an edu cation
loan guaranteed by the lllinois Student Assistance
Commission or other g overnmental entity. The lawful
discharge ofanedu cation loanina ba nkruptcy
proceeding shall not constitute b ad faith under this
paragraph, but the discharge sha Il not preclude a
review of the lawyer’s conduct t o determine if it
constitutes bad faith.

(j) violate a federal, state or local statute or ordinance
that prohibits discrimination based on race, sex,
religion, n ational origin, disability, age, sexua I
orientation or socioe conomic statu s by conduct that
reflects adversely on the lawyer’s fitness as a lawyer.
Whether a discriminato ry act reflects adverse ly on a
lawyer’s fitn ess as a la wyer shall be determined after

consideration of all the circumstan ces, including: the
seriousness of the act; whether th e lawyer knew that
the act was prohibited b y statute or ordinance; whether
the act was part of a pattern of prohibited condu ct; and
whether the act was committed in  connection with the
lawyer’s professional activities. No charge of
professional misconduct may be brought pursuant to
this paragraph until a court or admi nistrative agency of
competent jurisdict ion has found that the lawyer has
engaged in an unlawf ul discr iminatory act, and the
finding of the court or administrative agency has
become final and enforceable and any right of judicial
review has been exhausted.

(k) if the lawyer holds public office:

(1) use that office to obtain, or attempt to obt  ain, a
special advantage in a legislative matter for a client
under circu mstances where the lawyer knows or
reasonably should know that such action is not in the
public interest;

(2) use th at office t o influence , or attempt to
influence, a tribunal to act in favor of a client; or

(3) represe nt any client, includ ing a municipal
corporation or other pu blic body, in the promotion or
defeat of legislative or other proposals pe nding
before the public body of which such lawyer is a
member or by which such lawyer is employed.
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lowa: Rule 8.4(g) forbids lawyers to “engage in sexual
harassment or other unlawful discrimination in the practice of
law or kno wingly permit staff or  agents subjectto th e
lawyer’s direction and control to do so.*

Louisiana: Among oth er variations, Louisian a adds a
Rule 8.4(g), which makes it professional misconduct for a
lawyer to “[tlhreatent o present criminal or discip linary
charges solely to obtain an advantage in a civil matter.*

Maryland: Rule 8.4(e) provides that a lawyer may not
“manifest b y words or conduct” various kind s ofbiaso r
prejudice when such action is preju dicial to the
administration of justice.

Massachusetts: Rule 8.4(h) forbids a la wyer to
“engage in any other conduct that adversely reflects on his
or her fitness to practice law.” Comment 5 st ates that such
conduct is subject to discipline even if it “does not constitute
a criminal, dishonest, or fraudulent or other act specifically
described in the other paragraphs of this rule.*

Michigan: Rule 6.5, entitled “Prof essional Co nduct,*
provides as follows:

(a) A lawyer shall treat with courtesy and respe ct all
persons involved in the legal process. A lawyer shall take
particular care to avoid treating such a person
discourteously or disre spectfully because of the person’s
race, gender, or other protected personal cha racteristic.
To the extent possible, a lawyer sh all require subordinate
lawyers and nonlawyer assistan ts to provide such
courteous and respectful treatment.

(b) A lawye r serving as an adjudicative officer shall,
without regard to a person’s ra ce, gender, or other
protected personal characteristic, treat every person fairly,
with courtesy and res pect. To the extent po ssible, the
lawyer shall require staff and others who are subject to the
adjudicative officer’s direction and control to provide such
fair, courteo us, and respectful treat ment to persons who
have contact with the adjudicative tribunal.

In addition, the Michigan Court Rules include the
following Rule 9.104:

(A) The following acts or omissions by an att orney,
individually orinco  ncert with another person, are
misconduct and groun ds for discipline, whether or not
occurring in the course of an attorney-client relationship:

(1) conduct prejudicial to the proper administration
of justice;

(2) conduct that exposes the legal profession or
the courts to obloquy, contempt, censure, or reproach;

(3) conduct that is contrary to
honesty, or good morals;

justice, ethics,

(4) conduct that violates the standards or rules of
professional responsib ility adopted by the Supreme
Court;

(5) conduct that violates a criminal law of a state or

of the United States;
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(6) knowin g misrepresentation o fany facts or
circumstances surround ing a request for investigation
or complaint;

(7) failure to answer a request for investigation or
complaint in conformity with MCR 9.113 and 9.115(D);

(8) contempt of the board or a hearing panel; or
(9) violation of an order of discipline.

(B) Proof of an adjudication of  misconduct in a
disciplinary proceeding by another state or a United States
court is con clusive proo f of misconduct in a disciplinary
proceeding in Michigan. The only issues to be a ddressed
in the Michigan procee ding are whether the respondent
was afforded due process of law in the cour se of the
original pro ceedings a nd whether imposition of identica |
discipline in Michigan would be clearly inappropriate.

Minnesota adds Rule 8.4(g)-(h), which prohibit ]
various kinds of harassment and discrimination.

Missouri: Rule 8.4(g) forbids a lawyer to “manifest by
words or co nduct, in re presenting a client, bias or prejudice
based upon race, sex, religion, n ational orig in, disability,
age, or sexual orientation.” However, the rule “does not
preclude le gitimate advocacy wh en race, sex, religion,
national origin, disabilit y, age, sexual orientation, or other
similar factors, are issues."

New Jersey: Rule 8.4(g) makes it professional
misconduct for a lawyer to “engage, in a profession al
capacity, in conduct involving discrimin ation (except

employment discrimination unless re sulting in a final agency
or judicial determination) because of race , color, relig ion,
age, sex, sexual orientation, national origin  , language,
marital status, socio-e conomic st atus, or handicap, where
the conduct isintende dorlikely toca use harm.” The
Supreme Court’'s comment states that the rule

would, for example, cover activities in the court house,
such as a lawyer’s treatment of court support staff, as well
as conduct more directly related to litigat ion; activities
related to practice outside of the court house, whether or
not related to litigatio n, such as treatment of other
attorneys and their staff; bar association a nd similar
activities; a nd activities in the lawyer’s office and firm.
Except to the extent that they are close ly related to th e
foregoing, purely private activities are not intended to be
covered by this rule amendment, although they  may
possibly constitute a violation of some other ethical rule
Norise mploymentdiscr iminationin hir ing, firin g,
promotion, or partnership status intended to be covered
unless it h as resulted in either an agency or judicia |
determination of discriminatory conduct.

New Mexico creates a Rule 3.0 ( Rule 16-300), which
specifies as follows:

In the course of any judicial or qua si-judicial proceeding
before a tribunal, a lawyer shall refrain from intentiona Ily
manifesting, by words or conduct, bias or prejudice based on
race, gend er, religion, national o rigin, disability, age or
sexual orientation aga instthe ju dge, court personnel,
parties, wit nesses, co unsel or ot hers. Thisr ule does n ot
preclude le gitimate advocacy whe n race, gender, religion ,
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national origin, disability, age or sexual orientation is material
to the issues in the proceeding.

New York: In the rules effective April 1, 2009, New
York adds Rule 8.4(g) and (h), which provides that a lawyer
or law firm shall not:

(g9) unlawfully discriminate in the  practice of law,
including in hiring, promoting or oth erwise dete rmining
conditions of employment on the basis o f ag e, race,
creed, colo r, national origin, sex, disability , marital
status or se xual orientation. Where thereis a tribunal
with jurisdiction to hear a complain t, if timely b rought,
other than a Departme ntal Disciplinary Co mmittee, a
complaint based on unlawful discrimination shall be
brought before such tribunal in the first insta nce. A
certified co py of a determination by such a tribunal,
which has become fin al and enf orceableandast o
which the right to judicial or appellate review has been
exhausted, finding that the lawyer has engage din an
unlawful discriminatory practice shall con stitute prima
facie evide nce of pr  ofessional misconductin a
disciplinary proceeding; or

(h) engage in any other conduct that adversely
reflects on the lawyer’s fithess as a lawyer.

North Carolina: Rule 8.4(e) omits the clause  “or to
achieve results by means that violate the Rules of
Professional Conduct or other law,” and a Rule 8.4(g) makes
it professio nal miscon duct fora lawyer to “intent ionally
prejudice or damage his or her client during the course of the
professional relationship, except as may be required by Rule

3.3.“ North Carolina also adds a Rule 6.6, which prohibits
lawyers wh o hold “pub lic office® fr om abusing their public
positions.

Ohio adds Rule 8.4(g)-(h), which makes it professional
misconduct for a lawyer to:

(9) engage, in a profe  ssional cap acity, in conduct
involving discrimination prohibited by law because of race,
color, religion, age, gender, sexual orientation , national
origin, marital status, or disability;

(h) engage inanyot her conduct that adve rsely
reflects on the lawyer’s fitness to practice law.

Ohio also adds an unusual Comment 2A, which
provides that Rule 8.4( c) “doe s not prohibita lawyer from
supervising or advising about lawful covert  activity in the
investigation of criminal activity or vi olations of constitutional
or civil rights when authorized by law.

Oregon: Rule 8.4(b) is the result of a decisio n of the
Oregon Supreme Court, In re Gatti, 8 P.3d 966 (Or. 2000). It
provides th at, notwithst anding Rule s 8.4(a)(1), (3), and (4)
and Rule 3. 3(a)(1), “it shall not be professional misconduct
for a lawyer to advise clients or oth ers about or to supervise
lawful covert activity in the investiga tion of violations of civil
or criminal law or constitutional rights,* provided the lawyer’s
conduct oth erwise complies with t he Rules of Profession al
Conduct. “Covert activity is def ined in Rule 8. 4(b) to mean
“an effort to obtain information on u nlawful activity through
the use of misrepresentations or ot her subterfuge.” The rule
permits covert activity to “be commenced by a lawyer o r
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involve the lawyer as an advisor or supervisor only when the
lawyer in good faith believes there is a reasonable possibility
that unlawful activity has taken pla ce, is taking place, or will
take place in the foreseeable future.*

Rhode Island adds R ule 9.1, wh ich estab lishes an
ethics advisory panel to be appointed by the Supreme Cou rt
and provides that “[ a]ny lawyer who acts in accordance with
an opinion given by the panel shall be conclusive ly
presumed to have abi ded by the Rules of Professional
Conduct.*

Texas: Rule 5.08, entitled “Prohib ited Discriminatory
Activities,” provides as follows:

(a) A lawyer shall not willfully, in  connection with an
adjudicatory proceeding, except as provided in paragraph
(b), manifest, by words or condu ct, bias or prejudice
based on race, color, national ori  gin, religion , disability,
age, sex, orsexual orientation towards any person
involved in that proceeding in any capacity.

(b) Paragraph (a) does not apply to a lawyer’s
decision w hether to represent a particular person in
connection with an adjudicatory proceeding, n or to the
process of jury selection, nor to communications protected
as “confidential information‘ under these Rules. See Rule
1.05(a), (b) .Italsod oes notpr eclude adv ocacy in
connection with an adju dicatory proceeding involving any
of the factors set out in paragraph (a) if that advocacy:

(i) is necessary in order to address any substantive
or procedural issues raised by the proceeding; and

(i) is cond uctedin conformity with applicable
rulings and orders of a tribunal and applicable rules of
practice and procedure.

Texas Rule 8.04(a)(9) forbids a lawyer to “en gage in
conduct that constitute s barratry as defined by the laws of
this state.” Rule 8.04(a)(2) forbids a lawyer to “commit a
serious crime or commit any other criminal act that reflect s
adversely on the lawyer’s honesty, t rustworthiness or fithess
as a lawyer in other respects.” Rule 8.04(b) defines “serious
crime* to include “ba  rratry; any felony involving moral
turpitude; a ny misdeme anor involving theft, embezzlement,
or fraudulent or reckless misappropriation of money or other
property; or any attempt, conspiracy, or solicitat iono f
another to commit any of the foregoing crimes.“

Virginia: Rule 8.4(b) applies to a criminal “or
deliberately wrongful act,” and Rule 8.4(c) applies to conduct
involving dishonesty, fraud, deceit or misrepresentation
“which refle cts adversely on the la wyer’s fithess to practice
law." Virginia omits Rule 8.4(d) (which forbids ‘“conduct that
is prejudicial to the administration of justice®), and retains the
pre-2002 version of ABA Model Rule 8.4(e), w hich made it
professional misconduct for a lawyer to “state  or imply an
ability to influence improperly or upon irrelevant grounds any
tribunal, le gislative bo dy or public officia 1, without any
reference to “means th at violate th e Rules of Professional
Conduct or other law.“

Wisconsin: Among other variations, Wisconsin omits
paragraph (d) and ad  ds several additional paragraphs,
including one relating to harassment.
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Proposed Rule 4.4 [n/a]
“Respect for Rights of Third Persons”

Rule Is Not Recommended For Adoption

Board Action: At its July 22 — 24, 2010 meeting, the Board of Governors determined not to adopt Rule 4.4. The
Commission’s recommendation that was considered by the Board is set forth below.

Summary: The Commission recommends against adoption of paragraph (a) of Model Rule 4.4 because of concerns
regarding the vagueness and overbreadth of the terms “embarrass, delay, or burden a third party,” and the resulting
chilling effect this part of the Rule would have on legitimate litigation activities. Following consideration of subsequent
public comment, the Commission also recommends against adoption of paragraph (b) of Model Rule 4.4, in part,
because a lawyer’s duties concerning inadvertently transmitted writings often are fact bound inquiries and therefore
difficult to specify in rule that will have disciplinary consequences.

Comparison with ABA Counterpart

Rule Comment
L1 ABA Model Rule substantially adopted [0 ABA Model Rule substantially adopted
M ABA Model Rule substantially rejected M ABA Model Rule substantially rejected
[0 Some material additions to ABA Model Rule ] Some material additions to ABA Model Rule
0 Some material deletions from ABA Model Rule L] Some material deletions from ABA Model Rule
[J No ABA Model Rule counterpart L1 No ABA Model Rule counterpart

Primary Factors Considered

M Existing California Law

Rule Rule 3-200.

Statute Bus. & Prof. Code §§ 6128(b); 6068(f).

Case law Rico v. Mitsubishi Motors Corp. (2007) 42 Cal.4th 807 [68
Cal.Rptr.3d 758]

[1 State Rule(s) Variations (In addition, see provided excerpt of selected state variations.)

1 Other Primary Factor(s)
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Rule Revision Commission Action/Vote to Recommend Rule Adoption
(13 Members Total — votes recorded may be less than 13 due to member absences)

Approved on 10-day Ballot, Less than Six Members Opposing Adoption []

Vote (see tally below) M

Favor Rule as Recommended for Adoption of (Rule 4.4(b)) 5
Opposed Rule as Recommended for Adoption (Rule 4.4(b) _ 6
Abstain (Rule 4.4(b))__ 0

Favor Recommendation that Rule Not be Adopted (Rule 4.4(a)) __ 11

Opposed Recommendation that Rule Not be Adopted (Rule 4.4(a)) __ 0
Abstain (Rule 4.4(a)) _1

Approved on Consent Calendar [

Approved by Consensus [

Commission Minority Position, Known Stakeholders and Level of Controversy

Minority Position Included. (See Introduction, & Rule/Comment Comparison Chart): Yes [ No
M  No Known Stakeholders

1 The Following Stakeholders Are Known:

1 Very Controversial — Explanation:

Yl Moderately Controversial — Explanation:

The Commission is now recommending that no aspect of Model Rule 4.4 should be
adopted. Some public commenters including, including the San Diego Bar Association
Ethics Committee and the ethics law professor group urged that Model Rule 4.4(a) be
adopted.

[0 Not Controversial
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT

Proposed Rule 4.4" Respect for Rights of Third Persons

July 2010
(Following the Board action at its July 22 — 24, 2010 meeting, a rule is not recommendation for adoption.)

BOARD ACTION:
At its July 22 — 24, 2010 meeting, the Board of Governors determined not to adopt Rule 4.4. The Commission’s recommendation is set
forth below.

INTRODUCTION:

Mode Rule 4.4(a) seeks to regulate lawyer conduct that embarrasses, delays, or burdens a third person. It also prohibits a lawyer from obtaining
evidence through means that violate the rights of a third person. The Commission recommends against adoption of Model Rule 4.4(a) because of
concerns regarding the vagueness and overbreadth of the terms “embarrass, delay, or burden a third party,” and the resulting chilling effect this
part of the Rule would have on legitimate litigation activities.

Model Rule 4.4(b) provides that a lawyer who receives a document relating to the lawyer’s representation of a client and “knows or reasonably
should know” that the document was inadvertently sent shall promptly notify the sender. The Commission also recommends against adoption of
paragraph (b) of Model Rule 4.4, in part, because a lawyer’s duties concerning inadvertently transmitted writings often are fact bound inquiries
and therefore difficult to specify in rule that will have disciplinary consequences. In addition, case law may continue to evolve in this area of
lawyer conduct in response to variations in factual situations.

Minority position: A minority of the Commission agrees with OCTC, and with the group of 29 ethics law professors and other commenters that
Rule 4.4(a) provides important protection regarding the rights of third persons and should be adopted. Paragraph (a) has been the rule in most
states for more than a quarter century without a showing that the rule has been misapplied or that it improperly chills legitimate advocacy. The
majority's concern not only lacks empirical evidence but speaks only to the first part of paragraph (a). The majority does not address the second
provision that prohibits the use of methods of obtaining evidence that violate the legal rights of third persons. Both paragraph (a) and (b) are

" No Rule is recommended for adoption.
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consistent with existing California law. Many rules entail "fact bound inquiries" and paragraph (b) provides a clear and consistent standard of
what is expected of lawyers in the case of an inadvertently transmitted document. The recommendation not to adopt this rule will signal to
lawyers and the public that the legal rights of third persons are not entitled to the same protection in California as they are in other jurisdictions.
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ABA Model Rule
Rule 4.4 Respect for Rights of Third Persons

Commission’s Proposed Rule’

Rule 4.4 Respect for Rights of Third Persons

Explanation of Changes to the ABA Model Rule

(a) Inrepresenting a client, a lawyer shall not use
means that hav e no s ubstantial pur pose other
than to embarrass, delay, orb urden a thi rd
person, or us e me thods of obtaining ev idence
that violate the legal rights of such a person.

(At its July 22 — 24, 2010 meeting, the Board of Governors
determined not to adopt Rule 4.4. The Commission’s
recommendation considered by the Board is set forth below.)

The Commission reco mmends agains t adopt ing paragraph (a)
because of a ¢ oncern over the c hilling effect it w ould have on
legitimate advocacy since many proper litigation tactics may result
in embarrassing opposing parties or delaying litigation. Where the
lawyer engages in extreme delay of the client’'s case for pe rsonal
gain, see Bus. & Prof. Code § 6128(b).

Minority position: The explanation for rejecting paragraph (a) only
speaks to the first part of the paragraph and does not address the
prohibition against us ing metho ds o f o btaining e vidence that

violates the le gal right s of third persons. Therei s no legal or
factual support for c oncluding th at either p art of p aragraph ( a)
would c hill legitimate advocacy. Model Rule 4.4(a) h as beeni n
effect in most jurisdictions for more than 25y ears without proof
that the rule has not been properly applied. A rule p rotecting the
rights of third persons prov ides impo rtant pu blic pro tection a nd
has been en dorsed by OCTC, the groupof29 ethic sl aw
professors and the San Diego Bar Ass'n' Ethics Committee.

(b) Alawyer who rec eives a do cument rel ating to
the repr esentation o fthe la wyer's cl ientan d
knows or r easonably sh ould know tha tth e
document was inadvertently sent shall promptly
notify the sender.

(At its July 22 — 24, 2010 meeting, the Board of Governors
determined not to adopt Rule 4.4. The Commission’s
recommendation considered by the Board is set forth below.)

Following consideration of s ubsequent publ ic comment, the

" No Rule is recommended for adoption. Redline/strikeout showing changes to the ABA Model Rule
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ABA Model Rule
Rule 4.4 Respect for Rights of Third Persons

Commission’s Proposed Rule’

Rule 4.4 Respect for Rights of Third Persons

Explanation of Changes to the ABA Model Rule

Commission also recommends against adoption of paragraph (b)
of Model Rule 4.4, in part, because a lawyer’s duties concerning
inadvertently tra nsmitted writings often are fact bound i nquiries
and therefore difficult to specify in rule that will have disciplinary
consequences.

Minority position: paragraph (b) is consistent with California case
law and should be re commended for adoption. The ap plication of
many rules of p rofession conduct depend on the particular facts.
This rule articulates a clearand well established standard that
lawyer are required to satisfy under existing case law.
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ABA Model Rule

Rule 4.4 Respect for Rights of Third Persons
Comment

Commission’s Proposed Rule’

Rule 4.4 Respect for Rights of Third Persons
Comment

Explanation of Changes to the ABA Model Rule

[1] Responsi bility to a clie nt r equires a law yer to
subordinate the inte rests of o thers to tho se of the
client, but that responsi bility does not imply that a
lawyer may disregard the rights of third persons. It is
impractical to ¢ atalogue a Il s uch rights , but they
include legal res trictions on methods of obtaining
evidence fr om thi rd pe rsons an dun warranted
intrusions into priv ileged r elationships, s uch as the
client-lawyer relationship.

esponsibility to-a-¢ |eﬁ tlnequ esla N nyﬁe o

See explanation of paragraphs (a) and (b).

[2] Paragraph (b) recognizes that lawyers sometimes
receive doc uments that were mis takenly s ent or

produced by opp osing parties or their lawyers. If a
lawyer knows or reasonably should know that such a
document was s ent inadvertently, then this Rule

requires the lawyer to promptly notify the se nderin
orderto permitth atpers ontotak e protective
measures. Wheth er the lawyer is requ ired to tak e
additional steps, suchas returni ngthe orig inal
document, is a matter of la w beyond the scope of
these Rules, as isthe qu estion of whetherthe

privileged status of a document has been w aived.
Similarly, this Rule does not address the legal duties
of a lawyer who receives a document that the lawyer
knows or reasonably should know may have be en
wrongfully obtai ned b y the s ending pe rson. For

purposes of this Rule, "document" includes e-mail or

See explanation of paragraphs (a) and (b).
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ABA Model Rule

Rule 4.4 Respect for Rights of Third Persons
Comment

Commission’s Proposed Rule’

Rule 4.4 Respect for Rights of Third Persons
Comment

Explanation of Changes to the ABA Model Rule

other el ectronic modes of trans mission subject to
being read or put into readable form.

[3] Some lawyers may choose to return a document
unread, for example, when the lawyer learns before
receiving the document that it was inadvertently sent
to the wrong address. Where a lawyer is not required
by applicable law to do so, the decision to voluntarily
return such a documentis a matter of professional
judgment ordinarily reserved to thela wyer. See
Rules 1.2 and 1.4.

See explanation of paragraphs (a) and (b).
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[NOTE: At its July 22 — 24, 2010 meeting, the Board of Governors determined not to adopt Rule 4.4.]

Rule 4.4: Duties Concerning Inadvertently Transmitted Writings
(Redline Comparison to the Previous Public Comment Draft Distributed by the Commission with a comment Deadline of June 15, 2010.)
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Proposed Rule 8.3 [1-120 & 1-500(B)]

“Reporting Professional Misconduct”
(XDraft #6, 12/14/09)
Rule Is Not Recommended For Adoption

Board Action: Atits July 22 — 24, 2010 meetin g, the Board of Governors determined not to adopt Rule 8.3. T he Commission’s
recommendation that was considered by the Board is set forth below.

Summary: Proposed rule 8.3 adds new permissive and mandatory reporting standards, including a requirement that a lawyer report
to the State Bar when another lawyer has committed a felonious crim inal act that raises a subst antial question as t o that la wyer’s
honesty, trustworthiness or fitness as a lawy er. Permissive reporting standards are imposed for general lawyer misconduct and for
judicial miscond uct by judg es and othe r adjudicative officers. In the place of current California Rule 1- 500(B), a proposed rule
comment provides a cross reference to the broader prohibition in existing Business and Professions Code §6090.5.

Comparison with ABA Counterpart
Rule Comment

ABA Model Rule substantially adopted ABA Model Rule substantially adopted

ABA Model Rule substantially rejected ABA Model Rule substantially rejected

Some material additions to ABA Model Rule Some material additions to ABA Model Rule

Some material deletions from ABA Model Rule Some material deletions from ABA Model Rule

O O 0 ®’ O
O O 0 ®’ O

No ABA Model Rule counterpart No ABA Model Rule counterpart

Primary Factors Considered

M Existing California Law

Rules RPC 1-120, 1-500(B)

Statute Bus. & Prof. Code 6090.5.

Ca se law

[1 State Rule(s) Variations (In addition, see provided excerpt of selected state variations.)

1 Other Primary Factor(s)
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Rule Revision Commission Action/Vote to Recommend Rule Adoption
(13 Members Total — votes recorded may be less than 13 due to member absences)

Approved on 10-day Ballot, Less than Six Members Opposing Adoption of the Rule [
Vote (see tally below) M

Favor Rule as Recommended for Adoption __ 6
Opposed Rule as Recommended for Adoption _ 5
Abstain __ 1

Approved on Consent Calendar []

Approved by consensus O

Minority/Position Included on Model Rule Comparison Chart: MYes [ No

(See Introduction.)

Stakeholders and Level of Controversy

&

No Known Stakeholders

1 The Following Stakeholders Are Known:

M Very Controversial — Explanation:

misconduct.

See Introduction. The proposed rule includes limited mandatory reporting of certain lawyer

[l Moderately Controversial — Explanation:

[0 Not Controversial
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT

Proposed Rule 8.3" Reporting Professional Misconduct

July 2010
(Following the Board action at its July 22 — 24, 2010 meeting, a rule is not recommendation for adoption.)

BOARD ACTION: At its July 22 — 24, 2010 meeting, the Board of Governors determined not to adopt Rule 8.3. The Commission’s
recommendation that was considered by the Board is set forth below.

INTRODUCTION:

Proposed Rule 8.3 adds new disciplinary standards concerning a lawyer reporting the misconduct of another member of the legal profession that are
not currently found in the California rules or the State Bar Act. The new disciplinary standards include one limited mandatory reporting standard
and two permissive reporting standards. (i) Paragraph (a) of proposed Rule 8.3 states that a lawyer who knows that another lawyer has committed a
felonious criminal act that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer must inform the appropriate
disciplinary authority. (ii) Paragraph (b) states that, except as required by paragraph (a), a lawyer may, but is not required to, report misconduct of
another lawyer. Paragraph (c) states that a lawyer who knows that a judge or other adjudicative officer has committed a violation of applicable rules
of judicial conduct that raises a substantial question as to that person’s fitness for office may, but is not required to, report the violation to the
appropriate authority. The proposed Rule thus differs from the broad mandatory reporting requirements as to both lawyer and judicial misconduct
that are found in ABA Model Rule 8.3 and most states. The Commission believes that a balancing of the policies involved favors permissive
reporting for most misconduct, but a limited mandatory reporting standard for certain egregious criminal acts that, if not remedied, are most likely to
cause substantial harm to the public and might remain under the radar for a significant period of time or perhaps forever, during which time
additional substantial public injury may occur.

The Commission agrees with the concepts that the self-regulation of the legal profession requires each lawyer to be vigilant for ethical violations,
and that lawyers should be encouraged to report the misconduct of other lawyers, but it has concluded that a balanced approach to reporting
misconduct is more appropriate than establishing a single standard that subjects all misconduct to possible mandatory reporting. There are several

" Proposed Rule 8.3, XDraft 6 (12/14/09).
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reasons for this approach. These include the following:

a. First, a limited mandatory reporting standard for certain, egregious criminal acts is consistent with the concept of self-regulation. Such acts
are more likely to result in substantial harm to the public and mandating their reporting will offer additional public protection not present in
the existing California rules. A broad mandatory reporting rule, however, would be inconsistent with the lawyer’s duty of undivided loyalty
to his or her client. This important client-protection principle is enforced more robustly in California than under the Model Rules, and the
Commission supports maintaining the obligation of lawyers to focus their professional efforts primarily on client welfare and interests. See
Flatt v. Superior Court (1994) 9 Cal.4th 281, 289 [“A lawyer’s fiduciary duty of loyalty is to protect the client in every possible way and not
to assume a position adverse or antagonistic to his or her client without the client's free and intelligent consent given after full knowledge of
all the facts and circumstances. Absent such informed consent, a lawyer is precluded from assuming any relation which would prevent him
from devoting the lawyer’s entire energies to the client's interests.”] Cf. In re Himmel, 533 N.E.2d 790 (lll. 1988) [lawyer suspended who
abided by client's directive not to report her former counsel's misconduct]. As exemplified by Himmel, mandatory lawyer reporting compels
the client to be a participant in the disciplinary process without the client's consent and even over the client's objections. The Commission
considers the client loyalty issue paramount. Broadly mandating reporting of another lawyer’s misconduct could prejudice the reporting
lawyer’s client, e.g., by: (i) disclosing the client’s confidential information; (ii) interfering with the pursuit of the client’s legitimate
objectives; (iii) implicating the client in wrongdoing; and (iv) as mentioned below (see . 9 of this Introduction), embroiling the client as a
witness in the disciplinary proceedings.

b.  Second, the Commission is not aware of any evidence of an underreporting of lawyer misconduct in California. To the contrary, statistics in
the 2007 Report on the State Bar of California Discipline System suggest that the volume of lawyer complaints already strains the disciplinary
system.

c.  Third, a rule that broadly mandates reporting, similar to the Model Rule, would create a potential conflict with statutory duties of
confidentiality a lawyer might have in another role, such as might happen with information a lawyer were to learn while serving as a mediator.
For all of these reasons, the Commission believes that any broad reporting obligation should be permissive and left to the exercise of a
lawyer’s professional judgment; a lawyer’s fitness to practice law is not called into question by a decision not to report another person’s
ethical violation. This view is implemented in the proposed rule that includes permissive reporting for most misconduct and a limited
mandatory reporting standard for certain egregious criminal acts.

Georgia has adopted a version of the reporting rule which expressly states that a lawyer cannot be disciplined under it. Kentucky has addressed
some of the weaknesses in Model Rule 8.3 in its new Rule (effective 7/15/09) that: (i) adds an immunity provision for the lawyer who makes the
Rule 8.3 report [but overlooks the civil risk to a lawyer who exercises judgment to not report]; and (ii) adds an extremely limited self-reporting
obligation [limited to a lawyer who is disciplined in another jurisdiction. Cf. Comment [3], below]. A number of jurisdictions have reacted to the
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mandatory nature of the Model Rule by excepting information learned in certain circumstances, such as by participating in a lawyer assistance
program. Ohio’s rule limits the duty to providing only unprivileged information. New York’s Rule 8.3 (effective 4/1/09) eliminates the duty to
report on judicial misconduct. The Commission’s proposed rule permits but does not require the reporting of judicial misconduct.

In addition to the Model Rule concept that lawyer-self-regulation implies an obligation on all lawyers to report misconduct by other lawyers, which
is mentioned above, proponents of broad mandatory reporting argue that lawyers often are in the best position to identify the misconduct of other
lawyers. While this might be true sometimes, with most disciplinary charges it is only the client who can be a material, competent witness against
the lawyer, and this means that in most circumstances, the offending lawyer’s client should determine whether or not to report the misconduct; that
person otherwise might be drawn into disciplinary proceedings in a way that he or she does not wish, for example, because of a desire to protect his
or her confidential information.

The prohibition found in current California Rule 1-500(B) against agreements not to report violations has been incorporated into this Rule by
clarifying in Comment [5] that lawyers may not be a party to or participate in offering or making an agreement that would violate Business and
Professions Code section 6090.5, which provides broader prohibitions on such agreements. Following public comment, some revisions were made
for clarity and a comment added to emphasize that this new Rule is not intended to abrogate a lawyer’s obligations under California Rule 5-100
(*“Threatening Criminal, Administrative, or Disciplinary Charges”).

Minority. A minority of the Commission dissents from the mandatory reporting requirement in the proposed Rule. The minority contends that
mandatory reporting issues often arise in the midst of representing a client. The experience in jurisdictions with mandatory reporting is that when
reporting occurs in this context, the innocent client often suffers. Reporting can lead to disputes among the lawyers representing clients in a matter.
It can lead to a change in counsel and corresponding continuances or inability to complete a pending settlement as well as other situations in which
the innocent client bears the cost. Mandatory reporting does not protect clients in these situations and elevates the protection of non-clients over the
legitimate interests of clients.
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ABA Model Rule
Rule 8.3 Reporting Professional Misconduct

Commission’s Proposed Rule’

Rule 8.3 Reporting Professional Misconduct

Explanation of Changes to the ABA Model Rule

(@) Alawyer who k nows th at ano ther | awyer ha's
committed a v iolation of the Rules of
Professional C onduct that raises a substantial
question as to that | awyer's hon esty,
trustworthiness or fitnes s as a lawyer in other

Atits July 22 — 24, 2010 meeting, the Board of Governors
determined not to adopt Rule 8.3. See Introduction.

respects, shall informthe app ropriate respects—shal-Hinfo—rm-the—app—ropriate
professional authority. professional-authority.
(b) Al awyerw hok nows thataju dge has | (b)—Ataw—yer—whok—nowsth—ataju—dge-h—as | Atits July 22 — 24, 2010 meeting, the Board of Governors

committed a v iolation of a pplicable rul es o f
judicial conductth atrai ses a substantial
question as to the judge's fitness for office shall
inform the appropriate authority.

determined not to adopt Rule 8.3. See Introduction.

(c) ThisRu le doesno trequi redi sclosure of
information othe rwise protected by Rule 1.6 or
information gained by a lawyer or jud ge while
participating in an approved lawyers assistance
program.

Atits July 22 — 24, 2010 meeting, the Board of Governors
determined not to adopt Rule 8.3. See Introduction.

" Proposed Rule 8.3, XDraft 6 (12/14/09). Redline/strikeout showing changes to the ABA Model Rule,
RRC - 1-120 & 1-500B [8-3] - Compare - Rule Explanation - XDFT7 (07-26-10)
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ABA Model Rule

Rule 8.3 Reporting Professional Misconduct
Comment

Commission’s Proposed Rule’

Rule 8.3 Reporting Professional Misconduct
Comment

Explanation of Changes to the ABA Model Rule

[1] Self-regul ation of the leg al p rofession requi res
that members of the profession initiate disciplinary
investigation when they k now of a violation of the
Rules of Professional Cond uct. La wyers hav e a
similar obligation with respect to judicial misconduct.
An a pparently isolated v iolation m ay ind icate a
pattern o fm isconductth at onlya dis ciplinary
investigation c an uncover. Rep orting a v iolation is
especially im portant w here the v ictim is unl ikely to
discover the offense.

At its July 22 — 24, 2010 meeting, the Board of Governors
determined not to adopt Rule 8.3. See Introduction.

[2] A report about misconduct is not required where it
would inv olve violation of Rul e 1.6. Ho wever, a
lawyer s hould en courage ac lientto consentto
disclosure where prosecution would not substantially
prejudice the client's interests.

At its July 22 — 24, 2010 meeting, the Board of Governors
determined not to adopt Rule 8.3. See Introduction.

" Proposed Rule 8.3, XDraft 6 (12/14/09).

RRC - 1-120 & 1-500B [8-3] - Compare - Comment Explanation -XDFT7 (07-26-10)
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ABA Model Rule

Rule 8.3 Reporting Professional Misconduct
Comment

Commission’s Proposed Rule’

Rule 8.3 Reporting Professional Misconduct
Comment

Explanation of Changes to the ABA Model Rule

[3] If a lawyer were obliged to repo rt every violation
of the Rules, the failure to report any violation would
itself be a professional offense. Such a req uirement
existedi n many j urisdictions bu t pr oved to be
unenforceable. T his Rulelimi ts the reporti ng
obligation to thos e o ffenses thatas elf-regulating
profession mu st vigorously end eavor to prevent. A
measure of jud gmentis , the refore, re quired in
complying with the provisions of this Rule. The term
"substantial" refers to the seriousness of the possible
offense and not the quan tum of evidence of which
the lawyer is aware. A report should be made to the
bar di sciplinary agency unless s ome other age ncy,
such as a peer review agency, is more appropriate in
the ci rcumstances. Simi lar considerations apply to
the reporting of judicial misconduct.

At its July 22 — 24, 2010 meeting, the Board of Governors
determined not to adopt Rule 8.3. See Introduction.

[4] The duty to r eport profe ssional mis conduct does
not apply to a lawyer retained to represent a lawyer
whose prof essional conduct is in ques tion. Such a
situation is governed by the Rules applicable to the
client-lawyer relationship.

[4] The duty to report professional misconduct does
not apply to a lawyer retained to represent a la wyer
whose p rofessional conductis in q uestion. Such a
situation is governed by the Rules applicable to the
client-lawyer relationship.

At its July 22 — 24, 2010 meeting, the Board of Governors
determined not to adopt Rule 8.3. See Introduction.
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ABA Model Rule

Rule 8.3 Reporting Professional Misconduct
Comment

Commission’s Proposed Rule’

Rule 8.3 Reporting Professional Misconduct
Comment

Explanation of Changes to the ABA Model Rule

[5] Informatio nab outal awyer'so rj udge's
misconduct or fitness may be received by a lawyer in
the ¢ ourse o fthat la wyer's pa rticipationin an
approved lawyers or judges as sistance program. In
that circumstance, providing for an exception to the
reporting requirements of para graphs (a) and (b) of
this Rule enc ourages lawyers and jud ges to seek
treatment through s uch a program . Conversely,
without such an exception, lawyers and judges may
hesitate to s eek a ssistance from th ese prog rams,
which may then res ultin ad ditional harm to the ir
professional ¢ areers and addi tional injurytoth e
welfare of clients and the public. These Rules do not
otherwise address the c onfidentiality o f in formation
received by alawyer orjudge participatingin an
approved la wyers ass istance program;s ucha n
obligation, however, may be imposed by the rules of
the program or other law.

At its July 22 — 24, 2010 meeting, the Board of Governors
determined not to adopt Rule 8.3. See Introduction.
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[NOTE: At its July 22 — 24, 2010 meeting, the Board of Governors determined not to adopt Rule 8.3.]

Rule 8.3 Reporting Professional Misconduct
(Redline Comparison to the Previous Public Comment Draft Distributed by the Commission with a comment Deadline of June 15, 2010.)

RRC - 1-120 & 1-500B [8-3] - Rule - Not Recommended - Redline to XPC Version (07-26-10)

224



	Summary of Public Comment Proposal
	How to Comment
	Introduction

	Proposed Rule 1.0.1
	Dashboard
	Introduction
	Minority Dissent
	Rule & Comment Comparison to ABA Model Rule
	Redline Comparing Proposed Rule to Public Comment Draft
	Clean Version
	State Variations

	Proposed Rule 2.1
	Dashboard
	Introduction
	Rule & Comment Comparison to ABA Model Rule
	Redline Comparing Proposed Rule to Public Comment Draft
	Clean Version
	State Variations

	Proposed Rule 3.3
	Dashboard
	Introduction
	Rule & Comment Comparison to ABA Model Rule
	Redline Comparing Proposed Rule to Public Comment Draft
	Redline Comparing Proposed Rule to CRPC 5-200
	Clean Version
	State Variations

	Proposed Rule 3.8
	Dashboard
	Introduction
	Rule & Comment Comparison to ABA Model Rule
	Redline Comparing Proposed Rule to Public Comment Draft
	Redline Comparing Proposed Rule to CRPC 5-110
	Clean Version
	State Variations

	Proposed Rule 4.2
	Dashboard
	Introduction
	Rule & Comment Comparison to ABA Model Rule
	Redline Comparing Proposed Rule to Public Comment Draft
	Redline Comparing Proposed Rule to CRPC 2-100
	Clean Version
	State Variations

	Proposed Rule 5.4
	Dashboard
	Introduction
	Rule & Comment Comparison to ABA Model Rule
	Redline Comparing Proposed Rule to Public Comment Draft
	Redline Comparing Proposed Rule to CRPC
	Clean Version
	State Variations

	Proposed Rule 8.4
	Dashboard
	Introduction
	Rule & Comment Comparison to ABA Model Rule
	Redline Comparing Proposed Rule to Public Comment Draft
	Redline Comparing Proposed Rule to CRPC 1-120
	Clean Version
	State Variations

	Proposed Rule 4.4.pdf - NOT RECOMMENDED
	Dashboard
	Introduction
	Rule & Comment Comparison to ABA Model Rule
	Redline Comparing Proposed Rule to Public Comment Draft

	Proposed Rule 8.3.pdf - NOT RECOMMENDED FOR ADOPTION
	Dashboard
	Introduction
	Rule & Comment Comparison to ABA Model Rule
	Redline Comparing Proposed Rule to Public Comment Draft



Rule 1.0.1: Terminology

(Commission’s Proposed Rule – Clean Version)


(a)
“Belief” or “believes” means that the person involved actually supposes the fact in question to be true.  A person’s belief may be inferred from circumstances.


(b)
[Reserved]

(c)
“Firm” or “law firm” means a law partnership; a professional law corporation; a sole proprietorship or an association engaged in the practice of law; or lawyers employed in a legal services organization or in the legal department, division or office of a corporation, of a government organization, or of another organization.


(d)
“Fraud” or “fraudulent” means conduct that is fraudulent under the law of the applicable jurisdiction and has a purpose to deceive.


(e)
“Informed consent” means a person’s agreement to a proposed course of conduct after the lawyer has communicated and explained (i) the relevant circumstances and (ii) the actual and reasonably foreseeable material risks of the proposed conduct and, where appropriate, the reasonably available alternatives to the proposed conduct. 


(e-1)
“Informed written consent” means that both the communication and consent required by paragraph (e) must be in writing.


(e-2)
“Information protected by Business and Professions Code section 6068(e)” is defined in Rule 1.6, Comments [3] – [6].

(f)
“Knowingly,” “known,” or “knows” means actual knowledge of the fact in question.  A person’s knowledge may be inferred from circumstances.


(g)
“Partner” means a member of a partnership, a shareholder in a law firm organized as a professional corporation, or a member of an association authorized to practice law.


(g-1)
“Person” means a natural person or an organization.


(h)
“Reasonable” or “reasonably” when used in relation to conduct by a lawyer means the conduct of a reasonably prudent and competent lawyer.


(i)
“Reasonable belief” or “reasonably believes” when used in reference to a lawyer means that the lawyer believes the matter in question and that the circumstances are such that the belief is reasonable.


(j)
“Reasonably should know” when used in reference to a lawyer means that a lawyer of reasonable prudence and competence would ascertain the matter in question.


(k)
“Screened” means the isolation of a lawyer from any participation in a matter, including the timely imposition of procedures within a law firm that are adequate under the circumstances (i) to protect information that the isolated lawyer is obligated to protect under these Rules or other law; and (ii) to protect against other law firm lawyers and non-lawyer personnel communicating with the lawyer with respect to the matter.


(l)
“Substantial” when used in reference to degree or extent means a material matter of clear and weighty importance.


(m)
“Tribunal” means: (i) a court, an arbitrator, or an administrative law judge acting in an adjudicative capacity and authorized to make a decision that can be binding on the parties involved; or (ii) a special master or other person to whom a court refers one or more issues and whose decision or recommendation can be binding on the parties if approved by the court.


(n)
“Writing” or “written” has the meaning stated in Evidence Code section 250.  A “signed” writing includes an electronic sound, symbol, or process attached to or logically associated with a writing and executed, inserted, or adopted by or at the direction of a person with the intent to sign the writing.

COMMENT


Firm or Law Firm


[1]
Whether two or more lawyers constitute a law firm can depend on the specific facts.  For example, two practitioners who share office space and occasionally consult or assist each other ordinarily would not be regarded as constituting a law firm.  However, if they present themselves to the public in a way that suggests that they are a law firm or conduct themselves as a law firm, they may be regarded as a law firm for purposes of these Rules. The terms of any formal agreement between associated lawyers are relevant in determining whether they are a firm, as is the fact that they have mutual access to information concerning the clients they serve.  Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the rule that is involved.


[2]
Whether a lawyer who is denominated as “of counsel” should be deemed a member of a law firm will also depend on the specific facts.  The term “of counsel” implies that the lawyer so designated has a relationship with the law firm, other than as a partner or associate, or officer or shareholder, that is close, personal, continuous, and regular.  Thus, to the extent the relationship between a law firm and a lawyer is sufficiently “close, personal, regular and continuous,” such that the lawyer is held out to the public as “of counsel” for the law firm, the relationship of the law firm and “of counsel” lawyer will be considered a single firm for purposes of disqualification. See, e.g., People ex rel. Department of Corporations v. Speedee Oil Change Systems, Inc. (1999) 20 Cal.4th 1135 [86 Cal.Rptr.2d 816].  On the other hand, even when a lawyer has associated as “of counsel” with another lawyer and is providing extensive legal services on a matter, they will not necessarily be considered the same law firm for purposes of dividing fees under Rule 1.5.1 where, for example, they both continue to maintain independent law practices with separate identities, separate addresses of record with the State Bar, and separate clients, expenses, and liabilities. See, e.g., Chambers v. Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2d 536].  Whether a lawyer should be deemed a member of a law firm when denominated as “special counsel”, or by another term having no commonly understood definition, also will depend on the specific facts.  

[3]
Similar questions can also arise with respect to lawyers in legal aid and legal services organizations.  Depending upon the structure of the organization, the entire organization or different components of it may constitute a firm or firms for purposes of these Rules.


[4]
This Rule does not authorize any person or entity to engage in the practice of law in this state except as otherwise permitted by law.


Fraud


[5]
When used in these Rules, the terms “fraud” or “fraudulent” refer to conduct that is characterized as such under the law of the applicable jurisdiction and has a purpose to deceive.  This does not include merely negligent misrepresentation or negligent failure to apprise another of relevant information.  For purposes of these Rules, it is not necessary that anyone has suffered damages or relied on the misrepresentation or failure to inform.


Informed Consent and Informed Written Consent


[6]
Many of the rules require a lawyer to obtain the informed consent of a client or other person (e.g., a former client or, under certain circumstances, a prospective client) before accepting or continuing representation or pursuing a course of conduct.  Other rules require a lawyer to obtain informed written consent.  Compare, for example, Rules 1.2(c) and 1.6(a) (informed consent) with Rules 1.7, 1.8.1 and 1.9 (informed written consent).  The communication necessary to obtain such consent will vary according to the rule involved and the circumstances giving rise to the need to obtain consent.  The lawyer must make reasonable efforts to ensure that the client or other person possesses information reasonably adequate to make an informed decision.  In any event, this will require communication that includes a disclosure of the facts and circumstances giving rise to the situation, any explanation reasonably necessary to inform the client or other person of the material advantages and disadvantages of the proposed course of conduct, and a discussion of the client’s or other person’s reasonably available options and alternatives.  In determining whether the information and explanation provided are reasonably adequate, relevant factors include whether the client or other person is experienced in legal matters generally and in making decisions of the type involved, and whether the client or other person is independently represented by other counsel in giving the consent.


[7]
Obtaining informed consent will usually require an affirmative response by the client or other person.  In general, a lawyer may not assume consent from a client’s or other person’s silence.  However, except where the standard is one of informed written consent, consent may be inferred from the conduct of a client or other person who has reasonably adequate information about the matter.  See paragraph (n) for the definition of “writing” and “written”.


Screened


[8]
This definition applies to situations where screening of a personally prohibited lawyer is permitted to remove imputation of a conflict of interest under Rules 1.11 or 1.12.


[9]
The purpose of screening is to assure the affected client, former client, or prospective client that confidential information known by the personally prohibited lawyer is neither disclosed to other law firm lawyers or non-lawyer personnel nor used to the detriment of the person to whom the duty of confidentiality is owed.  The personally prohibited lawyer shall acknowledge the obligation not to communicate with any of the other lawyers and non-lawyer personnel in the law firm with respect to the matter.  Similarly, other lawyers and non-lawyer personnel in the law firm who are working on the matter promptly shall be informed that the screening is in place and that they may not communicate with the personally prohibited lawyer with respect to the matter.  Additional screening measures that are appropriate for the particular matter will depend on the circumstances.  To implement, reinforce and remind all affected law firm personnel of the presence of the screening, it may be appropriate for the law firm to undertake such procedures as a written undertaking by the personally prohibited lawyer to avoid any communication with other law firm personnel and any contact with any law firm files or other materials relating to the matter, written notice and instructions to all other law firm personnel forbidding any communication with the personally prohibited lawyer relating to the matter, denial of access by that lawyer to law firm files or other materials relating to the matter, and periodic reminders of the screen to the personally prohibited lawyer and all other law firm personnel.


[10]
In order to be effective, screening measures must be implemented as soon as practical after a lawyer or law firm knows or reasonably should know that there is a need for screening.


Tribunal


[11]
This definition is limited to courts and their equivalent in order to distinguish the special and heightened duties that lawyers owe to courts from the important but more limited duties of honesty and integrity that a lawyer owes when acting as an advocate before a legislative body or administrative agency. Compare Rule 3.3 to Rule 3.9. 

Writing and Written


[12]
These Rules utilize California’s statutory definition to avoid confusion by California lawyers familiar with it.  It is substantially the same as the definitions in the ABA Model Rules and most other jurisdictions.
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Rule 8.4 Misconduct

(Commission’s Proposed Rule – Clean Version)


It is professional misconduct for a lawyer to:


(a)
knowingly assist in, solicit, or induce any violation of these Rules or the State Bar Act;


(b)
commit a criminal act that involves moral turpitude or that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer;


(c)
engage in conduct involving dishonesty, fraud, deceit, or intentional misrepresentation;


(d)
engage in conduct in connection with the practice of law, including when acting in propria persona, that is prejudicial to the administration of justice;


(e)
state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate these Rules or other law; or


(f)
knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.

COMMENT


Paragraph (a)


[1]
A lawyer is subject to discipline for knowingly assisting or inducing another to violate these Rules or the State Bar Act, or to do so through the acts of another, as when a lawyer requests or instructs an agent to do so on the lawyer’s behalf.


Paragraph (b)


[2]
A lawyer may be disciplined under paragraph (b) for a criminal act that reflects adversely on fitness to practice law, such as offenses involving fraud and the offense of willful failure to file an income tax return.  However, some offenses carry no such implication.  Although a lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only for offenses that indicate lack of those characteristics relevant to law practice.  Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice are in that category.  


[2A]
A lawyer may be disciplined for criminal acts as set forth in Article 6 of the State Bar Act, (Business and Professions Code sections 6101 et seq.), or if the criminal act constitutes “other misconduct warranting discipline” as defined by California Supreme Court case law. (See e.g., In re Kelley (1990) 52 Cal.3d 487 [276 Cal.Rptr. 375]; In re Rohan (1978) 21 Cal.3d 195, 203 [145 Cal.Rptr. 855] [wilful failure to file a federal income tax return]; In re Morales (1983) 35 Cal.3d 1 [196 Cal.Rptr. 353] [twenty-seven counts of failure to pay payroll taxes and unemployment insurance contributions as employer].)


[2B]
In addition to being subject to discipline under paragraph (b), a lawyer may be disciplined under Business and Professions Code section 6106 for acts of moral turpitude that constitute gross negligence. (Gassman v. State Bar (1976) 18 Cal.3d 125 [132 Cal.Rptr. 675]; Jackson v. State Bar (1979) 23 Cal.3d 509 [153 Cal.Rptr. 24]; In the Matter of Myrdall (Rev. Dept. 1995 ) 3 Cal. State Bar Ct. Rptr. 363 [habitual disregard of clients’ interests]; Grove v. State Bar (1967) 66 Cal.2d 680 [58 Cal.Rptr. 564].  See also Martin v. State Bar (1978) 20 Cal.3d 717 [144 Cal.Rptr. 214]; Selznick v. State Bar (1976) 16 Cal.3d 704 [129 Cal.Rptr. 108]; In the Matter of Varakin (Rev. Dept. 1994) 3 Cal State Bar Rptr 179 [pattern of misconduct]; In re Calloway (1977) 20 Cal.3d 165 [141 Cal.Rptr. 805 [act of baseness, vileness or depravity in the private and social duties which a man or woman owes to fellow human beings or to society in general, contrary to the accepted and customary rule of right and duty between human beings]; In re Craig (1938) 12 Cal.2d 93 [82 P.2d 442].)

Paragraph (c)


[2C]
Paragraph (c) does not apply where a lawyer advises clients or others about, or supervises, lawful covert activity in the investigation of violations of civil or criminal law or constitutional rights, provided the lawyer's conduct is otherwise in compliance with these Rules.  “Covert activity,” as used in this Rule, means an effort to obtain information on unlawful activity through the use of misrepresentations or other subterfuge.  Covert activity may be commenced by a lawyer or involve a lawyer as an advisor or supervisor only when the lawyer in good faith believes there is a reasonable possibility that unlawful activity has taken place, is taking place, or will take place in the foreseeable future.

Paragraph (d)


[2D]
Paragraph (d) is not intended to prohibit activities of a lawyer that are protected by the First Amendment to the United States Constitution or by Article I, section 2 of the California Constitution.  See, e.g., Ramirez v. State Bar (1980) 28 Cal 3d 402, 411 [169 Cal. Rptr 206] (a statement impugning the honesty or integrity of a judge will not result in discipline unless it is shown that the statement is false and was made knowingly or with reckless disregard for truth); In the Matter of Anderson (Rev. Dept 1997) 3 Cal. State Bar Ct. Rptr. 775 (disciplinary rules governing the legal profession cannot punish activity protected by the First Amendment); Standing Committee on Discipline of the United States District Court for the Central District of California v. Yagman (9th Cir. 1995) 55 F.3d 1430, 1443 (a lawyer’s statement unrelated to a matter pending before the court may be sanctioned only if the statement poses a clear and present danger to the administration of justice).


[3]
A lawyer who, in the course of representing a client, knowingly manifests by words or conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age or sexual orientation, violates paragraph (d) when such actions are prejudicial to the administration of justice.  Legitimate advocacy respecting the foregoing factors does not violate paragraph (d).  A trial judge’s finding that peremptory challenges were exercised on a discriminatory basis does not alone establish a violation of paragraph (b).


[4]
Testing the validity of any law, rule, or ruling of a tribunal is governed by Rule 1.2(d).  Rule 1.2(d) is also intended to apply to challenges regarding the regulation of the practice of law.


[5]
A lawyer's abuse of public office held by the lawyer or abuse of positions of private trust such as trustee, executor, administrator, guardian, agent and officer, director or manager of a corporation or other organization, can involve conduct prohibited by this Rule.


[6]
Alternative bases for professional discipline may be found in Article 6 of the State Bar Act, (Business and Professions Code sections 6100 et seq.), and published California decisions interpreting the relevant sections of the State Bar Act.  This Rule is not intended to provide a basis for duplicative charging of misconduct for a single illegal act.
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Rule 5.4:  Financial and Similar Arrangements With Nonlawyers

 (Commission’s Proposed Rule – Clean Version)

(a)
A lawyer or law firm shall not share legal fees directly or indirectly with a person who is not a lawyer or with an organization that is not authorized to practice law.  This paragraph does not prohibit:



(1)
an agreement by a lawyer with the lawyer's firm, partner, or 
associate to provide for the payment of money or other 
consideration at once or over a reasonable period of time after 
the lawyer’s death, to the lawyer’s estate or to one or more 
specified persons;



(2)
any payment authorized by Rule 1.17;



(3)
a lawyer or law firm including nonlawyer employees in a 
compensation or retirement plan, even though the plan is based 
in whole or in part on a profit-sharing arrangement, provided the 
plan does not otherwise violate these Rules or the State Bar 
Act; 



(4)
the payment of a prescribed registration, referral, or other fee by 
a lawyer to a lawyer referral service established, sponsored and 
operated in accordance with the State Bar of California’s 
minimum standards for a lawyer referral service in California; or


(5)
a lawyer’s or law firm’s payment of court-awarded legal fees to a 
nonprofit organization that employed, retained or recommended 
employment of the lawyer or law firm in the matter.

(b)
A lawyer shall not form a partnership or other organization with a person who is not a lawyer if any of the activities of the partnership or other organization consist of the practice of law.


(c)
A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer’s provision of legal services, or otherwise to interfere with the lawyer’s independence of professional judgment, or with the lawyer-client relationship, in rendering such legal services. 


(d)
A lawyer shall not practice with or in the form of a professional corporation or organization authorized to practice law for a profit if:



(1)
a person who is not a lawyer owns any interest therein, except 
that a fiduciary representative of the estate of a lawyer may hold 
the stock or interest of the lawyer for a reasonable time 
during administration;



(2)
a person who is not a lawyer is a corporate director or officer 
thereof or occupies 
a position of similar responsibility in any 
form of organization other than a corporation; or


(3)
a person who is not a lawyer has the right or authority to direct, influence or control the professional judgment of a lawyer.


(e)
A lawyer shall not accept a referral from, or otherwise participate in, a lawyer referral service unless it complies with the Rules and Regulations Pertaining to Lawyer Referral Services as adopted by the Board of Governors of the State Bar.


(f)
A lawyer shall not practice with or in the form of a non-profit legal aid, mutual benefit or advocacy group if the nonprofit organization allows any third person or organization to interfere with the lawyer's independence of professional judgment, or with the lawyer-client relationship, or allows or aids any person, organization or group that is not a lawyer or not otherwise authorized to practice law, to practice law unlawfully.


COMMENT

[1]
A lawyer is required to maintain independence of professional judgment in rendering legal services.  The provisions of this Rule protect the lawyer's independence of professional judgment by restricting the sharing of fees with a person or organization that is not authorized to practice law and by prohibiting a nonlawyer from directing or controlling the lawyer's professional judgment when rendering legal services to another. 


[2]
The prohibition against sharing fees "directly or indirectly" in paragraph (a) does not prohibit a lawyer or law firm from paying a bonus to or otherwise compensating a nonlawyer employee from general revenues received for legal services, provided the arrangement does not interfere with the independence of professional judgment of the lawyer or lawyers in the firm and does not violate any other rule of professional conduct. However, a nonlawyer employee's bonus or other form of compensation may not be based on a percentage or share of fees in specific cases or legal matters.


[3]
Paragraph (a) also does not prohibit the payment to a nonlawyer third party for goods and services to a lawyer or law firm even if the compensation for such goods and services is paid from the lawyer's or law firm's general revenues.  However, the compensation to a nonlawyer third party may not be determined as a percentage or share of the lawyer's or law firm's overall revenues or tied to fees in particular cases or legal matters.  A lawyer may pay to a nonlawyer third party, such as a collection agency, a percentage of past due or delinquent fees in matters that have been concluded that the third party collects on the lawyer's behalf.


[4]
Other rules also protect the lawyer’s independence of professional judgment.  See, e.g., Rules 1.5.1, 1.8.6, and 5.1.


[5]
A lawyer’s shares of stock in a professional law corporation may be held by the lawyer as a trustee of a revocable living trust for estate planning purposes during the lawyer’s life, provided that the corporation does not permit any nonlawyer trustee to direct or control the activities of the professional law corporation.


[6]
The distribution of legal fees pursuant to a referral agreement between lawyers who are not associated in the same law firm is governed by Rule 1.5.1 and not this Rule.


[7]
A lawyer’s participation in a lawyer referral service established, sponsored, supervised, and operated in conformity with the Minimum Standards for a Lawyer Referral Service in California is encouraged and is not, of itself, a violation of this Rule. See also Business and Professions Code section 6155.


[8]
Paragraph (a)(5) makes clear that a lawyer is permitted to pay court-awarded legal fees to non-profit legal aid, mutual benefit, and advocacy groups that are not engaged in the unauthorized practice of law. See Frye v. Tenderloin Housing Clinic, Inc. (2006) 38 Cal.4th 23 [40 Cal.Rptr.3d 221].  See also Rule 6.3. Regarding a lawyer’s contribution of legal fees to a legal services organization, see Rule 6.1 Comment [4]. 

[9]
This Rule applies to group, prepaid, and voluntary legal service programs, activities and organizations and to non-profit legal aid, mutual benefit and advocacy groups.  However, nothing in this Rule shall be deemed to authorize the practice of law by any such program, organization or group.  


[10]
This Rule is not intended to abrogate case law regarding the relationship between insurers and lawyers providing legal services to insureds. See Gafcon, Inc. v. Ponsor Associates (2002) 98 Cal.App.4th 1388 [120 Cal.Rptr.2d 392].
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Rule 4.2:  Communication with a Represented Person

(Commission’s Proposed Rule – Clean Version)


(a)
In representing a client, a lawyer shall not communicate directly or indirectly about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer.

(b)
For purposes of this Rule, a “person” includes:

(1)
A current officer, director, partner, or managing agent of a corporation, partnership, association, or other represented organization; or

(2)
A current employee, member, agent or other constituent of a represented organization if the subject matter of the communication is any act or omission of the employee, member, agent or other constituent in connection with the matter, which may be binding upon or imputed to the organization for purposes of civil or criminal liability, or if the statement of such person may constitute an admission on the part of the organization.

(c)
This Rule shall not prohibit:

(1)
Communications with a public official, board, committee or body; or

(2)
Communications initiated by a person seeking advice or representation from an independent lawyer of the person’s choice; or

(3)
Communications authorized by law or a court order.

(d)
When communicating on behalf of a client with any person as permitted by this Rule, a lawyer shall not state or imply that the lawyer is disinterested.  When the lawyer knows or reasonably should know that the person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding.

(e)
In any communication permitted by this Rule, a lawyer shall not seek to obtain privileged or other confidential information the lawyer knows or reasonably should know the person may not reveal without violating a duty to another or which the lawyer is not otherwise entitled to receive.

(f)
A lawyer for a corporation, partnership, association or other organization shall not represent that he or she represents all employees, members, agents or other constituents of the organization unless such representation is true.

(g)
As used in this Rule, “public official” means a public officer of the United States government, or of a state, or of a county, township, city, political subdivision, or other governmental organization, with the equivalent authority and responsibilities as the non-public organizational constituents described in paragraph (b)(1).

COMMENT


Overview and Purpose

[1]
This Rule contributes to the proper functioning of the legal system by protecting a person who has chosen to be represented by a lawyer in a matter against possible overreaching by other lawyers who are participating in the matter, interference by those lawyers with the client-lawyer relationship, and the uncounseled disclosure of information relating to the representation.

[2]
This Rule applies to communications with any person who is represented by counsel concerning the matter to which the communication relates.


[3]
This Rule applies even though the represented person initiates or consents to the communication.  A lawyer must immediately terminate communication with a person if, after commencing communication, the lawyer learns that the person is one with whom communication is not permitted by this Rule.


[4]
As used in paragraph (a), “the subject of the representation,” “matter,” and “person” are not limited to a litigation context.  This Rule applies to communications with any person, whether or not a party to a formal adjudicative proceeding, contract or negotiation, who is represented by counsel concerning the matter to which the communication relates.


[5]
The prohibition against “indirect” communication with a person represented by counsel in paragraph (a) is intended to address situations where a lawyer seeks to communicate with a represented person through an intermediary such as an agent or investigator.


[6]
This Rule does not prohibit communications with a represented person, or an employee, member, agent, or other constituent of a represented organization, concerning matters outside the representation.  For example, the existence of a controversy, investigation or other matter between the government and a private person, or between two organizations, does not prohibit a lawyer for either from communicating with the other, or with nonlawyer representatives of the other, regarding a separate matter.


Communications Between Represented Persons

[7]
This Rule does not prohibit represented persons from communicating directly with one another, and a lawyer is not prohibited from advising the lawyer’s client that such communication may be made.  A lawyer may advise a client about what to say or not to say to a represented person and may draft or edit the client’s communications with a represented person, subject to paragraph (e).


[8]
This Rule does not prevent a lawyer who is a party to a matter from communicating directly or indirectly with a person who is represented in the matter.  To avoid possible abuse in such situations, the lawyer for the represented person may advise his or her client (1) about the risks and benefits of communications with a lawyer-party, and (2) not to accept or engage in communications with the lawyer-party.


Knowledge of Representation and Limited Scope Representation

[9]
This Rule applies where the lawyer has actual knowledge that the person to be contacted is represented by another lawyer in the matter.  However, knowledge may be inferred from the circumstances. See Rule 1.0.1(f).


[10]
When a lawyer knows that a person is represented by another lawyer on a limited basis, the lawyer may communicate with that person with respect to matters outside the scope of the limited representation. See Comment [6].  In addition, this Rule does not prevent a lawyer from communicating with a person who is represented by another lawyer on a limited basis where the lawyer who seeks to communicate does not know about the other lawyer’s limited representation because that representation has not been disclosed.  In either event, a lawyer seeking to communicate with such person must comply with paragraphs (d) and (e) or with Rule 4.3.


Represented Organizations and Constituents of Organizations

[11]
“Represented organization” as used in paragraph (b) includes all forms of governmental and private organizations, such as cities, counties, corporations, partnerships, limited liability companies, and unincorporated associations.


[12]
As used in paragraph (b)(1) “managing agent” means an employee, member, agent or other constituent of a represented organization with general powers to exercise discretion and judgment with respect to the matter on behalf of the organization.  A constituent’s official title or rank within an organization is not necessarily determinative of his or her authority.


[13]
Paragraph (b)(2) applies to current employees, members, agents, and constituents of the organization, who, whether because of their rank or implicit or explicit conferred authority, are authorized to speak on behalf of the organization in connection with the subject matter of the representation, with the result that their statements may constitute an admission on the part of the organization under the applicable California laws of agency or evidence. See Evidence Code section 1222.


[14]
If an employee, member, agent, or other constituent of an organization is represented in the matter by his or her own counsel, the consent by that counsel is sufficient for purposes of this Rule.


[15]
This Rule generally does not apply to communications with an organization’s in-house lawyer who is acting as a legal representative of the organization where the organization is also represented by outside legal counsel in the matter that is the subject of the communication. However, this Rule does apply when the in-house lawyer is a “person” under paragraph (b)(2) with whom communications are prohibited by the Rule.


Represented Governmental Organizations

[16]
Paragraph (c)(1) recognizes that when a lawyer communicates on behalf of a client with a governmental organization special considerations exist as a result of the rights conferred under the First Amendment of the United States Constitution and Article I, section 3 of the California Constitution.  A “public official” as defined in paragraph (g) means government officials with the equivalent authority and responsibilities as the non-public organizational constituents described in paragraph (b)(1).  Therefore, a lawyer seeking to communicate on behalf of a client with a governmental organization constituent who is not a public official must comply with paragraph (b)(2) when the lawyer knows the governmental organization is represented in the matter.  In addition, the lawyer must also comply with paragraphs (d) and (e) when the lawyer knows the governmental organization is represented in the matter that is the subject of the communication, and otherwise must comply with Rule 4.3.


Represented Person Seeking Second Opinion

[17]
Paragraph (c)(2) permits a lawyer who is not already representing another person in the matter to communicate with a person seeking to hire new counsel or to obtain a second opinion where the communication is initiated by that person.  A lawyer contacted by such a person continues to be bound by other Rules of Professional Conduct. See, e.g., Rules 1.7 and 7.3.


Communications Authorized by Law or Court Order

[18]
This Rule controls communications between a lawyer and persons the lawyer knows to be represented by counsel unless a statutory scheme, court rule, case law, or court order overrides the Rule.  There are a number of express statutory schemes which authorize communications that would otherwise be subject to this Rule.  These statutes protect a variety of other rights such as the right of employees to organize and to engage in collective bargaining, employee health and safety, or equal employment opportunity.


[19]
Paragraph (c)(3) recognizes that prosecutors or other lawyers representing governmental entities in civil, criminal, or administrative law enforcement investigations, or in juvenile delinquency proceedings, as authorized by relevant federal and state, constitutional, decisional and statutory law, may engage in legitimate investigative activities, either directly or through investigative agents and informants.  Although the “authorized by law” exception in these circumstances may run counter to the broader policy that underlies this Rule, nevertheless, the exception in this context is in the public interest and is necessary to promote legitimate law enforcement functions that would otherwise be impeded.  Communications under paragraph (c)(3) implicate other rights and policy considerations, including a person’s right to counsel under the 5th and 6th Amendments of the U.S. Constitution, and parallel provisions of the California Constitution (Cal. Const., Art. I, §15), that are beyond the scope of this Comment.  In addition, certain investigative activities might be improper on grounds extraneous to this Rule or in circumstances where a government lawyer engages in misconduct or unlawful conduct.


[20]
Former Rule 2-100 prohibited communications with a “party” represented by another lawyer, while paragraph (a) of this Rule prohibits communications with a “person” represented by another lawyer.  This change is not intended to preclude legitimate communications by or on behalf of prosecutors, or other lawyers representing governmental entities in civil, criminal, or administrative law enforcement investigations, that were recognized by the former Rule as authorized by law, or to expand or limit existing law that permits or prohibits communications under paragraph (c)(3).  This change also is not intended to preclude the development of the law with respect to which criminal and civil law enforcement communications are authorized by law. Nor is this change intended to preclude legitimate communications by or on behalf of lawyers representing persons accused of crimes that might be authorized under the Sixth Amendment or other constitutional right.

[21]
A lawyer who is uncertain whether a communication with a represented person is permissible might be able to seek a court order. A lawyer also might be able to seek a court order in exceptional circumstances to authorize a communication that would otherwise be prohibited by this Rule, for example, where communication with a person represented by counsel is necessary to avoid reasonably certain injury.


Prohibited Objectives of Communications Permitted Under This Rule

[22]
A lawyer who is permitted to communicate with a represented person under this Rule must comply with paragraphs (d) and (e). 


[23]
In communicating with a current employee, member, agent, or other constituent of an organization as permitted under paragraph (b)(2), including a public official or employee of a governmental organization, a lawyer must comply with paragraphs (d) and (e).  A lawyer must not seek to obtain information that the lawyer knows or reasonably should know is subject to an evidentiary or other privilege of the organization.    Obtaining information from a current or former employee, member, agent, or other constituent of an organization that the lawyer knows or reasonably should know is legally protected from disclosure may also violate Rules 8.4(c) and 8.4(d).  


[24]
When a lawyer’s communications with a person are not subject to this Rule because the lawyer does not know the person is represented by counsel in the matter, or because the lawyer knows the person is not represented by counsel in the matter, the lawyer’s communications are subject to Rule 4.3.
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Rule 3.8 Special Responsibilities of a Prosecutor


(Commission’s Proposed Rule – Clean Version)

A prosecutor in a criminal case shall:


(a) refrain from commencing or prosecuting a charge that the prosecutor knows is not supported by probable cause;


(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;


(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing, unless the tribunal has approved the appearance of the accused in propria persona;


(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal;


(e) not subpoena a lawyer in a grand jury proceeding, criminal proceeding, or civil proceeding related to a criminal matter to present evidence about a past or present client unless the prosecutor reasonably believes:


(1) the information sought is not protected from disclosure by any applicable privilege or the work product doctrine;


(2) the evidence sought is reasonably necessary to the successful completion of an ongoing investigation or prosecution; and


(3) there is no other reasonable alternative to obtain the information;

(f) exercise reasonable care to prevent persons under the supervision or direction of the prosecutor, including investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6.


(g)
When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a convicted defendant did not commit an offense of which the defendant was convicted, the prosecutor shall:

(1) promptly disclose that evidence to an appropriate court or authority, and 


(2) if the conviction was obtained in the prosecutor's jurisdiction, 

(i)
promptly disclose that evidence to the defendant unless a court authorizes delay, and 


(ii)
undertake further investigation, or make reasonable efforts to cause an investigation, to determine whether the defendant was convicted of an offense that the defendant did not commit.


(h)
When a prosecutor knows of clear and convincing evidence establishing that a defendant in the prosecutor's jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor shall seek to remedy the conviction.



Comment


[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate.  This responsibility carries with it specific obligations to see that the defendant is accorded procedural justice, that guilt is decided upon the basis of sufficient evidence, and that special precautions are taken to prevent and to rectify the conviction of innocent persons.  Competent representation of the sovereign may require a prosecutor to undertake some procedural and remedial measures as a matter of obligation.  Applicable law may require other measures by the prosecutor.  Knowing disregard of those obligations, or a systematic abuse of prosecutorial discretion, could constitute a violation of Rule 8.4.


[1A]
The term “prosecutor” in this Rule includes the office of the prosecutor and all lawyers affiliated with the prosecutor’s office who are responsible for the prosecution function. 


[1B]
Paragraph (b) does not change the obligations imposed on prosecutors by applicable law.  Paragraph (b) does not apply where there is no right to counsel.  "Reasonable efforts" include determining, where appropriate, whether an accused has been advised of the right to, and the procedure for obtaining, counsel and taking appropriate measures if this has not been done.


[2] A defendant may waive a preliminary hearing and thereby lose a valuable opportunity to challenge probable cause. Accordingly, prosecutors should not seek to obtain waivers of preliminary hearings or other important pretrial rights from unrepresented accused persons.  Paragraph (c), however, does not forbid the lawful questioning of an uncharged suspect who has knowingly waived the right to counsel and the right to remain silent. Paragraph (c) also does not forbid prosecutors from seeking from an unrepresented accused a reasonable waiver of time for initial appearance or preliminary hearing as a means of facilitating the accused’s voluntary cooperation in an ongoing law enforcement investigation.

[2A]
The obligations in paragraph (d) apply only with respect to controlling law existing at the time of the obligation and not with respect to subsequent law that is determined to apply retroactively.  The disclosure obligations in paragraph (d) apply even if the defendant is acquitted or is able to avoid prejudice on grounds unrelated to the prosecutor's failure to disclose the evidence or information to the defense.


[3] The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order from the tribunal if disclosure of information to the defense could result in substantial harm to an individual or to the public interest.


[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury and other criminal proceedings to those situations in which there is a genuine need to intrude into the lawyer-client or other privileged relationship.


[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that have a substantial likelihood of prejudicing an adjudicatory proceeding.  This comment is not intended to restrict the statements which a prosecutor may make that comply with Rule 3.6(b) or 3.6(c).


[6] Prosecutors are subject to Rules 5.1 and 5.3.  Ordinarily, the reasonable care standard will be satisfied if the prosecutor issues the appropriate cautions to law-enforcement personnel and other relevant individuals.      Ordinarily, the reasonable care standard will be satisfied if the prosecutor issues the appropriate cautions to law-enforcement personnel and other relevant individuals.


[6A]
Like other lawyers, prosecutors are also subject to Rule 3.3, which requires a lawyer to take reasonable remedial measures to correct material evidence that the lawyer has offered when that lawyer comes to know of its falsity.  See Rule 3.3, Comment [12].


[7] When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a person was convicted of a crime that the person did not commit, and the conviction was obtained outside the prosecutor’s jurisdiction, paragraph (g)(1) requires prompt disclosure to the court or other appropriate authority, such as the chief prosecutor of the jurisdiction where the conviction occurred.  If the conviction was obtained in the prosecutor’s jurisdiction, paragraph (g)(2) requires the prosecutor to examine the evidence and undertake further investigation to determine whether the defendant is in fact innocent.  The scope of an inquiry under paragraph (g)(2) will depend on the circumstances.  In some cases, the prosecutor may recognize the need to reinvestigate the underlying case; in others, it may be appropriate to await development of the record in collateral proceedings initiated by the defendant.  The nature of a paragraph (g)(2) inquiry or investigation must be such as to provide a “reasonable belief,” as defined in Rule 1.0.1(i), that the conviction should or should not be set aside.  Alternatively, the prosecutor is required under paragraph (g)(2) to make reasonable efforts to cause another appropriate authority to undertake the necessary investigation, and to promptly disclose the evidence to the court and, absent court-authorized delay, to the defendant.  Consistent with the objectives of Rules 4.2 and 4.3, disclosure to a represented defendant must be made through the defendant’s counsel, and, in the case of an unrepresented defendant, would ordinarily be accompanied by a request to a court for the appointment of counsel to assist the defendant in taking such legal measures as may be appropriate.  The post-conviction disclosure duty applies to new, credible and material evidence of innocence regardless of whether it could previously have been discovered by the defense.

[8] Under paragraph (h), once the prosecutor knows of clear and convincing evidence that the defendant was convicted of an offense that the defendant did not commit, the prosecutor must seek to remedy the conviction.  Necessary steps may include disclosure of the evidence to the defendant, requesting that the court appoint counsel for an unrepresented indigent defendant and, where appropriate, or notifying the court that the prosecutor has knowledge that the defendant did not commit the offense of which the defendant was convicted.


[9] A prosecutor’s independent judgment, made in good faith, that the new evidence is not of such nature as to trigger the obligations of sections (g) and (h), does not constitute a violation of this Rule even if the judgment is subsequently determined to have been erroneous. For purposes of this rule, a judgment is made in good faith if the prosecutor reasonably believes that the new evidence does not create a reasonable likelihood that a convicted defendant did not commit an offense of which the defendant was convicted.


[10] A current or former prosecutor, and any lawyer associated with such person in a law firm, is prohibited from advising, aiding or promoting the defense in any criminal matter or proceeding in which the prosecutor has acted or participated. See Business and Professions Code section 6131. See also Rule 1.7, Comment [16]
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Rule 3.3 Candor Toward the Tribunal

(Commission’s Proposed Rule – Clean Version)


(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or


(3) offer evidence that the lawyer knows to be false.  If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence, and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal, unless disclosure is prohibited by Rule 1.6 and Business and Professions Code section 6068(e).  A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.


(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures to the extent permitted by Rule 1.6 and Business and Professions Code section 6068(e).

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding or the representation, whichever comes first.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all  material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse. 

COMMENT

[1]
This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a tribunal. See Rule 1.0.1(m) for the definition of “tribunal.”  It also applies when the lawyer is representing a client in an ancillary proceeding conducted pursuant to the tribunal’s adjudicative authority, such as a deposition.  Thus, for example, paragraph (a)(3) requires a lawyer to take reasonable remedial measures if the lawyer comes to know that a client who is testifying in a deposition has offered evidence that is false.


[2]
This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that undermines the integrity of the adjudicative process.  A lawyer acting as an advocate in an adjudicative proceeding has an obligation to present the client’s case with persuasive force.  However, although a lawyer in an adversary proceeding is not required to present an impartial exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must not make false statements of law or fact or present evidence that the lawyer knows to be false.  For example, the prohibition in paragraph (a)(1) against making false statements of law or failing to correct a material misstatement of law includes a prohibition on a lawyer citing as authority a decision that has been overruled or a statute that has been repealed or declared unconstitutional, or failing to correct such a citation previously made to the tribunal by the lawyer.


Representations by a Lawyer


[3]
A lawyer is responsible for pleadings and other documents prepared for litigation but is usually not required to have personal knowledge of the facts asserted therein because litigation documents ordinarily present assertions of fact by the client, or a witness, and not by the lawyer.  Compare Rule 3.1. However, an assertion of fact purporting to be based on the lawyer’s own knowledge, as in a declaration or an affidavit by the lawyer or in a statement in open court, may properly be made only when the lawyer knows the assertion is true or believes it to be true on the basis of a reasonably diligent inquiry. Bryan v. Bank of America (2001) 86 Cal.App.4th 185 [103 Cal.Rptr.2d 148].  There are circumstances where failure to make a disclosure is the equivalent of an affirmative misrepresentation. Di Sabatino v. State Bar (1980) 27 Cal.3d 159 [162 Cal.Rptr. 458].  The obligation prescribed in Rule 1.2(d) not to counsel a client to commit or assist the client in committing a fraud applies in litigation.  Regarding compliance with Rule 1.2(d), see the comment to that Rule. See also the comment to Rule 8.4(b).


Legal Argument


[4]
Although a lawyer is not required to make a disinterested exposition of the law, legal argument based on a knowing false representation of law constitutes dishonesty toward the tribunal.  A tribunal that is fully informed on the applicable law is better able to make a fair and accurate determination of the matter before it.  Paragraph (a)(2) requires a lawyer to disclose directly adverse and legal authority in the controlling jurisdiction that is known to the lawyer and that has not been disclosed by the opposing party.  Legal authority in the controlling jurisdiction may include legal authority outside the jurisdiction in which the tribunal sits, such as a federal statute or case that is determinative of an issue in a state court proceeding or a Supreme Court decision that is binding on a lower court.  Under this Rule, the lawyer must disclose authorities the court needs to be aware of in order to rule intelligently on the matter.  Paragraph (a)(2) does not impose on lawyers a general duty to cite authority from outside the jurisdiction in which the tribunal is located.  Whether a criminal defense lawyer is required to disclose directly adverse legal authority in the controlling jurisdiction involves constitutional principles that are beyond the scope of these Rules.  In addition, a lawyer may not knowingly edit and submit to a tribunal language from a book, statute, rule, or decision in such a way as to mislead the court, or knowingly fail to correct an inadvertent material misquotation that the lawyer previously made to the tribunal.


Offering Evidence


[5]
Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer knows to be false, regardless of the client’s wishes.  A lawyer does not violate this Rule if the lawyer offers the evidence for the purpose of establishing its falsity. 


[6]
If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence, the lawyer should seek to persuade the client that the evidence should not be offered.  If the persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse to offer the false evidence.  With respect to criminal defendants, see Comment [7].  If only a portion of a witness’s testimony will be false, the lawyer may call the witness to testify but may not elicit the testimony that the lawyer knows is false or base arguments to the trier of fact on evidence known to be false.


[7]
The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel in criminal cases.  If a criminal defendant insists on testifying, and the lawyer knows that the testimony will be false, the lawyer may offer the testimony in a narrative form if the lawyer made reasonable efforts to dissuade the client from the unlawful course of conduct and the lawyer has sought permission from the court to withdraw as required by Rule 1.16. Business and Professions Code section 6068(d); People v. Guzman (1988) 45 Cal.3d 915 [248 Cal.Rptr. 467], disapproved on other grounds in Price v. Superior Court (2001) 25 Cal.4th 1046, 1069 fn.13 [108 Cal.Rptr.2d 409]; People v. Johnson (1998) 62 Cal.App.4th 608 [72 Cal.Rptr.2d 805]; People v Jennings (1999) 70 Cal.App.4th 899 [83 Cal.Rptr.2d 33]; People v. Brown (1988) 203 Cal.App.3d 1335, 1340 [250 Cal.Rptr. 762].  The obligations of a lawyer under these Rules and the State Bar Act are subordinate to applicable constitutional provisions. 


[8]
The prohibition against offering false evidence only applies if the lawyer knows that the evidence is false.  A lawyer’s reasonable belief that evidence is false does not preclude its presentation to the trier of fact. See, e.g., People v. Bolton (2008) 166 Cal.App.4th 343, [82 Cal.Rptr.3d 671].  A lawyer’s knowledge that evidence is false, however, can be inferred from the circumstances. See Rule 1.0.1(f).  Thus, although a lawyer should resolve doubts about the veracity of testimony or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood.


Remedial Measures


[9]
Having offered material evidence in the belief that it was true, a lawyer may subsequently come to know that the evidence is false.  Or, a lawyer may be surprised when the lawyer’s client, or another witness called by the lawyer, offers testimony the lawyer knows to be false, either during the lawyer’s direct examination or in response to cross-examination by the opposing lawyer.  In such situations or if the lawyer knows of the falsity of testimony elicited from the client during a deposition, the lawyer must take reasonable remedial measures.  The lawyer’s proper course is to remonstrate with the client confidentially, advise the client of the consequences of providing perjured testimony and of the lawyer’s duty of candor to the tribunal, and seek the client’s cooperation with respect to the withdrawal or correction of the false statements or evidence.  If that fails, the lawyer must take further remedial measures, see Comment [10], and may be required to seek permission to withdraw under Rule 1.16(b), depending on the materiality of the false evidence.

[10]
Reasonable remedial measures under paragraphs (a)(3) and (b) refer to measures that are available under these Rules and the State Bar Act, and which a reasonable lawyer would consider appropriate under the circumstances to comply with the lawyer’s duty of candor to the tribunal. See e.g., Rules 1.2(d), 1.4, 1.16 and 8.4; Business and Professions Code sections 6068(d) and 6128.  Remedial measures also include explaining to the client the lawyer’s obligations under this Rule and, where applicable, the reasons for lawyer’s decision to seek permission from the tribunal to withdraw, and remonstrating further with the client to take corrective action that would eliminate the need for the lawyer to withdraw.  If the client is an organization, the lawyer should also consider the provisions of Rule 1.13.  Remedial measures do not include disclosure of client confidential information, which the lawyer is required to maintain inviolate under Rule 1.6 and Business and Professions Code section 6068(e).


[11]
A lawyer’s duty to take reasonable remedial measures under paragraph (a)(3) is limited to the proceeding in which the lawyer has offered the evidence in question.  A lawyer’s duty to take remedial measures under paragraph (b) does not apply to another lawyer who is retained to represent a person in an investigation or proceeding concerning that person’s conduct in the prior proceeding.

Preserving Integrity of Adjudicative Process


[12]
Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise unlawfully communicating with a witness, juror, court official or other participant in the proceeding, unlawfully destroying or concealing documents or other evidence relating to the proceeding or failing to disclose information to the tribunal when required by law to do so. See Rule 3.4.  Thus, paragraph (b) requires a lawyer to take reasonable remedial measures whenever the lawyer knows that a person, including the lawyer’s client, intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding.


Duration of Obligation


[13]
Paragraph (c) establishes a practical time limit on the obligation to rectify false evidence or false statements of law and fact.  Either the conclusion of the proceeding or of the representation provides a reasonably definite point for the termination of the mandatory obligations under this Rule.  A proceeding has concluded within the meaning of this Rule when a final judgment in the proceeding has been affirmed on appeal or the time for review has passed.  There may be obligations that go beyond this Rule. See, e.g., Rule 3.8.  


Withdrawal


[14]
A lawyer’s compliance with the duty of candor imposed by this Rule does not require that the lawyer withdraw from the representation of a client whose interests will be or have been adversely affected by the lawyer’s taking reasonable remedial measures.  The lawyer may, however, be required by Rule 1.16(a) to seek permission of the tribunal to withdraw if the lawyer’s compliance with this Rule’s duty of candor results in a deterioration of the lawyer-client relationship such that the lawyer can no longer competently and diligently represent the client, or where continued employment will result in a violation of these Rules.  Also see Rule 1.16(b) for the circumstances in which a lawyer will be permitted to seek a tribunal’s permission to withdraw.  This Rule does not modify the lawyer’s obligations under Rule 1.6 and Business and Professions Code section 6068(e) or the California Rules of Court with respect to any request to withdraw that is premised on a client’s misconduct.
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Rule 2.1 Advisor

(Commission’s Proposed Rule – Clean Version)


Rule 2.1 Advisor


In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.


Comment


[1]
Independent professional judgment is an essential element of a lawyer's relationship with a client.  Independent professional judgment is judgment that is not influenced by duties, relationships or interests that are not properly part of the lawyer-client relationship.


[2]
A client is entitled to straightforward advice expressing the lawyer's honest assessment.  Legal advice may involve facts and alternatives that a client may find unpleasant and may be disinclined to confront.  In presenting advice, a lawyer endeavors to sustain the client's morale and may put advice in as acceptable a form as honesty permits. However, a lawyer should not be deterred from giving candid advice by the prospect that the advice will be unpalatable to the client.


[3]
In some cases, advice couched in narrow legal terms may be of little value to a client, especially where practical considerations, such as cost or effects on other people, are predominant.  Although a lawyer is not a moral advisor, in rendering advice, a lawyer may refer not only to law, but to other considerations such as moral, economic, social and political factors that may be relevant to the client’s situation.


RRC - [2.1] - Rule - XDFT5.2  (07-07-10) - CLEAN-LANDSCAPE-KEM-RD-LM.doc





