
STATUS OF PROPOSED RULES
DISTRIBUTED FOR PUBLIC COMMENT IN JUNE 2006

SUBJECT: Twenty-Seven (27) proposed new or amended Rules of Professional Conduct of the State Bar
of California developed by the State Bar’s Special Commission for the Revision of the Rules of Professional
Conduct. This is the first of several groups of proposed rule amendments. Please note: It is anticipated that
these amendments will not be submitted to the Board of Governors for adoption until after drafting is
completed on all of the rules and an additional public comment distribution is issued.

BACKGROUND: The Rules of Professional Conduct of the State Bar of California are attorney conduct rules
the violation of which will subject an attorney to discipline.  Pursuant to statute, rule amendment proposals
may be formulated by the State Bar for submission to the Supreme Court of California for approval.  The State
Bar has assigned a special commission to conduct a thorough study of the rules and to recommend
comprehensive amendments.  In 2006, the special commission issued a group of 27 proposed new and
amended rules for a 120-day public comment period.  The public comment period ended on October 16, 2006.
The special commission considered the comments received and has revised the proposed rules.  The drafts
presented here are the versions of the rules that are anticipated to be distributed for an additional round of
public comment after the commission has completed work on all of the other rules.

PROPOSAL: The twenty-seven (27) proposed new or amended rules are listed below by proposed new rule
number.  The rule number of the comparable current rule, if any, is indicated in brackets.

Rule 1.0 Purpose and Scope of the Rules of Professional Conduct [1-100]
Rule 1.0.1 Definition of the term "Law Firm" as used in the rules [1-100(B)(1)]
Rule 1.1 Competence [3-110]
Rule 1.2.1 Counseling or Assisting the Violation of Law [3-210]
Rule 1.4 Communication [3-500, 3-510]
Rule 1.5.1 Financial Arrangements Among Lawyers [2-200]
Rule 1.8.8 Limiting Liability to Client [3-400]
Rule 1.8.10 Sexual Relations With Client [3-120]
Rule 2.4 Lawyer as Third-Party Neutral
Rule 2.4.1 Lawyer as Temporary Judge, Referee, or Court-Appointed Arbitrator [1-710]
Rule 2.4.2 Lawyer as Candidate for Judicial Office [1-700]
Rule 3.1 Meritorious Claims and Contentions [3-200]
Rule 5.1 Responsibilities of Partners, Managers, and Supervisory Lawyers
Rule 5.2 Responsibilities of a Subordinate Lawyer
Rule 5.3 Responsibilities Regarding Nonlawyer Assistants
Rule 5.3.1 Employment of Disbarred, Suspended, Resigned, or Involuntarily Inactive Member [1-311]
Rule 5.5 Unauthorized Practice of Law; Multi-jurisdictional Practice of Law [1-300]
Rule 5.6 Restrictions on a Lawyer's Right to Practice [1-500]
Rule 7.1 Communications Concerning the Availability of Legal Services [1-400]
Rule 7.2 Advertising [1-400]
Rule 7.3 Direct Contact with Prospective Clients [1-400]
Rule 7.4 Communication of Fields of Practice and Specialization [1-400]
Rule 7.5 Firm Names and Letterheads [1-400]
Rule 8.1 False Statement Regarding Application for Admission to Practice [1-200]
Rule 8.1.1 Compliance with Conditions of Discipline and Agreements in Lieu of Discipline [1-110]
Rule 8.3 Reporting Professional Misconduct [1-500(B)]
Rule 8.4 Misconduct [1-120]

SOURCE: State Bar Special Commission for the Revision of the Rules of Professional Conduct

NOTE: Publication for public comment is not, and shall not, be construed as a recommendation or approval by
the Board of Governors of the materials published. 

1 of 52



POST PUBLIC COMMENT – PROPOSED RULE (CLEAN) 

Rule 1.0  Purpose and Scope of the Rules of Professional Conduct 

(a) Purpose: The purposes of the following Rules are: 

(1) To protect the public; 

(2) To protect the interests of clients; 

(3) To protect the integrity of the legal system and to promote the 
administration of justice; and  

(4) To promote respect for, and confidence in, the legal profession. 

(b) Scope of the Rules: 

(1) These Rules, together with any standards adopted by the Board of 
Governors of the State Bar of California pursuant to these Rules, regulate 
the conduct of lawyers  and are binding upon all members of the State Bar 
and all other lawyers practicing law in this state. 

(2) A willful violation of these Rules is a basis for discipline. 

(3) Nothing in these Rules or the comments to the Rules is intended to 
enlarge or to restrict the law regarding the liability of lawyers to others.  

(c) Comments: The comments following the Rules do not add obligations to the 
Rules but provide guidance for their interpretation and for acting in compliance 
with the Rules.  

(d) Title: These Rules are the “California Rules of Professional Conduct.” 

Comment

[1] The Rules of Professional Conduct are Rules of the Supreme Court of California 
regulating lawyer conduct in this state. (See In re Attorney Discipline System (1998) 19 
Cal. 4th 582, 593-597 [79 Cal Rptr.2d 836]; Howard v. Babcock (1993) 6 Cal. 4th 409, 
418 [25 Cal Rptr.2d 80]. The Rules have been adopted by the Board of Governors of 
the State Bar of California and approved by the Supreme Court pursuant to Business 
and Professions Code sections 6076 and  6077.  The Supreme Court of California has 
inherent power to regulate the practice of law in California, including the power to admit 
and discipline lawyers practicing in this jurisdiction.  (Hustedt v. Workers' Comp. 
Appeals Bd. (1981) 30 Cal.3d 329, 336 [178 Cal.Rptr. 801]; Santa Clara County 
Counsel Attorneys Association v. Woodside (1994) 7 Cal.4th 525, 542-543 [28 
Cal.Rptr.2d 617] and see Business and Professions Code section 6100.) 
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[2] The Rules are designed to provide guidance to lawyers and to provide a 
structure for regulating conduct through discipline.  (See Ames v. State Bar (1973) 8 
Cal.3d 910 [106 Cal.Rptr. 489].)  Therefore, failure to comply with an obligation or 
prohibition imposed by a rule is a basis for invoking the disciplinary process.  Because 
the Rules are not designed to be a basis for civil liability, a violation of a rule does not 
itself give rise to a cause of action for enforcement of a rule or for damages caused by 
failure to comply with the rule. (Stanley v. Richmond (1995) 35 Cal.App.4th 1070, 1097 
[41 Cal.Rptr.2d 768]; Noble v. Sears Roebuck & Co. (1973) 33 Cal.App.3d 654, 658 
[109 Cal.Rptr. 269]; Wilhelm v. Pray, Price, Williams & Russell (1986) 186 Cal.App.3d 
1324, 1333 [231 Cal.Rptr. 355].)  Nevertheless, a lawyer's violation of a rule may be 
evidence of breach of a lawyer's fiduciary or other substantive legal duty in a non-
disciplinary context.  (See, Stanley v. Richmond, supra, 35 Cal.App.4th at p. 1086; 
Mirabito v. Liccardo (1992) 4 Cal.App.4th 41, 44 [5 Cal.Rptr.2d 571].)  A violation of the 
rule may have other non-disciplinary consequences.  (See e.g., Klemm v. Superior 
Court (1977) 75 Cal.App.3d 893 [142 Cal.Rptr. 509] (disqualification); Academy of 
California Optometrists, Inc. v. Superior Court (1975) 51 Cal.App.3d 999 [124 Cal.Rptr. 
668] (duty to return client files); Fletcher v. Davis (2004) 33 Cal.4th 61 [14 Cal.Rptr.3d 
58] (enforcement of attorney's lien); Chambers v. Kay (2002) 29 Cal.4th 142 [126 
Cal.Rptr.2d 536] (enforcement of fee sharing agreement); Chronometrics, Inc. v. 
Sysgen, Inc. (1980) 110 Cal.App.3d 597 [168 Cal.Rptr. 196] (communication with 
represented party).)  

[3] These Rules are not the sole basis of lawyer regulation.  Lawyers authorized to 
practice law in California are also bound by applicable law including the State Bar Act 
(Business and Professions Code section 6000 et. seq.), other statutes, rules of court, 
and the opinions of California courts. Although not binding, issued opinions of ethics 
committees in California should be consulted for guidance on proper professional 
conduct.  Ethics opinions of other bar associations may also be considered to the extent 
they relate to rules and laws that are consistent with the rules and laws of this state.  

[4] Under paragraph (b)(2), a willful violation of a rule does not require that the 
lawyer intend to violate the rule. (Phillips v. State Bar (1989) 49 Cal.3d 944, 952 [264 
Cal.Rptr. 346]; and see Business and Professions Code section 6077.)  

[5] These Rules govern the conduct of members of the State Bar in and outside this 
state, except as members of the State Bar may be specifically required by a jurisdiction 
in which they are lawfully practicing to follow rules of professional conduct different from 
these Rules. These Rules also govern the conduct of other lawyers practicing in this 
state, but nothing contained in these Rules shall be deemed to authorize the practice of 
law by such persons in this state except as otherwise permitted by law. For the 
disciplinary authority of this state and choice of law, see Rule 8.5.
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Rule 1.0.1  Terminology 

Law Firm Definition 

“Law firm” means a law partnership; a professional law corporation; a sole 
proprietorship or an association engaged in the practice of law; or lawyers employed in 
a legal services organization or in the legal department, division or office of a 
corporation, a government entity or other organization. 

Comment

[1] A sole proprietorship is a law firm for purposes of these Rules.  Whether two or 
more lawyers constitute a law firm can depend on the specific facts.  For example, two 
practitioners who share office space and occasionally consult or assist each other 
ordinarily would not be regarded as constituting a firm.  However, if they present 
themselves to the public in a way that suggests that they are a firm or conduct 
themselves as a firm, they may be regarded as a law firm for purposes of these Rules. 
The terms of any formal agreement between associated lawyers are relevant in 
determining whether they are a firm, as is the fact that they have mutual access to 
information concerning the clients they serve.  Furthermore, it is relevant in doubtful 
cases to consider the underlying purpose of the rule that is involved. 

[2] Whether a lawyer who is denominated as “of counsel” should be deemed a 
member of law firm can also depend on the specific facts.  The term “of counsel” implies 
that the lawyer so designated has a relationship with the firm, other than as a partner or 
associate, or officer or shareholder, that is close, personal, continuous, and regular.  
Thus, to the extent the relationship between a law firm and a lawyer is sufficiently 
“close, personal, regular and continuous,” such that the lawyer is held out to the public 
as “of counsel” for the law firm, the relationship of the firm and “of counsel” lawyer will 
be considered a single firm for purposes of disqualification. See, e.g., People ex rel 
Department of Corporations v. Speedee Oil Change Systems, Inc. (1999) 20 Cal.4th 
1135 [86 Cal.Rptr.2d 816].  On the other hand, even when a lawyer has associated as 
“of counsel” with another lawyer and is providing extensive legal services on a matter, 
they will not necessarily be considered the same firm for purposes of dividing fees 
under Rule 1.5.1 [2-200] where, for example, they both continue to maintain 
independent law practices with separate identities, separate addresses of record with 
the State Bar, and separate clients, expenses, and liabilities. See, e.g., Chambers v. 
Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2d 536]. 

[3] With respect to the law department of an organization, including the government, 
there is ordinarily no question that the members of the department constitute a law firm 
within the meaning of these Rules.  There can be uncertainty, however, as to the 
identity of the client.  For example, it may not be clear whether the law department of a 
corporation represents a subsidiary or an affiliate corporation, as well as the corporation 
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by which the members of the department are directly employed.  A similar question can 
arise concerning an unincorporated association and its local affiliates. 

[4] Similar questions can also arise with respect to lawyers in legal aid and legal 
services organizations.  Depending upon the structure of the organization, the entire 
organization or different components of it may constitute a firm or firms for purposes of 
these Rules. 

[5] This Rule is not intended to authorize any person or entity to engage in the 
practice of law in this state except as otherwise permitted by law. 

POST PUBLIC COMMENT - PROPOSED RULE (CLEAN)
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Rule 1.1  Competence 

(a) A lawyer shall not intentionally, recklessly, or repeatedly fail to perform legal 
services with competence. 

(b) For purposes of this Rule, “competence” in any legal service shall mean to apply 
the 1) diligence, 2) learning and skill, and 3) mental, emotional, and physical 
ability reasonably necessary for the performance of such service. 

(c) If a lawyer does not have sufficient learning and skill when the legal services are 
undertaken, the lawyer may nonetheless provide competent representation by 1) 
associating with or, where appropriate, professionally consulting another lawyer 
whom the lawyer reasonably believes to be competent, 2) acquiring sufficient 
learning and skill before performance is required, or 3) referring the matter to 
another lawyer whom the lawyer reasonably believes to be competent. 

Comment

[1] It is the duty of every lawyer to provide competent legal services to the client.   

[2] Competence under paragraph (b) includes the obligation to act with reasonable 
diligence on behalf of a client.  This includes pursuing a matter on behalf of a client by 
taking lawful and ethical measures required to advance the client’s cause or objectives.  
A lawyer must also act with commitment and dedication to the interests of the client and 
with zeal in advocacy on the client’s behalf.  A lawyer is not bound, however, to press 
for every advantage that might be realized for a client.  For example, a lawyer may 
exercise professional discretion in determining the means by which a matter should be 
pursued. See Rules [1.2] and 1.4.  The lawyer’s duty to act with reasonable diligence 
does not require the use of offensive tactics or preclude the treating of all persons 
involved in the legal process with courtesy and respect. 

[3] It is a violation of this Rule if a lawyer accepts employment or continues 
representation in a matter as to which the lawyer knows or reasonably should know that 
the lawyer does not have, or will not acquire before performance is required, sufficient 
time, resources, and ability to perform the legal services with competence.  It is also a 
violation of this Rule if a lawyer repeatedly accepts employment or continues 
representation in a matter when the lawyer does not have, or will not acquire before 
performance is required, sufficient time, resources, and ability to perform the legal 
services with competence. 

[4] A lawyer may accept representation where the requisite level of competence can 
be achieved by reasonable preparation.  This provision applies to lawyers generally, 
including a lawyer who is appointed as counsel for an unrepresented person. 
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[5] In an emergency a lawyer may give advice or assistance in a matter in which the 
lawyer does not have the skill ordinarily required where referral to or consultation with 
another lawyer would be impractical.  Even in an emergency, however, assistance 
should be limited to that reasonably necessary in the circumstances. 

[6] This Rule is not intended to apply to a single act of negligent conduct or a single 
mistake in a particular matter. 

[7] This Rule addresses only a lawyer's responsibility for his or her own professional 
competence.  See Rules 5.1(b) and 5.3 (b) with respect to a lawyer's disciplinary 
responsibility for supervising subordinate lawyers and nonlawyers. 
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Rule 1.2.1 Counseling or Assisting the Violation of Law 

(a) A lawyer shall not counsel or assist a client to engage in conduct that the lawyer 
knows is criminal, fraudulent, or a violation of any law, rule, or ruling of a tribunal. 

(b) Notwithstanding paragraph (a), a lawyer may discuss the legal consequences of 
any proposed course of conduct with a client and may counsel or assist a client 
to make a good faith effort to determine the validity, scope, meaning, or 
application of a law, rule, or ruling of a tribunal. 

Comment

[1] This Rule prohibits a lawyer from knowingly counseling or assisting a client to 
commit a crime or fraud or to violate any rule, law or ruling of a tribunal.  However, this 
Rule does not prohibit a lawyer from giving a good faith opinion about the foreseeable 
consequences of a client’s proposed conduct. The fact that a client uses advice in a 
course of action that is criminal or fraudulent does not, by itself, make a lawyer a party 
to the course of action. There is a critical distinction between presenting an analysis of 
legal aspects of questionable conduct and recommending the means by which a crime 
or fraud might be committed with impunity. 

[2] The prohibition of paragraph (a) applies whether or not the client’s conduct has 
already begun and is continuing.  For example, a lawyer may not draft or deliver 
documents that the lawyer knows are fraudulent; nor may the lawyer counsel how the 
client’s wrongdoing might be concealed.  The lawyer may not continue assisting a client 
in conduct that the lawyer originally believes was legally proper but later discovers is 
criminal, fraudulent, or a violation of any rule, law, or ruling of a tribunal.  In any event, 
the lawyer shall not violate his or her duty of protecting all confidential information as 
provided in Business & Professions Code Section 6068, subdivision (e)(1). When a 
lawyer has been retained with respect to client conduct described in paragraph (a), the 
lawyer shall limit his or her actions to those that appear to the lawyer to be in the best 
lawful interest of the client, including counseling the client about possible corrective or 
remedial action. In some cases, the lawyer’s response is limited to the lawyer’s right, 
and, where appropriate, duty to resign or withdraw in accordance with Rule [1.16]. 

[3] Paragraph (b) authorizes a lawyer to counsel or assist a client to make a good 
faith effort to determine the validity, scope, meaning or application of a law, rule or ruling 
of a tribunal. Determining the validity, scope, meaning or application of a law, rule, or 
ruling of a tribunal in good faith may require a course of action involving disobedience of 
the law, rule, or ruling of a tribunal, or of the meaning placed upon it by governmental 
authorities.  Paragraph (b) also authorizes a lawyer to advise a client on the 
consequences of violating a law, rule, or ruling of a tribunal the client does not contend 
is unenforceable or unjust in itself, as a means of protesting a law or policy the client 
finds objectionable.  For example, a lawyer may properly advise a client about the 

POST PUBLIC COMMENT - PROPOSED RULE (CLEAN)

24 8 of 52



consequences of blocking the entrance to a public building as a means of protesting a 
law or policy the client believes to be unjust. 

[4] If a lawyer comes to know or reasonably should know that a client expects 
assistance not permitted by these Rules or other law or if the lawyer intends to act 
contrary to the client’s instructions, the lawyer must explain to the client the limitations 
on the lawyer’s conduct. See Rule 1.4(a)(5).  
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Rule 1.4  Communication

(a) A lawyer shall: 

(1) promptly inform the client of any decision or circumstance with respect to 
which the client’s informed consent is required by these Rules or the State 
Bar Act; 

(2) reasonably consult with the client about the means by which to accomplish 
the client’s objectives in the representation; 

(3) keep the client reasonably informed about significant developments 
relating to the representation; 

(4) promptly comply with reasonable client requests for information necessary 
to keep the client reasonably informed as required by paragraph (a)(3); 

(5) promptly comply with reasonable client requests for access to significant 
documents necessary to keep the client reasonably informed as required 
by paragraph (a)(3), which the lawyer may satisfy by permitting the client 
to inspect the documents or by furnishing copies of the documents to the 
client; and 

(6) consult with the client about any relevant limitation on the lawyer’s conduct 
when the lawyer knows that the client expects assistance not permitted by 
these Rules or other law. 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation. 

(c) A lawyer shall promptly communicate to the lawyer’s client: 

(1) all terms and conditions of any offer made to the client in a criminal matter; 
and

(2) all amounts, terms, and conditions of any written offer of settlement made 
to the client in all other matters. 

Comment

[1] Whether a particular development is significant will generally depend upon the 
surrounding facts and circumstances.  For example, a change in lawyer personnel might 
be a significant development depending on whether responsibility for overseeing the 
client’s work is being changed, whether the new attorney will be performing a significant 
portion or aspect of the work, and whether staffing is being changed from what was 
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promised to the client.  Other examples of significant developments may include the 
receipt of a demand for further discovery or a threat of sanctions, a change in an 
abstract of judgment or re-calculation of custody credits, and the loss or theft of 
information concerning the client’s identity or information concerning the matter for 
which representation is being provided.  Depending upon the circumstances, a lawyer 
may also be obligated pursuant to paragraphs (a)(2) or (a)(3) to communicate with the 
client concerning the opportunity to engage in alternative dispute resolution processes.  
Conversely, examples of developments or circumstances that generally are not 
significant include the payment of a motion fee and the application for or granting of an 
extension of time for a time period that does not materially prejudice the client’s interest. 

[2] A lawyer may comply with paragraph (a)(5) by providing to the client copies of 
significant documents by electronic or other means.  A lawyer may agree with the client 
that the client assumes responsibility for the cost of copying significant documents the 
lawyer provides pursuant to paragraph (a)(5).  A lawyer must comply with paragraph 
(a)(5) without regard to whether the client has complied with an obligation to pay the 
lawyer’s fees and costs.  This Rule is not intended to prohibit a claim for the recovery of 
the member’s expense in any subsequent legal proceeding. 

[3] As used in paragraph (c), “client” includes a person who possesses the authority 
to accept an offer of settlement or plea, or, in a class action, all the named 
representatives of the class. 

[4] Because of the liberty interests involved in a criminal matter, paragraph (c)(1) 
requires that counsel in a criminal matter convey to the client all offers, whether written 
or oral. 

[5] Paragraph (c)(2) requires a lawyer to advise a client promptly of all written 
settlement offers, regardless of whether the offers are considered by the lawyer to be 
significant.  Notwithstanding paragraph (c)(2), a lawyer need not inform the client of the 
substance of a written offer of a settlement in a civil matter if the client has previously 
instructed that such an offer will be acceptable or unacceptable, or has previously 
authorized the lawyer to accept or to reject the offer, and there has been no change in 
circumstances that requires the lawyer to consult with the client. See Rule [1.2(a)]. 

[6] Any oral offers of settlement made to the client in a civil matter must also be 
communicated if they are significant. 

[7] A lawyer ordinarily should provide to the client the information that would be 
appropriate for a comprehending and responsible adult.  However, it can be impractical 
to inform the client fully according to this standard, for example, when the client is a 
child or suffers from diminished capacity. See Rule [1.14]. When the client is an 
organization or group, it is often impossible or inappropriate to inform every one of its 
members about its legal affairs; ordinarily, the lawyer should address communications 
to the appropriate officials of the organization. See Rule [1.13].  The lawyer may 
arrange a system of limited or occasional reporting with the client when many routine 
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matters are involved. 

[8] In some circumstances, a lawyer may be justified in delaying transmission of 
information when the client would be likely to react imprudently to an immediate 
communication.  For example, a lawyer might withhold a psychiatric diagnosis of a client 
when the examining psychiatrist indicates that disclosure would harm the client.  A 
lawyer may not withhold information to serve the lawyer’s own interest or convenience 
or the interests or convenience of another person.  This Rule is not intended to require a 
lawyer to disclose to a client any information or document that a court order or non-
disclosure agreement prohibits the lawyer from disclosing to that client.  This Rule is 
also not intended to override applicable statutory or decisional law requiring that certain 
information not be provided to criminal defendants who are clients of the lawyer. 
Compare Rule [1.16, comment ___]. 

[9] This Rule is not intended to create, augment, diminish, or eliminate any 
application of the work product rule.  The obligation of the lawyer to provide work 
product to the client shall be governed by relevant statutory and decisional law. 
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Rule 1.5.1: Financial Arrangements Among Lawyers 

(a) Lawyers who are not in the same law firm shall not divide a fee for legal services 
unless: 

(1) The lawyers enter into a written agreement to divide the fee; 

(2) The client has consented in writing, either at the time the lawyers enter 
into the agreement to divide the fee or as soon thereafter as reasonably 
practicable, after a full written disclosure to the client that a division of fees 
will be made, the identity of the lawyers who are parties to the division, 
and the terms of the division; and 

(3) The total fee charged by all lawyers is not increased solely by reason of 
the agreement to divide fees. 

(b) Except as permitted in paragraph (a) of this Rule or Rule [1.17], a lawyer shall 
not compensate, give, or promise anything of value to another lawyer for the 
purpose of recommending or securing employment of the lawyer or the lawyer’s 
law firm by a client, or as a reward for having made a recommendation resulting 
in employment of the lawyer or the lawyer’s law firm by a client. A lawyer’s 
offering of or giving a gift or gratuity to another lawyer who has made a 
recommendation resulting in the employment of the lawyer or the lawyer’s law 
firm shall not of itself violate this Rule, provided that the gift or gratuity was not 
offered in consideration of any promise, agreement, or understanding that such a 
gift or gratuity would be forthcoming or that referrals would be made or 
encouraged in the future.  

Comment

[1] A division of a fee under paragraph (a) occurs when a lawyer pays to a lawyer 
who is not in the same law firm a portion of specific fees paid by a client. For a 
discussion of criteria for determining whether a division of a fee under paragraph (a) has 
occurred, see Chambers v. Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2 536]; State Bar 
Formal Opn. 1994- 138. 

[2] Paragraph (a) is intended to apply to referral fees in which a lawyer, who does 
not work on the client’s matter, receives a portion of any fee paid to another lawyer who 
is not in the same law firm. Paragraph (a) is also intended to apply to a division of a fee 
between lawyers who are not in the same law firm but who are working jointly for a 
client.

[3] Paragraph (a) is intended to require both the lawyer dividing the fee and the 
lawyer receiving the division to comply with the requirements of the Rule. 
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[4] Paragraph (a)(2) requires lawyers to make full disclosure to the client and to 
obtain the client’s written consent when the lawyers enter into the agreement to divide 
the fee in order to address matters that may be of concern to the client and that may not 
be addressed adequately later in the engagement. These concerns may include 1) 
whether the client is actually retaining a lawyer appropriate for the client’s matter or 
whether the lawyer’s involvement is based on the lawyer’s agreement to divide the fee; 
2) whether the lawyer dividing the fee will devote sufficient time to the matter in light of 
the fact that the lawyer will be receiving a reduced fee; and 3) whether the client may 
prefer to negotiate a more favorable arrangement directly with the lawyer dividing the 
fee.

[5] This Rule is not intended to apply to a division of fees pursuant to court order. 

[6] This Rule is not intended to subject a lawyer to discipline unless a lawyer actually 
pays the divided fee to a lawyer who is not in the same law firm without having complied 
with the requirements in paragraph (a). 

[7] Under Rule [1.5], a lawyer cannot enter into an agreement for, charge, or collect 
an illegal or unconscionable fee. Under Rule [1.5] a lawyer cannot divide or enter into 
an agreement to divide an illegal or unconscionable fee. 
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Rule 1.8.8 [3-400] Limiting Liability to Client 

A lawyer shall not:  

(a) Contract with a client prospectively limiting the lawyer’s liability to the client for 
the lawyer’s professional malpractice; or  

(b) Settle a claim or potential claim for the lawyer’s liability to a client or former client 
for the lawyer’s professional malpractice, unless the client or former client is 
either:  

(1) represented by [independent counsel] concerning the settlement; or  

(2) advised in writing by the lawyer to seek the advice of an [independent 
lawyer] of the client’s choice regarding the settlement and is given a 
reasonable opportunity to seek that advice.  

Comment

[1] This Rule is intended to preclude a lawyer from taking unfair advantage of a 
client or former client in settling a claim or potential claim for malpractice. 

[2] This Rule does not prohibit a lawyer from entering into an agreement with the 
client to arbitrate legal malpractice claims. See, e.g., Powers v. Dickson, Carlson & 
Campillo (1997) 54 Cal.App.4th 1102 [63 Cal.Rptr.2d 261]; Lawrence v. Walzer & 
Gabrielson (1989) 207 Cal.App.3d 1501 [256 Cal.Rptr. 6]. Nor does this Rule limit the 
ability of lawyers to practice in the form of a limited-liability entity. 

[3] Paragraph (b) is not intended to override obligations the lawyer may have 
under other law. See, e.g., Business and Professions Code § 6090.5. 

[4] This Rule is not intended to apply to customary qualifications and limitations in 
legal opinions and memoranda, nor is it intended to prevent a lawyer from reasonably 
limiting the scope of the lawyer’s representation. (See Rule [1.2].)  
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Rule 1.8.10  Sexual Relations With Client
(a) A lawyer shall not have sexual relations with a client unless a consensual sexual 

relationship existed between them when the lawyer-client relationship 

commenced. 

(b) For purposes of this Rule, “sexual relations” means sexual intercourse or the 

touching of an intimate part of another person for the purpose of sexual arousal, 

gratification, or abuse. 

Comment
[1] This Rule is intended to prohibit sexual exploitation by a lawyer in the course of a 

professional representation. Often, based upon the nature of the underlying 

representation, a client exhibits great emotional vulnerability and dependence upon the 

advice and guidance of counsel. Attorneys owe the utmost duty of good faith and fidelity 

to clients. (See, e.g., Greenbaum v. State Bar (1976) 15 Cal.3d 893, 903 [126 Cal.Rptr. 

785]; Alkow v. State Bar (1971) 3 Cal.3d 924, 935 [92 Cal.Rptr. 278]; Cutler v. State Bar

(1969) 71 Cal.2d 241, 251 [78 Cal.Rptr 172]; Clancy v. State Bar (1969) 71 Cal.2d 140, 

146 [77 Cal.Rptr. 657].)  The relationship between an attorney and client is a fiduciary 

relationship of the very highest character, and all dealings between an attorney and 

client that are beneficial to the attorney will be closely scrutinized with the utmost 

strictness for unfairness. (See, e.g., Giovanazzi v. State Bar (1980) 28 Cal.3d 465, 472 

[169 Cal Rptr. 581]; Benson v. State Bar (1975) 13 Cal.3d 581, 586 [119 Cal.Rptr. 297]; 

Lee v. State Bar (1970) 2 Cal.3d 927, 939 [88 Cal.Rptr. 361]; Clancy v. State Bar (1969) 

71 Cal.2d 140, 146 [77 Cal.Rptr. 657].) Where attorneys exercise undue influence over 

clients or take unfair advantage of clients, discipline is appropriate. (See, e.g., Magee v. 

State Bar (1962) 58 Cal.2d 423 [24 Cal.Rptr. 839]; Lantz v. State Bar (1931) 212 Cal. 

213 [298 P. 497].)  In all client matters, a lawyer must keep clients’ interests paramount 

in the course of the lawyer’s representation. 

[2] This Rule is not applicable to ongoing consensual sexual relations which predate 

the initiation of the lawyer-client relationship because issues relating to the exploitation 

of the fiduciary relationship and client dependency are diminished when the sexual 

relationship existed prior to the commencement of the lawyer-client relationship. 
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However, before proceeding with the representation in these circumstances, the lawyer 

should consider whether the lawyer’s ability to represent the client will be adversely 

affected by the relationship. See Rules [1.7(d) (conflicts of interest)], 1.1 (competence) 

and 2.1 (independent judgment). 

[3] When the client is an organization, this Rule is applicable to a lawyer for the 

organization (whether inside counsel or outside counsel) who has sexual relations with 

a constituent of the organization who supervises, directs or regularly consults with that 

lawyer concerning the organization’s legal matters. (See Rule [1.13].) 

[4] This Rule addresses the conduct of the individual lawyer engaged in prohibited 

sexual relations. The conduct of that lawyer is not imputed to other firm lawyers.  But 

see Rules 5.1, 5.2, 8.3 and 8.4. 
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Rule 2.4  Lawyer as Third-Party Neutral

(a) A lawyer serves as a third-party neutral when the lawyer is engaged to assist 
impartially two or more persons who are not clients of the lawyer to reach a 
resolution of a dispute, or other matter, that has arisen between them.  Service 
as a third-party neutral may include service as a neutral arbitrator, a mediator or 
in such other capacity as will enable the lawyer to assist the parties to resolve the 
matter. 

(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that 
the lawyer is not representing them.  When the lawyer knows or reasonably 
should know that a party does not understand the lawyer’s role in the matter, the 
lawyer shall explain the difference between the lawyer’s role as a third-party 
neutral and a lawyer’s role as one who represents a client. 

Comment

[1] Alternative dispute resolution has become a substantial part of the civil justice 
system.  Aside from representing clients in dispute resolution processes, lawyers often 
serve as third-party neutrals.  A third-party neutral is a person, such as a mediator, 
neutral arbitrator, conciliator or evaluator, who assists the parties, represented or 
unrepresented, in the resolution of a dispute or in the arrangement of a transaction.  
Whether a third-party neutral serves primarily as a facilitator, evaluator or 
decisionmaker depends on the particular process that is either selected by the parties or 
mandated by a court. 

[2] The role of a third-party neutral is not unique to lawyers, although, in some court-
connected contexts, only lawyers are allowed to serve in this role or to handle certain 
types of cases.  In performing this role, the lawyer may be subject to court rules or other 
law that apply either to third-party neutrals generally or to lawyers serving as third-party 
neutrals.  Lawyer-neutrals may also be subject to various codes of ethics, such as the 
Judicial Council Standards for Mediators in Court Connected Mediation Programs or the 
Judicial Council Ethics Standards for Neutral Arbitrators in Contractual Arbitration.   

[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role 
may experience unique problems as a result of differences between the role of a third-
party neutral and a lawyer’s service as a client representative.  The potential for 
confusion is significant when the parties are unrepresented in the process.  Thus, 
paragraph (b) requires a lawyer-neutral to inform unrepresented parties that the lawyer 
is not representing them.  For some parties, particularly parties who frequently use 
dispute resolution processes, this information will be sufficient.  For others, particularly 
those who are using the process for the first time, more information will be required.  
Where appropriate, the lawyer should inform unrepresented parties of the important 
differences between the lawyer’s role as third-party neutral and a lawyer’s role as a 

POST PUBLIC COMMENT - PROPOSED RULE (CLEAN)

62 6318 of 52



client representative, including the inapplicability of the attorney-client evidentiary 
privilege. 
[4] This Rule recognizes the inherent power of the Supreme Court of California to 
discipline a lawyer for conduct in which the lawyer engages either in or out of the legal 
profession.  In re Scott (1991) 52 Cal.3d 968 [277 Cal.Rptr. 201]. The Supreme Court’s 
inherent power is not diminished simply because a lawyer acts as a third-party neutral 
as opposed to an advocate for a client.  Nothing in this rule is intended to address the 
issue of whether a lawyer’s conduct as a third-party neutral constitutes the practice of 
law.  

[5] A lawyer who serves as a third-party neutral subsequently may be asked to serve 
as a lawyer representing a client in the same matter.  Depending upon the 
circumstances of the matter, a conflict of interest may preclude the lawyer from 
accepting the representation.  Cf. Cho v. Superior Court (1995) 39 Cal. App.4th 113 [45 
Cal.Rptr.2d 863] (former judge who was hired by defendant disqualified where judge 
had received ex parte confidential information from plaintiff while presiding over the 
same action, and screening would not be effective to avoid imputed disqualification of 
defendant’s firm.) 

[6] Lawyers who represent clients in alternative dispute resolution processes are 
governed by the Rules of Professional Conduct and the State Bar Act.   

[7] Nothing in this Rule shall be deemed to limit the applicability of any other rule or 
law. 

[8] This Rule is not intended to apply to temporary judges, referees or court-
appointed arbitrators.  See Rule 2.4.1. 
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POST PUBLIC COMMENT – PROPOSED RULE (CLEAN) 

Rule 2.4.1  Lawyer as Temporary Judge, Referee, or Court-Appointed Arbitrator∗∗∗

A lawyer who is serving as a temporary judge, referee, or court-appointed arbitrator, 
and is subject to Canon 6D of the Code of Judicial Ethics, shall comply with the terms of 
that canon. 

Comment

[1] This Rule is intended to permit the State Bar to discipline lawyers who violate 
applicable portions of the Code of Judicial Ethics while acting in a judicial or quasi-
judicial capacity pursuant to an order or appointment by a court. 

[2] Nothing in this Rule shall be deemed to limit the applicability of any other rule or 
law. 

[3] This Rule is not intended to apply to a lawyer serving as a third-party neutral in a 
mediation or a settlement conference, or as a neutral arbitrator pursuant to an 
arbitration agreement. See Rule 2.4.  

                                           
∗∗∗ No changes were made to the rule following consideration of the public comments received. 
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POST PUBLIC COMMENT – PROPOSED RULE (CLEAN) 

Rule 2.4.2  Lawyer as Candidate for Judicial Office∗∗∗

(a) A lawyer who is a candidate for judicial office in California shall comply with 
Canon 5 of the Code of Judicial Ethics. 

(b) For purposes of this Rule, “candidate for judicial office” means a lawyer seeking 
judicial office by election or appointment. The determination of when a lawyer is a 
candidate for judicial office by election is defined in the terminology section of the 
California Code of Judicial Ethics. A lawyer commences to become a candidate 
for judicial office by appointment at the time of first submission of an application 
or personal data questionnaire to the appointing authority. A lawyer’s duty to 
comply with paragraph (a) shall end when the lawyer announces withdrawal of 
the lawyer’s candidacy or when the results of the election are final, whichever 
occurs first, or when the lawyer advises the appointing authority of the withdrawal 
of the lawyer’s application. 

Discussion:

[1] This Rule applies to lawyers who are candidates for election to judicial office and 
to lawyers who have applied for appointment to judicial office. (See California Code of 
Judicial Ethics, Canon 5B.) 

[2] Nothing in this Rule shall be deemed to limit the applicability of any other rule or 
law.  

                                           
∗∗∗ No changes were made to the rule following consideration of the public comments received. 
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Rule 3.1 Meritorious Claims and Contentions 

(a) A lawyer shall not bring, continue or defend a proceeding, or assert or controvert 
an issue therein, unless there is a basis in law and fact for doing so that is not 
frivolous, which includes a good faith argument for an extension, modification or 
reversal of existing law. 

(b) A lawyer for the defendant in a criminal proceeding, or for the respondent in a 
proceeding that could result in incarceration, may nevertheless so defend the 
proceeding as to require that every element of the case be established. 

Comment

[1] The advocate has a duty to use legal procedure for the fullest benefit of the 
client’s cause but also a duty not to abuse legal procedure. The law, both procedural 
and substantive, establishes the limits within which an advocate may proceed. 
However, the law is not always clear and never is static. Accordingly, in determining the 
proper scope of advocacy, account must be taken of the law’s ambiguities and potential 
for change. 

[2] The filing of an action or defense or similar action taken for a client is not 
frivolous merely because the facts have not first been fully substantiated or because the 
lawyer expects to develop vital evidence only by discovery.  What is required of lawyers, 
however, is that they inform themselves about the facts of their clients’ cases and the 
applicable law and determine that they can make good faith arguments in support of 
their clients’ positions.  Such action is not frivolous even though the lawyer believes that 
the client’s position ultimately will not prevail.  The action is frivolous, however, if the 
lawyer is unable either to make a good faith argument on the merits of the action taken 
or to support the action taken by a good faith argument for an extension, modification or 
reversal of existing law.  This Rule also prohibits a lawyer from continuing an action 
after the lawyer knows that it has no basis in law or fact for doing so that is not frivolous. 
See Business and Professions Code section 6068, subdivisions (c) and (g), Civil 
Procedure Code section 128.7, and Rule 11(b) of the Federal Rules of Civil Procedure. 

[3] The lawyer’s obligations under this Rule are subordinate to federal or state 
constitutional law that entitles a defendant in a criminal matter to the assistance of 
counsel in presenting a claim or contention that otherwise would be prohibited by this 
Rule. 

[4] This Rule is intended to apply to proceedings of all kinds, including appellate and 
writ proceedings. 
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Rule 5.1  Responsibilities of Partners, Managers, and Supervisory Lawyers 

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers 
possesses comparable managerial authority in a law firm, shall make reasonable 
efforts to ensure that the firm has in effect measures giving reasonable assurance 
that all lawyers in the firm comply with the Rules of Professional Conduct.  

(b) A lawyer having direct supervisory authority over another lawyer shall make 
reasonable efforts to ensure that the other lawyer complies with the Rules of 
Professional Conduct. 

(c) A lawyer shall be responsible for another lawyer’s violation of the Rules of 
Professional Conduct if: 

(1) the lawyer orders or, with [knowledge] of the specific conduct, ratifies the 
conduct involved; or 

(2) the lawyer is a partner, or individually or together with other lawyers has 
comparable managerial authority, in the law firm in which the other lawyer 
practices, or has direct supervisory authority over the other lawyer, and 
[knows] of the conduct at a time when its consequences can be avoided or 
mitigated but fails to take reasonable remedial action. 

Comment

Paragraph (a) – Duties Of Partners and Managers To Reasonably Assure Compliance 
with the Rules. 

[1] Paragraph (a) applies to lawyers who have managerial authority over the 
professional work of a law firm.  See Rule 1.0.1 (Law Firm definition). 

[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make 
reasonable efforts to establish internal policies and procedures designed to provide 
reasonable assurance that all lawyers in the law firm will comply with the Rules of 
Professional Conduct.  Such policies and procedures include, for example, those designed 
to detect and resolve conflicts of interest, identify dates by which actions must be taken in 
pending matters, account for client funds and property, and ensure that inexperienced 
lawyers are properly supervised. 

[3] Paragraph (a) is also intended to apply to internal policies and procedures of a law 
firm that involve compensation and career development of lawyers in the law firm that may 
induce a violation of the Rules of Professional Conduct.  See Rule 2.1 and Rule 8.4(a). 

[4] Whether particular measures or efforts satisfy the requirements of paragraph (a) 
may depend upon the nature of the practice and the structure of the law firm, including 
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the size of the law firm, whether it has more than one office location or practices in more 
than one jurisdiction, or whether the firm or its partners engage in any ancillary 
business. 

[5] A partner, shareholder or other lawyer in a law firm who has intermediate 
managerial responsibilities, including lawyers with intermediate managerial 
responsibilities in a legal services organization, a law department of an enterprise or a 
governmental agency, may not be required to implement particular measures under 
paragraph (a) if the law firm has a designated managing lawyer charged with that 
responsibility, or a management committee or other body that has appropriate 
managerial authority and is charged with that responsibility.  However, such a lawyer 
remains responsible to take corrective steps if the lawyer [knows] or reasonably should 
know that the delegated body or person is not providing or implementing measures as 
required by this Rule. 

[6] Paragraph (a) also requires managers, including lawyers who are in charge of a 
public sector legal agency or the head of a legal department, to make reasonable efforts 
to assure that other lawyers in the agency or department comply with the Rules of 
Professional Conduct.  The creation and implementation of reasonable guidelines 
relating to the assignment of cases and the distribution of workload among lawyers in 
the agency or department are examples of the kind of measures contemplated by the 
Rule. See, e.g., State Bar of California, GUIDELINES ON INDIGENT DEFENSE SERVICES
DELIVERY SYSTEMS (2006). 

[7] Paragraph (a) does not apply to lawyers who have intermediate managerial 
responsibilities in public sector legal agencies and law departments. See comments [5] and 
[8].

Paragraph (b) – Duties of Lawyer as Supervisor 

[8] Paragraph (b) applies to lawyers who have direct supervisory authority over the 
work of other lawyers whether or not the subordinate lawyers are members or 
employees of the law firm.  Paragraph (b) applies to all supervisory lawyers including 
lawyers who are not partners in a partnership or shareholders in a professional law 
corporation.  Paragraph (b) also applies to lawyers who have intermediate managerial 
responsibilities in public sector legal agencies and law departments. 

[9] A lawyer with supervisory responsibility over another lawyer has an obligation to 
make reasonable efforts to insure that the other lawyer complies with the rules of 
professional conduct.  Adequate supervision is particularly important when dealing with 
inexperienced lawyers. 

[10] Whether a lawyer has direct supervisory authority over another lawyer in 
particular circumstances is a question of fact.  A lawyer in charge of a particular client 
matter has direct supervisory authority over the work of other lawyers engaged in the 
matter. 
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Paragraph (c) – Responsibility for Another’s Lawyer’s Violation  

[11] Paragraph (c)(1) applies to any lawyer who orders or [knowingly] ratifies another 
lawyer’s conduct that violates the Rules.   

[12] Under paragraph (c)(2) a partner or other lawyer having comparable managerial 
authority in a law firm, and a lawyer who has direct supervisory authority over 
performance of specific legal work by another lawyer, whether or not a member or 
employee of the law firm, may be responsible for the conduct of the other lawyer.  
Appropriate remedial action by a partner or managing lawyer  depends on the 
immediacy of that lawyer’s involvement and the seriousness of the misconduct.  A 
supervisor is required to intervene to prevent avoidable consequences of misconduct if 
the supervisor [knows] that the misconduct occurred.  Thus, if a supervising lawyer 
[knows] that a subordinate misrepresented a matter to an opposing party in negotiation, 
both the supervisor and the subordinate have a duty to correct the resulting 
misapprehension consistent with the lawyers’ duty not to disclose confidential 
information under Business and Professions Code section 6068, subdivision (e)(1). 

[13] A supervisory lawyer may violate paragraph (b) by failing to make the efforts 
required under that paragraph, even if the lawyer does not violate paragraph (c) by 
[knowingly] directing or ratifying the conduct, or where feasible, failing to take reasonable 
remedial action. 

[14] Paragraphs (a), (b) and (c) create independent bases for discipline.  This Rule does 
not impose vicarious responsibility on a lawyer for the acts of another lawyer who is in or 
outside the law firm.  Apart from paragraph (c) of this Rule and Rule 8.4(a), a lawyer does 
not have disciplinary liability for the conduct of a partner, associate, or subordinate.  
Whether a lawyer may be liable civilly or criminally for another lawyer’s conduct is a 
question of law beyond the scope of these Rules. 

[15] This Rule is not intended to alter the personal duty of each lawyer in a law firm to 
comply with the Rules of Professional Conduct.  See Rule 5.2(a). 
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Rule 5.2  Responsibilities Of A Subordinate Lawyer

(a) A lawyer shall comply with these Rules and the State Bar Act notwithstanding 
that the lawyer acts at the direction of another lawyer or other person. 

(b) A subordinate lawyer does not violate these Rules or the State Bar Act if that 
lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of 
an arguable question of professional duty.  

Comment

[1] A lawyer under the supervisory authority of another lawyer is not by the fact of 
supervision excused from the lawyer’s obligation to comply with these Rules or the 
State Bar Act.  Although a lawyer is not relieved of responsibility for a violation by the 
fact that the lawyer acts at the direction of a supervisor, that fact may be relevant in 
determining whether the lawyer has violated the Rules or the Act. See Rule 8.4(a).  For 
example, if a subordinate signs a frivolous pleading at the direction of a supervisor, the 
subordinate would not violate the Rules or the Act unless the subordinate [knows] of the 
document’s frivolous character. 

[2] When lawyers in a supervisor-subordinate relationship encounter a matter 
involving professional judgment as to the lawyers’ responsibilities under the Rules or the 
Act and the question can reasonably be answered only one way, the duty of both 
lawyers is clear and they are equally responsible for fulfilling it.  Accordingly, the 
subordinate lawyer must comply with his or her obligations under paragraph (a).  If the 
question reasonably can be answered more than one way, the supervisory lawyer may 
assume responsibility for determining which of the reasonable alternatives to select, and 
the subordinate may be guided accordingly.  If the subordinate lawyer believes that the 
supervisor’s proposed resolution of the arguable question of professional duty would 
result in a violation of these Rules or the Act, the subordinate is obligated to 
communicate his or her professional judgment regarding the matter to the supervisory 
lawyer. 
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Rule 5.3  Responsibilities Regarding Nonlawyer Assistants 

With respect to a nonlawyer employed or retained by or associated with a lawyer: 

(a) a partner in a law firm, and a lawyer who individually or together with other 
lawyers possesses comparable managerial authority in a law firm, shall make 
reasonable efforts to ensure that the firm has in effect measures giving 
reasonable assurance that the nonlawyer’s conduct is compatible with the 
professional obligations of the lawyer; 

(b) a lawyer having direct supervisory authority over the nonlawyer shall make 
reasonable efforts to ensure that the person’s conduct is compatible with the 
professional obligations of the lawyer; and 

(c) a lawyer shall be responsible for conduct of such a person that would be a 
violation of the Rules of Professional Conduct if engaged in by a lawyer if: 

(1) the lawyer orders or, with [knowledge] of the specific conduct, ratifies the 
conduct involved; or 

(2) the lawyer is a partner, or individually or together with other lawyers has 
comparable managerial authority in the law firm in which the person is 
employed, or has direct supervisory authority over the person, and 
[knows] of the conduct at a time when its consequences can be avoided or 
mitigated but fails to take reasonable remedial action. 

Comment

[1] Lawyers generally employ assistants in their practice, including secretaries, 
investigators, law student interns, and paraprofessionals.  Such assistants, whether 
employees or independent contractors, act for the lawyer in rendition of the lawyer’s 
professional services.  A lawyer must give such assistants appropriate instruction and 
supervision concerning the ethical aspects of their employment, particularly regarding 
the obligation not to disclose confidential information relating to representation of the 
client, and should be responsible for their work product. (See, e.g., Waysman v. State 
Bar (1986) 41 Cal.3d 452 [224 Cal.Rptr. 101]; Trousil v. State Bar (1985) 38 Cal.3d 337, 
342 [211 Cal.Rptr. 525]; Palomo v. State Bar (1984) 36 Cal.3d 785 [205 Cal.Rptr. 834]; 
Crane v. State Bar (1981) 30 Cal.3d 117, 122 [177 Cal.Rptr. 670]; Black v. State Bar
(1972) 7 Cal.3d 676, 692 [103 Cal.Rptr. 288]; Vaughn v. State Bar (1972) 6 Cal.3d 847, 
857-858 [100 Cal.Rptr. 713]; Moore v. State Bar (1964) 62 Cal.2d 74, 81 [41 Cal.Rptr. 
161].)  The measures employed in instructing and supervising nonlawyers should take 
account of the fact that they may not have legal training. 

[2] Paragraph (a) requires lawyers with managerial authority within a law firm to 
make reasonable efforts to establish internal policies and procedures designed to 
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provide reasonable assurance that nonlawyers in the firm will act in a way compatible 
with the Rules of Professional Conduct. See Comment [2] to Rule 5.1.  Paragraph (a) 
applies to lawyers with managerial authority in corporate and government legal 
departments and legal service organizations as well as to partners and other managing 
lawyers in private law firms. 

[3] Paragraph (c) specifies the circumstances in which a lawyer is responsible for 
conduct of a nonlawyer that would be a violation of the Rules of Professional Conduct if 
engaged in by a lawyer. 

POST PUBLIC COMMENT - PROPOSED RULE (CLEAN)

9494 28 of 52



Rule 5.3.1  Employment of Disbarred, Suspended, Resigned, or Involuntarily 
Inactive Member 

(a) For the purposes of this Rule: 

(1) “Employ” means to engage the services of another, including employees, 
agents, independent contractors and consultants, regardless of whether 
any compensation is paid; 

(2) “Member” means a member of the State Bar of California. 

(3) “Involuntarily inactive member” means a member who is ineligible to 
practice law as a result of action taken pursuant to Business and 
Professions Code sections 6007, 6203(d)(1), or California Rule of Court 
958(d); and 

(4) “Resigned member” means a member who has resigned from the State 
Bar while disciplinary charges are pending. 

(b) A lawyer shall not employ, associate professionally with, or aid a person the 
lawyer knows or reasonably should know is a disbarred, suspended, resigned, or 
involuntarily inactive member to perform the following on behalf of the lawyer’s 
client:

(1) Render legal consultation or advice to the client; 

(2) Appear on behalf of a client in any hearing or proceeding or before any 
judicial officer, arbitrator, mediator, court, public agency, referee, 
magistrate, commissioner, or hearing officer; 

(3) Appear as a representative of the client at a deposition or other discovery 
matter; 

(4) Negotiate or transact any matter for or on behalf of the client with third 
parties; 

(5) Receive, disburse or otherwise handle the client’s funds; or 

(6) Engage in activities which constitute the practice of law. 

(c) A lawyer may employ, associate professionally with, or aid a disbarred, 
suspended, resigned, or involuntarily inactive member to perform research, 
drafting or clerical activities, including but not limited to: 
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(1) Legal work of a preparatory nature, such as legal research, the 
assemblage of data and other necessary information, drafting of 
pleadings, briefs, and other similar documents; 

(2) Direct communication with the client or third parties regarding matters 
such as scheduling, billing, updates, confirmation of receipt or sending of 
correspondence and messages; or 

(3) Accompanying an active member in good standing of the bar of a United 
States state in attending a deposition or other discovery matter for the 
limited purpose of providing clerical assistance to the lawyer who will 
appear as the representative of the client. 

(d) Prior to or at the time of employing a person the lawyer knows or reasonably 
should know is a disbarred, suspended, resigned, or involuntarily inactive 
member, the lawyer shall serve upon the State Bar written notice of the 
employment, including a full description of such person’s current bar status. The 
written notice shall also list the activities prohibited in paragraph (b) and state 
that the disbarred, suspended, resigned, or involuntarily inactive member will not 
perform such activities. The State Bar may make such information available to 
the public. The lawyer shall serve similar written notice upon each client on 
whose specific matter such person will work, prior to or at the time of employing 
such person to work on the client’s specific matter. The lawyer shall obtain proof 
of service of the client’s written notice and shall retain such proof and a true and 
correct copy of the client’s written notice for two years following termination of the 
lawyer’s employment by the client. 

(e) A lawyer may, without client or State Bar notification, employ a disbarred, 
suspended, resigned, or involuntarily inactive member whose sole function is to 
perform office physical plant or equipment maintenance, courier or delivery 
services, catering, reception, typing or transcription, or other similar support 
activities. 

(f) Upon termination of the employment of a disbarred, suspended, resigned, or 
involuntarily inactive member, the lawyer shall promptly serve upon the State Bar 
written notice of the termination. 

Comment

[1] Paragraph (d) is not intended to prevent or discourage a lawyer from fully 
discussing with the client the activities that will be performed by the disbarred, 
suspended, resigned, or involuntarily inactive member on the client’s matter. If a 
lawyer’s client is an organization, then the written notice required by paragraph (d) shall 
be served upon the highest authorized officer, employee, or constituent overseeing the 
particular engagement. (See Rule [1.13].) 
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[2] Nothing in this Rule shall be deemed to limit or preclude any activity engaged in 
pursuant to Rules 9.45 [registered legal services attorneys], 9.46 [registered in-house 
counsel] 9.47 [attorneys practicing law temporarily in California as part of litigation], 9.48 
[non-litigating attorneys temporarily in California to provide legal services], 9.40 [counsel 
pro hac vice], 9.41 [appearances by military counsel], 9.42 [certified law students], 9.43 
[out-of-state attorney arbitration counsel program] and 9.44 [registered foreign legal 
consultant] of the California Rules of Court, or any local rule of a federal district court 
concerning admission pro hac vice.
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POST PUBLIC COMMENT - PROPOSED RULE (CLEAN VERSION) 

Rule 5.5  Unauthorized Practice of Law; Multijurisdictional Practice of Law

(a) A lawyer admitted to practice law in California shall not: 

 (1) practice law in a jurisdiction in violation of the regulation of the legal 
profession in that jurisdiction; or 

 (2) knowingly assist a person or organization in the performance of activity 
that constitutes the unauthorized practice of law. 

(b) A lawyer who is not admitted to practice law in California shall not: 

(1) except as authorized by these Rules or other law, establish or maintain a 
resident office or other systematic or continuous presence in California for 
the practice of law; or  

(2) hold out to the public or otherwise represent that the lawyer is admitted to 
practice law in California. 

Comment

[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized 
to practice.  Paragraph (a) prohibits the unauthorized practice of law by a lawyer, 
whether through the lawyer's direct action or by the lawyer assisting another person in 
the performance of activities that constitute the unauthorized practice of law. 

[2] Paragraph (b) prohibits lawyers from practicing law in California unless admitted 
to practice in this state or otherwise entitled to practice law in this state by court rule or 
other law. (See California Business and Professions Code, sections 6125 and 6126.  
See also California Rules of Court, rules 9.45 [registered legal services attorneys], 9.46 
[registered in-house counsel], 9.47 [attorneys practicing law temporarily in California as 
part of litigation], 9.48 [non-litigating attorneys temporarily in California to provide legal 
services], 9.40 [counsel pro hac vice], rule 9.41 [appearance by military counsel], 9.42 
[certified law students], rule 9.43 [out-of-state attorney arbitration counsel program] and 
rule 9.44 [registered foreign legal consultant].)  A lawyer does not violate paragraph (b) 
to the extent the lawyer is engaged in activities authorized by any other applicable 
exception. (See, e.g., 28 U.S.C. sections 515-519, 530C(c)(1); 35 U.S.C. section 
32(b)(2)(D) and Sperry v. Florida ex rel. Florida Bar (1963) 373 U.S. 379 [83 S.Ct. 
1322]; Augustine v. Dept. of Veteran Affairs (Fed. Cir. 2005) 429 F.3d 1334.) 
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Rule 5.6  Restrictions on a Lawyer’s Right to Practice

Unless otherwise authorized by law, 

(a) A lawyer shall not offer, participate in offering or enter into:  

(1) Any agreement, including an agreement for the settlement of a lawsuit, 
that restricts a lawyer’s right to practice law, or 

(2) A partnership, shareholder, operating, employment or other similar 
agreement that restricts the right of a lawyer to practice law after 
termination of the relationship. 

(b) Notwithstanding paragraph (a)(1) of this Rule or unless otherwise proscribed by 
law, this Rule does not prohibit a restrictive covenant in a law corporation, 
partnership or employment agreement providing that a lawyer who is a law 
corporation shareholder, partner or associate shall not have a separate practice 
during the existence of the relationship. 

(c) Notwithstanding paragraph (a)(2) of this Rule or unless otherwise proscribed by 
law, a lawyer may offer, participate in offering or enter into an agreement that 
provides for forfeiture of compensation to be paid by a law firm to a partner or 
shareholder after termination of that lawyer’s membership in the law firm if the 
lawyer competes with that law firm after such termination, provided that either 

(1) The lawyer’s eligibility for receipt of such compensation is conditioned on 
minimum age and length of service requirements; and 

(2) The forfeited compensation does not include (a) compensation already 
earned by the lawyer, (b) the lawyer’s share in the equity of the firm, (c) 
the lawyer’s share of the firm’s net profits, or (d) the lawyer’s vested 
interest in a retirement plan;  

or 

(3) The forfeited compensation represents a reasonable cost on a departing 
lawyer who chooses to compete with the firm in a limited geographic area 
following termination of the relationship. 

Comment

[1] This Rule generally prohibits restrictions on a lawyer’s right to practice except 
when a restriction is authorized by law. See, e.g., Business and Professions Code, 
sections 6092.5(i) and 6093. 

POST PUBLIC COMMENT - PROPOSED RULE (CLEAN)

11933 of 52



RRC – Rule 5.6 [1-500] 
Post Pub Com Draft 3 (7/12/07) – CLEAN

RRC - 1-500 5-6 - Rule - Post PCD3 (071207) - CLEAN.doc Page 2 of 3 Printed: 2007-12-13 

[2] The exception in paragraph (b) for certain agreements relating to forfeiture of 
compensation to be paid after termination of membership in or employment by a law 
firm does not apply to all agreements in connection with any withdrawal from a firm but 
is intended to apply to bona fide retirement agreements.  Authorities interpreting the 
analogous “retirement benefits” exception under American Bar Association Model Rule 
5.6 have identified the factors enumerated in paragraphs (b)(1) and (b)(2) as essential 
attributes of agreements falling within the exception.  See, e.g., Borteck v. Riker, (N.J. 
2004) 179 N.J. 246 [844 A.2d] (legitimate retirement plan must include existence of 
minimum age and service requirements; existence of independent provisions dealing 
with withdrawal for purposes of retirement and withdrawal for other reasons; and time 
period over which benefits are to be paid); Miller v. Foulston, Siefkin, Powers & 
Eberhardt (Kan. 1990) 246 Kan 450, 458 [790 P.2d 404] (payments made to former 
partners who satisfy age, longevity or disability requirements “[f]it squarely within the 
exception of [the ethics rule]”).  Neuman v. Atkman (D.C. 1998) 715 A.2d 127, 136-137 
(retirement benefits come “entirely from firm profits that post-date the withdrawal of the 
partner”); Virginia State Bar Standing Committee on Legal Ethics Opn. No. 880 (1987) 
(distinguishing “compensation already earned” from benefits funded “by the employer or 
partnership or third parties” that qualify under retirement benefits exception); Anderson 
v. Aspelmeier, Fisch, Power, Warner & Engberg (Iowa 1990) 461 N.W.2d 598, 601-602 
(payments of former partner’s equity holdings do not qualify as retirement benefit); 
Pettingell v. Morrison, Mahoney & Miller (Mass. 1997) 426 Mass. 253, 257-258 [687 
N.E.2d 1237] (distribution of acquired capital does not constitute retirement benefit);
Cohen v. Lord, Day & Lord (N.Y. 1989) 75 N.Y.2d 95, 100 [550 N.E.2d 410] (retirement 
benefits exception does not authorize forfeiture of partner’s uncollected share of net 
profits).  These authorities have applied the “retirement benefits” exception in 
circumstances involving less than full retirement, implicitly rejecting a requirement of 
complete cessation of practice in order to qualify under the exception to the Rule. 

[3] While this Rule bars agreements restricting an attorney’s right to practice law 
after withdrawal from a law firm, the California Supreme Court has held that former Rule 
1-500 does not prohibit a law partnership retirement agreement that provides for 
reasonable payment by a withdrawing partner who continues to practice law in 
competition with his or her former partners in a specified geographical area after 
withdrawal.  See Howard v. Babcock, (1993) 6 Cal.4th 409, 425 [25 Cal.Rptr.2d 80] 
(1993).  The Court’s rationale for permitting such agreements is that “an agreement that 
assesses a reasonable cost against a partner who chooses to compete with his or her 
former partners does not restrict the practice of law.  Rather, it attaches an economic 
consequence to a departing partner’s unrestricted choice to pursue a particular kind of 
practice.”  Id. at 419.  However, the toll exacted must not be so high that it unreasonably 
restricts the practice of law.  Id. at 419, 425.  See also Haight, Brown & Bonesteel v.  
Superior Ct. (1991) 234 Cal.App.3d 963, 969-971 [285 Cal.Rptr. 845] (former Rule 
1-500 does not prohibit agreement providing for withdrawing partner to compensate 
former partners if withdrawing partner chooses to represent clients previously 
represented by firm); Schlessinger v. Rosenfeld, Meyer & Susman (1995) 40 Cal. App. 
4th 1096 [47 Cal.Rptr.2d 650] (partnership agreement reducing withdrawing partner’s 
share of fees if such partner competes with law firm not considered unlawful toll on 
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competition).  But see Champion v. Superior Court (1988) 201 Cal. App. 3rd 777 [247 
Cal.Rptr. 624] (forfeiture of future fees for cases taken by withdrawn partner held 
unconscionable under former Rule 2-107). 

[4] In addition, this Rule is not intended to prohibit agreements otherwise authorized 
by Business and Professions Code sections 6092.5(i) or 6093 (governing agreements 
regarding conditions of practice, entered into between respondents and disciplinary 
agency in lieu of disciplinary proceedings or in connection with probation) or in 
connection with the sale of a law practice as authorized by Business & Professions 
Code sections 16602 et seq. (governing agreements not to compete in connection with 
dissolution of or dissociation from partnership); see also Los Angeles Bar Ass’n Form. 
Opn. 480 (1995) (partnership agreement that does not survive analysis under Business 
and Professions Code section 16600 et seq. may violate former Rule 1-500). 
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Rule 7.1  Communications Concerning the Availability of Legal Services

(a) For purposes of Rules 7.1 through 7.5, “communication” means any message or
offer made by or on behalf of a lawyer concerning the availability for professional
employment of a lawyer or a lawyer’s law firm directed to any former, present, or
prospective client, including but not limited to the following:

(1) Any use of firm name, trade name, fictitious name, or other professional
designation of such lawyer or law firm; or

(2) Any stationery, letterhead, business card, sign, brochure, domain name,
Internet web page or web site, e-mail, other material sent or posted by
electronic transmission, or other writing describing such lawyer or law firm;
or

(3) Any advertisement (regardless of medium) of such lawyer or law firm
directed to the general public or any substantial portion thereof; or

(4) Any unsolicited correspondence, electronic transmission, or other writing
from a lawyer or law firm directed to any person or entity.

(b) A lawyer shall not make a false or misleading communication as defined herein.

(c)  A communication is false or misleading if it:

(1) Contains any untrue statement; or

(2) Contains any misrepresentation of fact or law; or

(3) Contains any matter, or presents or arranges any matter in a manner or
format that is false, deceptive, or that confuses, deceives, or misleads the
public; or

(4) Omits to state any fact necessary to make the statements made, in the light
of circumstances under which they are made, not misleading to the public.

(d) The Board of Governors of the State Bar may formulate and adopt standards as to
communications that will be presumed to violate Rule 7.1, 7.2, 7.3, 7.4 or 7.5.  The
standards shall only be used as presumptions affecting the burden of proof in
disciplinary proceedings involving alleged violations of these rules.  “Presumption
affecting the burden of proof” means that presumption defined in Evidence Code
sections 605 and 606.  Such standards formulated and adopted by the Board, as
from time to time amended, shall be effective and binding on all lawyers.
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Comment

[1] This Rule governs all communications about the availability of legal services from
lawyers and law firms, including advertising permitted by Rule 7.2. Whatever means are
used to make known a lawyer’s services, statements about them must be truthful.  The
requirement of truthfulness in a communication under this Rule includes representations
about the law.

[2] Rule 7.1 is also intended to prohibit truthful statements that are misleading.  A
truthful statement is misleading if it omits a fact necessary to make the lawyer’s
communication considered as a whole not materially misleading.

[3] An advertisement that truthfully reports a lawyer’s achievements on behalf of clients
or former clients may be misleading if presented so as to lead a reasonable person to form
an unjustified expectation that the same results could be obtained for other clients in
similar matters without reference to the specific factual and legal circumstances of each
client’s case.  Similarly, an unsubstantiated comparison of the lawyer’s services or fees
with the services or fees of other lawyers may be misleading if presented with such
specificity as would lead a reasonable person to conclude that the comparison can be
substantiated.  The inclusion of an appropriate disclaimer or qualifying language may avoid
creating unjustified expectations or otherwise misleading a prospective client.

[4] As used in paragraph (a), “writing” means any writing as defined in the Evidence
Code.

[5] The list of communications under paragraphs (a)(1) through (a)(4) of this Rule is not
intended to be exclusive.  For example, a lawyer’s intentionally misleading use of metatags
to divert a prospective client to the web site of the lawyer or the lawyer’s law firm would
also be prohibited under this Rule.

[6] See also Rule 8.4(e) for the prohibition against stating or implying an ability to
influence improperly a government agency or official or to achieve results by means that
violate the Rules of Professional Conduct or other law.

Standards

Pursuant to Rule 7.1(d), the Board of Governors has adopted the following standards
related to paragraph (b) of this Rule:

(1) A “communication” that contains guarantees, warranties, or predictions regarding
the result of the representation.

(2) A “communication” that contains testimonials about or endorsements of a lawyer
unless such communication also contains an express disclaimer such as “this
testimonial or endorsement does not constitute a guarantee, warranty, or prediction
regarding the outcome of your legal matter.”
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(3) A “communication” that contains a dramatization unless such communication
contains a disclaimer that states “this is a dramatization” or words of similar import.

(4) A “communication” that states or implies “no fee without recovery” unless such
communication also expressly discloses whether or not the client will be liable for
costs.

(5) A “communication” that states or implies that a lawyer is able to provide legal
services in a language other than English unless the lawyer can actually provide
legal services in such language or the communication also states in the language
of the communication (a) the employment title of the person who speaks such
language and (b) that the person is not a member of the State Bar of California, if
that is the case.

(6) An unsolicited “communication” transmitted to the general public or any substantial
portion thereof primarily directed to seeking professional employment primarily for
pecuniary gain that sets forth a specific fee or range of fees for a particular service
where, in fact, the lawyer charges a greater fee than advertised in such
communication within a period of 90 days following dissemination of such
communication, unless such communication expressly specifies a shorter period of
time regarding the advertised fee. Where the communication is published in the
classified or “yellow pages” section of telephone, business or legal directories or in
other media not published more frequently than once a year, the lawyer shall
conform to the advertised fee for a period of one year from initial publication, unless
such communication expressly specifies a shorter period of time regarding the
advertised fee.
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Rule 7.2  Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services
through any medium, including public media.

(b) A lawyer shall not give anything of value to a person for recommending the lawyer’s
services except that a lawyer may

(1) pay the reasonable costs of advertisements or communications permitted by
this Rule;

(2) pay the usual charges of a legal services plan or a qualified lawyer referral
service.  A qualified lawyer referral service is a lawyer referral service
established, sponsored and operated in accordance with the State Bar of
California's minimum standards for a lawyer referral service in California;

(3) pay for a law practice in accordance with Rule [1.17]; and

(4) refer clients to another lawyer or non-lawyer pursuant to an agreement not
otherwise prohibited under these Rules that provides for the other person to
refer clients or customers to the lawyer, if

(i) the reciprocal referral agreement is not exclusive, and

(ii) the client is informed of the existence and nature of the agreement.

(5) offer or give a gift or gratuity to any person or entity having made a
recommendation resulting in the employment of the lawyer or the lawyer's
law firm, provided that the gift or gratuity was not offered or given in
consideration of any promise, agreement, or understanding that such a gift
or gratuity would be forthcoming or that referrals would be made or
encouraged in the future.

(c) Any communication made pursuant to this Rule shall include the name and office
address of at least one lawyer or law firm responsible for its content.

Comment

[1] This Rule permits public dissemination of information concerning a lawyer's name
or firm name, address and telephone number; the kinds of services the lawyer will
undertake; the basis on which the lawyer's fees are determined, including prices for
specific services and payment and credit arrangements; a lawyer's foreign language ability;
names of references and, with their consent, names of clients regularly represented; and
other information that might invite the attention of those seeking legal assistance.
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[2] This Rule permits advertising by electronic media, including but not limited to
television, radio and the Internet.  But see Rule 7.3(a) concerning real-time electronic
communications with prospective clients.

[3] Neither this Rule nor Rule 7.3 is intended to prohibit communications authorized by
law.

Paying Others to Recommend a Lawyer

[4] Notwithstanding Rule 1-320(C)’s general prohibition on a lawyer giving or promising
anything of value to a representative of a communication medium in return for publicity of
the lawyer, paragraph (b)(1), allows a lawyer to pay for advertising and communications
permitted by this Rule, including but not limited to the costs of print directory listings,
on-line directory listings, newspaper ads, television and radio airtime, domain-name
registrations, sponsorship fees, banner ads, and group advertising.  A lawyer may also
compensate employees, agents and vendors who are engaged to provide marketing or
client-development services, such as publicists, public-relations personnel,
business-development staff and website designers. See Rule 5.3 for the duties of lawyers
and law firms with respect to the conduct of nonlawyers who prepare marketing materials
for them.

[5] Paragraph (b)(2) is intended to permit a lawyer to pay the usual charges of a group
or pre-paid legal service plan exempt from registration under Business & Professions
Code, section 6155(c).  Paragraph (b)(2) is also intended to permit a lawyer to pay the
usual charges of a qualified lawyer referral service established, sponsored and operated
in accordance with the State Bar of California’s minimum standards for a lawyer referral
service in California.  See Business & Professions Code, section 6155, and rules and
regulations pursuant thereto.  See also Rule [5.4(a)(4)].

[6] A lawyer who accepts assignments or referrals from a legal service plan or referrals
from a lawyer referral service must act reasonably to assure that the activities of the plan
or service are compatible with the lawyer's professional obligations. See Rules 5.3 and
[5.4].  Legal service plans and lawyer referral services may communicate with prospective
clients, but such communication must be in conformity with these Rules.  Thus, advertising
must not be false or misleading, as would be the case if the communications of a group
advertising program or a group legal services plan would mislead prospective clients to
think that it was a lawyer referral service sponsored by a state agency or bar association.
Nor could the lawyer allow in-person, telephonic, or real-time contacts that would violate
Rule 7.3.

[7] Paragraph (b)(4) permits a lawyer to make referrals to another, in return for the
undertaking of that person to refer clients or customers to the lawyer.  Such reciprocal
referral arrangements must not interfere with the lawyer's professional judgment as to
making referrals or as to providing substantive legal services. See Rule [5.4 (c)].  A lawyer
does not violate paragraph (b)(4) of this Rule by agreeing to refer clients or customers to
another, so long as the reciprocal referral agreement is not exclusive and the client is
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informed of the referral agreement.  See also Rule 1.5.1(b).  Conflicts of interest created
by arrangements made pursuant to paragraph (b)(4) are governed by Rule [re: conflicts of
interest].  Reciprocal referral agreements should not be of indefinite duration and should
be reviewed periodically to determine whether they comply with these Rules.  This Rule is
not intended to restrict referrals or divisions of revenues or net income among lawyers
within a law firm comprised of multiple entities.  Divisions of fees between or among
lawyers not in the same law firm is governed by Rule 1.5.1.

Required information in advertisements

[8] Paragraph (c) also applies to a group of lawyers that engages in cooperative
advertising.  Any such communication made pursuant to this Rule shall include the name
and office address of at least one member of the group responsible for its content.  See
also Business & Professions Code, section 6155, subdivision (h).  See also Business &
Professions Code, section 6159.1, concerning the requirement to retain any advertisement
for one year.
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Rule 7.3  Direct Contact with Prospective Clients

(a) A lawyer shall not by in person, live telephone or real-time electronic contact solicit
professional employment from a prospective client when a significant motive for
doing so is the lawyer's pecuniary gain, unless the communication is protected from
abridgment by the Constitution of the United States or by the Constitution of the
State of California or the person contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the
lawyer.

(b) A lawyer shall not solicit professional employment from a prospective client by
written, recorded or electronic communication or by in person, telephone or
real-time electronic contact even when not otherwise prohibited by paragraph (a),
if:

(1) the prospective client has made known to the lawyer a desire not to be
solicited by the lawyer; or

(2) the solicitation is transmitted in any manner which involves intrusion,
coercion, duress, compulsion, intimidation, threats, or vexatious or harassing
conduct; or

(3) the person to whom the solicitation is directed is known to the lawyer to be
represented by counsel in a matter which is a subject of the communication.

(c) Every written, recorded or electronic communication from a lawyer soliciting
professional employment from a prospective client [known] to be in need of legal
services in a particular matter shall include the words “Advertising Material” or words
of similar import on the outside envelope, if any, and at the beginning and ending
of any recorded or electronic communication, unless the recipient of the
communication is a person specified in paragraphs (a)(1) or (a)(2), or unless it is
apparent from the context that the communication is an advertisement.

(d) Not withstanding the prohibitions in paragraph (a), a lawyer may participate with a
prepaid or group legal service plan operated by an organization not owned or
directed by the lawyer that uses in person or telephone contact to solicit
memberships or subscriptions for the plan from persons who are not known to need
legal services in a particular matter covered by the plan.

Comment

[1] There is a potential for abuse inherent in direct in person, live telephone or real-time
electronic contact by a lawyer with a prospective client known to need legal services.

POST PUBLIC COMMENT - PROPOSED RULE (CLEAN)

150 42 of 52



These forms of contact between a lawyer and a prospective client subject the layperson
to the private importuning of the trained advocate in a direct interpersonal encounter.  The
prospective client, who may already feel overwhelmed by the circumstances giving rise to
the need for legal services, may find it difficult fully to evaluate all available alternatives with
reasoned judgment and appropriate self-interest in the face of the lawyer's presence and
insistence upon being retained immediately.  The situation is fraught with the possibility of
undue influence, intimidation, and over reaching.

[2] This potential for abuse inherent in direct in person, live telephone or real-time
electronic solicitation of prospective clients justifies its prohibition, particularly since lawyer
advertising and written and recorded communication permitted under Rule 7.2 offer
alternative means of conveying necessary information to those who may be in need of
legal services.  Advertising and written and recorded communications which may be mailed
or autodialed make it possible for a prospective client to be informed about the need for
legal services, and about the qualifications of available lawyers and law firms, without
subjecting the prospective client to direct in person, telephone or real-time electronic
persuasion that may overwhelm the client's judgment.

[3] The use of general advertising and written, recorded or electronic communications
to transmit information from a lawyer to prospective clients, rather than direct in person, live
telephone or real-time electronic contact, will help to assure that the information flows
cleanly as well as freely.  The contents of advertisements and communications permitted
under Rule 7.2 can be permanently recorded so that they cannot be disputed and may be
shared with others who know the lawyer.  This potential for informal review is itself likely
to help guard against statements and claims that might constitute false and misleading
communications, in violation of Rule 7.1.

[4] There is far less likelihood that abuse will occur when the person contacted is a
lawyer, a former client, or one with whom the lawyer has a prior close personal or family
relationship, or in situations in which the lawyer is not motivated by pecuniary gain.
Consequently, the general prohibition in paragraph (a) and the requirements of paragraph
(c) are not applicable in those situations.  Also, paragraph (a) is not intended to prohibit a
lawyer from participating in constitutionally protected activities of bona fide public or
charitable legal-service organizations, or bona fide political, social, civic, fraternal,
employee or trade organizations whose purposes include providing or recommending legal
services to its members or beneficiaries.

[5] Even permitted forms of solicitation can be abused.  Thus, any solicitation which (i)
contains information which is false or misleading within the meaning of Rule 7.1, (ii) is
transmitted in any manner which involves intrusion, coercion, duress, compulsion,
intimidation, threats, or vexatious or harassing conduct within the meaning of paragraph
(b)(2), (iii) involves contact with a prospective client who has made known to the lawyer a
desire not to be solicited by the lawyer within the meaning of paragraph (b)(1), or (iv) is
directed to a person whom the lawyer knows is represented by counsel in a matter which
is a subject of the communication within the meaning of paragraph (b)(3) is prohibited.
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[6] This Rule is not intended to prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a bona fide group or prepaid
legal plan for their members, insureds, beneficiaries or other third parties for the purpose
of informing such entities of the availability of and details concerning the plan or
arrangement which the lawyer or lawyer's firm is willing to offer.

[7] The requirement in paragraph (c) that certain communications be marked
“Advertising Material” or with words of similar import does not apply to communications
sent in response to requests of potential clients or their representatives.  Paragraph (c) is
also not intended to apply to general announcements by lawyers, including but not limited
to changes in personnel or office location, nor does it apply where it is apparent from the
context that the communication is an advertisement.

[8] Paragraph (d) of this Rule permits a lawyer to participate with an organization which
uses personal contact to solicit members for its group or prepaid legal service plan,
provided that the personal contact is not undertaken by any lawyer who would be a
provider of legal services through the plan.  The organization must not be owned by or
directed (whether as manager or otherwise) by any lawyer or law firm that participates in
the plan.  For example, paragraph (d) would not permit a lawyer to create an organization
controlled directly or indirectly by the lawyer and use the organization for the in person or
telephone solicitation of legal employment of the lawyer through memberships in the plan
or otherwise.  The communication permitted by these organizations also must not be
directed to a person known to need legal services in a particular matter, but is to be
designed to inform potential plan members generally of another means of affordable legal
services.  Lawyers who participate in a legal service plan must reasonably assure that the
plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). See also Rules [5.4] and
8.4(a).
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Rule 7.4  Communication of Fields of Practice and Specialization

(a) A lawyer may communicate the fact that the lawyer does or does not practice in
particular fields of law.  A lawyer may also communicate that his or her practice is
limited to or concentrated in a particular field of law, subject to the requirements of
Rule 7.1.

(b) A lawyer registered to practice patent law before the United States Patent and
Trademark Office may use the designation “Patent Attorney” or a substantially
similar designation;

(c) A lawyer engaged in Admiralty practice may use the designation “Admiralty,”
“Proctor in Admiralty” or a substantially similar designation.

(d) A lawyer shall not state or imply that the lawyer is a certified specialist in a particular
field of law, unless:

(1) the lawyer is certified as a specialist by the Board of Legal Specialization, or
any other entity accredited by the State Bar to designate specialists pursuant
to standards adopted by the Board of Governors; and

(2) the name of the certifying organization is clearly identified in the
communication.
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Rule 7.5  Firm Names and Letterheads

(a) A lawyer shall not use a firm name, letterhead or other professional designation that
violates Rule 7.1.  A trade name may be used by a lawyer in private practice if it
does not imply a connection with a government agency or with a public or charitable
legal services organization and is not otherwise in violation of Rule 7.1.

(b) A law firm with offices in more than one jurisdiction may use the same name or
other professional designation in each jurisdiction, but identification of the lawyers
in an office of the firm shall indicate the jurisdictional limitations on those not
licensed to practice in the jurisdiction where the office is located.

(c) The name of a lawyer holding a public office shall not be used in the name of a law
firm, or in communications on its behalf, during any substantial period in which the
lawyer is not actively and regularly practicing with the firm.

(d) A lawyer may state or imply that the lawyer has a relationship to any other lawyer
or a law firm as a partner or associate, or officer or shareholder pursuant to
Business and Professions Code sections 6160-6172 only when such relationship
in fact exists.

Comment

[1] A firm may be designated by the names of all or some of its lawyers, by the names
of deceased or retired lawyers where there has been a continuing succession in the firm’s
identity, by a distinctive website address, or by a trade name such as the “ABC Legal
Clinic.”  Use of such names in law practice is acceptable so long as it is not misleading in
violation of Rule 7.1.  If a private firm uses a trade name that includes a geographical name
such as “Springfield Legal Clinic,” the firm may have to expressly disclaim that it is a public
legal aid agency to avoid a misleading implication.  It is misleading to use the name of a
lawyer not associated with the firm or a predecessor of the firm, or the name of a
nonlawyer.

[2] With regard to paragraph (d), lawyers sharing office facilities, but who are not in fact
associated with each other in a law firm, may not denominate themselves as, for example,
“Smith and Jones,” for that title suggests that they are practicing law together in a firm.  A
lawyer may state or imply that the lawyer or lawyer’s law firm is “of counsel” to another
lawyer or a law firm only if the former has a relationship with the latter (other than as a
partner or associate, or officer or shareholder pursuant to Business and professions Code
sections 6160-6172) which is close, personal, continuous, and regular.
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Rule 8.1  False Statement Regarding Application for Admission to Practice Law 

(a) An applicant for admission to practice law shall not knowingly make a false 
statement of material fact or knowingly fail to disclose a material fact in 
connection with that person’s own application for admission. 

(b) A lawyer shall not knowingly make a false statement of material fact in 
connection with another person’s application for admission to practice law. 

(c) As used in this Rule, “admission to practice law” includes admission or 
readmission to membership in the State Bar; reinstatement to active membership 
in the State Bar; an application for permission to appear pro hac vice; and any 
similar provision relating to admission or certification to practice law in California 
or elsewhere. 

Comment

[1] A person who makes a false statement in connection with that person’s own 
application for admission to practice law may, inter alia, be subject to discipline under 
this Rule after that person has been admitted. 

[2] The examples in paragraph (c) are illustrative.  As used in paragraph (c), “similar 
provision relating to admission or certification” includes, but is not limited to, an 
application by an out-of-state attorney for admission to practice law under Business and 
Professions Code section 6062; an application to appear as counsel pro hac vice under 
Rule of Court 9.40; an application by military counsel to represent a member of the 
military in a particular cause under Rule of Court 9.41; an application to register as a 
certified law student under Rule of Court 9.42; proceedings for certification as a 
Registered Legal Services attorney under Rule of Court 9.45 and related State Bar 
Rules; certification as a Registered In-house Counsel under Rule of Court 9.46 and 
related State Bar Rules; certification as an Out-of-State Attorney Arbitration Counsel 
under Rule of Court 9.43, Code of Civil Procedure section 1282.4, and related State Bar 
Rules; and certification as a Registered Foreign Legal Consultant under Rule of Court 
9.44 and related State Bar Rules. 

[3] This Rule shall not prevent a lawyer from representing an applicant for admission 
to practice in proceedings related to such admission.  Other laws or rules govern the 
responsibilities of a lawyer representing an applicant for admission.  See, e.g., Bus. & 
Prof. Code § 6068(c), (d) & (e)); Rule 5-200. 
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Rule 8.1.1  Compliance with Conditions of Discipline and Agreements In Lieu of 
Discipline 

A lawyer shall comply with the terms and conditions attached to any agreement made in 
lieu of discipline, disciplinary probation, and public or private reprovals. 

Comment

[1] Other provisions also require a lawyer to comply with conditions of discipline. 
(See e.g., Business and Professions Code section 6068, subdivisions (k) & (l); 
California Rules of Court, Rule 9.19.) 
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Rule 8.3  Reporting Professional Misconduct 

(a) A lawyer may, but is not required to, report to the State Bar a violation of these 
Rules or the State Bar Act unless precluded by the lawyer’s duties to a client, or 
a former client, or by law. 

(b) A lawyer shall not be a party to or participate in offering or making an agreement 
which precludes the reporting of a violation of these Rules. 

Comment

[1] In deciding whether to report a violation of these Rules or the State Bar Act, a 
lawyer may consider among other things whether the violation raises a substantial 
question as to honesty, trustworthiness or fitness as a lawyer. 

[2] This Rule is not intended to allow a lawyer to report a violation of these Rules or 
the State Bar Act if doing so would: (a) violate the lawyer’s duty of protecting 
confidential information of a lawyer’s client as provided in Business and Professions 
Code section 6068, subdivision (e); (b)would prejudice the interests of the lawyer’s 
client; or (c) involve the unauthorized disclosure of information received by the lawyer in 
the course of participating in an approved lawyer’s assistance program. 

[3] This Rule is not intended to abrogate a lawyer's obligations to report conduct as 
required under the State Bar Act. (See, e.g., Business & Professions Code, subdivision 
6068(o).) 

[4] Nothing in this rule is intended to abrogate a lawyer’s obligations to refrain from 
threatening to file administrative or disciplinary proceedings to obtain an advantage in a 
civil dispute in violation of Rule [5-100]. 
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Rule 8.4  Misconduct 

It is professional misconduct for a lawyer to: 

(a) knowingly assist in, solicit, or induce any violation of these Rules or the State Bar 
Act;

(b) commit a criminal act that involves moral turpitude or that reflects adversely on 
the lawyer’s honesty, trustworthiness, or fitness as a lawyer; 

(c) engage in conduct involving dishonesty, fraud, deceit, or intentional 
misrepresentation; 

(d) engage in conduct in connection with the practice of law that is prejudicial to the 
administration of justice; 

(e) knowingly manifest, by words or conduct, bias or prejudice on the basis of race, 
sex, religion, national origin, disability, age or sexual orientation, if prejudicial to 
the administration of justice.  Legitimate advocacy respecting the foregoing 
factors does not constitute a violation of this Rule. 

(f) state or imply an ability to influence improperly a government agency or official or 
to achieve results by means that violate these Rules or other law; or 

(g) knowingly assist a judge or judicial officer in conduct that is a violation of 
applicable rules of judicial conduct or other law. 

Comment 

[1] Under paragraph (a), a lawyer is subject to discipline for a violation of these 
Rules, and for knowingly assisting or inducing another to do so or to do so through the 
acts of another, as when a lawyer requests or instructs an agent to do so on the 
lawyer’s behalf. 

[2] Paragraph (a) is also intended to apply to the acts of entities. (See, e.g., Bus. & 
Prof. Code, sections 6160 - 6172 (Law Corporations); Bus. & Prof. Code, section 6155 
(Lawyer Referral Services).) 

[3] Regarding paragraph (b), many kinds of illegal conduct reflect adversely on 
fitness to practice law, such as offenses involving fraud and the offense of willful failure 
to file an income tax return.  However, some kinds of offenses carry no such implication.  
Although a lawyer is personally answerable to the entire criminal law, a lawyer should 
be professionally answerable only for offenses that indicate lack of those characteristics 
relevant to law practice.  Offenses involving violence, dishonesty, breach of trust, or 
serious interference with the administration of justice are in that category.   
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[4] Regarding paragraph (b), a lawyer may be disciplined for criminal acts as set 
forth in Article 6 of the State Bar Act, (Business & Professions Code, sections 6101 et 
seq.), or if the criminal act constitutes “other misconduct warranting discipline” as 
defined by California Supreme Court case law. (See e.g., In re Kelley (1990) 52 Cal.3d 
487 [276 Cal.Rptr. 375]; In re Rohan (1978) 21 Cal.3d 195, 203 [145 Cal.Rptr. 855] 
[wilful failure to file a federal income tax return]; In re Morales (1983) 35 Cal.3d 1 [196 
Cal.Rptr. 353] [twenty-seven counts of failure to pay payroll taxes and unemployment 
insurance contributions as employer].)   

[5] Regarding paragraph (b), a lawyer may be disciplined for acts of moral turpitude 
which constitute gross negligence.  (Gassman v. State Bar (1976) 18 Cal.3d 125 [132 
Cal.Rptr. 675]; Jackson v. State Bar (1979) 23 Cal.3d 509 [153 Cal.Rptr. 24]; In the 
Matter of Myrdall (Review Dept. 1995 ) 3 Cal. State Bar Ct. Rptr. 363 [habitual disregard 
of clients’ interests]; Grove v. State Bar (1967) 66 Cal.2d 680 [58 Cal.Rptr. 564].  See 
also Martin v. State Bar (1978) 20 Cal.3d 717 [144 Cal.Rptr. 214]; Selznick v. State Bar
(1976) 16 Cal.3d 704 [129 Cal.Rptr. 108]; In the Matter of Varakin (Review Dept. 1994) 
3 Cal State Bar Rptr 179 [pattern of misconduct]; In re Calloway (1977) 20 Cal.3d 165 
[141 Cal.Rptr. 805 [act of baseness, vileness or depravity in the private and social 
duties which a man or woman owes to fellow human beings or to society in general, 
contrary to the accepted and customary rule of right and duty between human beings]; 
In re Craig (1938) 12 Cal.2d 93 [82 P.2d 442].) 

[6] Paragraph (d) is not intended to prohibit activities of a lawyer that are protected 
by the First Amendment to the United States Constitution or by Article I, § 2 of the 
California Constitution.  See, e.g, Ramirez v. State Bar (1980) 28 Cal 3d 402, 411 [169 
Cal. Rptr 206] (a statement impugning the honesty or integrity of a judge will not result 
in discipline unless it is shown that the statement is false and was made knowingly or 
with reckless disregard for truth); Matter of Anderson (Rev. Dept 1997) 3 State Bar 
Court Rptr 775 (disciplinary rules governing the legal profession cannot punish activity 
protected by the First Amendment); Standing Committee on Discipline of the United 
States District Court for the Central District of California v. Yagman (9th Cir. 1995) 55 
F.3d 1430, 1443 (a lawyer’s statement unrelated to a matter pending before the court 
may be sanctioned only if the statement poses a clear and present danger to the 
administration of justice). 

[7] A lawyer who, in the course of representing a client, knowingly manifests by 
words or conduct, bias or prejudice based upon race, sex, religion, national origin, 
disability, age or sexual orientation, violates paragraph (d) when such actions are 
prejudicial to the administration of justice.  Legitimate advocacy respecting the foregoing 
factors does not violate paragraph (d). A trial judge’s finding that peremptory challenges 
were exercised on a discriminatory basis does not alone establish a violation of 
paragraph (b). 

[8] Alternative bases for professional discipline may be found in Article 6 of the State 
Bar Act, (Bus. & Prof. Code, sections 6100 et seq.), and the published California 
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decisions interpreting the relevant sections of the State Bar Act.  This Rule is not 
intended to provide a basis for duplicative charging of misconduct for a single illegal act. 

[9] Testing the validity of any law, rule, or ruling of a tribunal is governed by Rule 
1.2.1.   Rule 1.2.1 is also intended to apply to challenges regarding the regulation of the 
practice of law. 
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