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ACTION: Notice of Proposed Rulemaking.

SUMMARY:: The Department of the Treasury (Treasury) isissuing a proposed rule to implement new
provisonsof theBank Secrecy Act that: prohibit certain financid indtitutions from providing correspondent
accounts to foreign shell banks, require such financid ingtitutions to take reasonable steps to ensure that
correspondent accounts provided to foreign banks are not being used to indirectly provide banking services
to foreign shell banks; require certain financia ingtitutions that provide correspondent accounts to foreign
banks to maintain records of the ownership of such foreign banks and their agents in the United States
designated for service of lega process for records regarding the correspondent account; and require the
termination of correspondent accounts of foreign banks that fall to turn over their account records in
response to a lawful request of the Secretary of the Treasury (Secretary) or the Attorney Generd of the

United States (Attorney Generd).



DATES: Written comments on the proposed rule may be submitted to the Treasury Department on or
before[INSERT DATE THAT IS45 DAY SAFTER PUBLICATION IN THE FEDERAL REGISTER).
ADDRESS: Submit comments (preferably an origind and three copies) to Office of the Assistant Generd
Counsdl (Enforcement), Attention: Official Comment Record, Room 2000, Department of the Treasury,
1500 PennsylvaniaAve., N.W., Washington, DC 20220. Commentswill beavailablefor publicingpection
by appointment only at the Reading Room of the Treasury Library by advance arrangement. To make
appointments, cal (202) 622-0990 (not atoll-free number).
FOR FURTHER INFORMATION CONTACT: Gay W. Sutton, Senior Banking Counsdl, Officeof
the Assstant Generd Counsd (Banking & Finance), (202) 622-1976, or William Langford, Attorney-
Advisor, Office of the Assstant Generd Counsel (Enforcement), (202) 622-1932 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:
|. Background

On October 26, 2001, the Presdent sgned into law the Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT) Act of 2001
(Public Law 107-56) (the Act). Title I11 of the Act makes a number of amendments to the anti-money
laundering provisions of the Bank Secrecy Act (BSA), which is codified in subchapter 11 of chapter 53 of
title 31, United States Code. These amendments are intended to make it easier to prevent, detect, and
prosecute internationa money laundering and the financing of terrorism. Two of these provisons become
effective on December 26, 2001.

Firgt, section 313(a) of the Act addsanew subsection (j) to 31 U.S.C. 5318 that prohibitsa? covered
financid inditutior? from providing ? correspondent accounts? in the United Statesto foreign bankswithout

aphysicd presencein any country (shell banks) and requiresthose financid ingtitutions to take reasonable



steps to ensure that correspondent accounts provided to foreign banks are not being used to indirectly
provide banking services to foreign shell banks. The Department of the Treasury expects that covered
financid inditutions, as required by 31 U.S.C. 5318(j), will immediatdly terminate al correspondent
accounts with any forelgn bank that it knowsto be ashell bank that is not aregulated &ffiliate asdefined in
the proposed rule, and will terminate any correspondent account with aforeign bank that it knowsisbeing
used to indirectly provide banking servicesto aforeign shell bank.

Second, section 319(b) of the Act adds a new subsection (k) to 31 U.S.C. 5318 that requires any
covered financid indtitution that provides a correspondent account to aforeign bank to maintain records of
the foreign bank? s owners and agent in the United States designated to accept service of legal processfor
records regarding the correspondent account. Subsection (k) aso authorizes the Secretary and the
Attorney Generd to issue a summons or subpoena to any foreign bark that maintains a correspondent
account in the United States and to request records relating to such account, including records maintained
outsde the United States relating to the depost of funds into the foreign bank. If aforeign bank fals to
comply with or contest the summons or subpoena, any covered financid inditution with which the foreign
bank maintains a correspondent account must terminate the account upon notice from the Secretary or the
Attorney Generd.

Under the Act, Treasury isauthorized to interpret and administer these provisons. On November 20,
2001, Treasury issued Interim Guidance to banks, savings associations, and other depository ingitutionsto

assist themin mesting their compliance obligations under sections 5318(j) and (k). The Interim Guidance,

1 Treasury issued the interim guidance after consultation with the Department of Justice, the Office of the
Comptroller of the Currency, the Office of Thrift Supervison, the aff of the Board of Governors of the
Federa Reserve System, the Federal Deposit Insurance Corporation, the Commodity Futures Trading
Commission, and the Securities and Exchange Commission. Treasury aso consulted with theseagenciesin
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published in the Federal Register on November 27, 2001 (66 FR 59342), included definitions of key
termsin sections 5318(j) and (k) and amodd certification that depository inditutionsmay useasaninterim
means to assist them in meeting their obligations related to deding with foreign shell banks under section
5318(j) and recordkeeping under section 5318(K). Inissuing the Interim Guidance, Treasury stated that it
may berdied upon by financid inditutions until superseded by regulations or asubsequent notice. Treasury
now is proposing to codify the Interim Guidance, with some modifications, as regulatory standards, and
proposing standards applicable to securities brokers and dedlers.

When issuing the Interim Guidance, Treasury deferred addressing the compliance obligations of
securities brokersand dedl erswith respect to the requirements of sections5318(j) and (k), becausethe Act
requires Treasury to define by regulation, after consultation with the Securities and Exchange Commisson
(SEC), the types of accounts maintained by brokers and dedlers for foreign banks that are smilar to
correspondent accounts that depository ingtitutions maintain for foreign banks. Asfurther discussed below,
Treasury isproposing to apply the requirements of sections5318(j) and (k)(3)(B)(i) to brokersand dedlers
in the same manner that they goply to other covered financid indtitutions.

The proposed ruledso carriesforward from the Interim Guidance, with some modifications, the model
certification that covered financid ingtitutions may useto assst them in meeting the requirements of sections
5318(j) and (k). Useof themodd certification (Appendix A to part 104) will provide a covered financia
ingtitution with a safe harbor for purposes of compliance with those sections. Treasury is proposing that
covered financid indtitutions must verify the information provided by aforeign bank, or otherwise rdied

upon for purposes of sections5318(j) and (k), every two yearsor at any timeacovered financid inditution

preparing this proposed rule.



hasreason to bdievethat the previoudy provided information isno longer accurate. The proposed ruledso
includes a model recertification (Appendix B to part 104), which dso will provide a covered financia
inditution with a safe harbor in connection with the verification of previoudy provided information.

Proposed section 104.40(f) provides specia rules and safe harborsfor a covered financid ingtitution
that, cons stent with the Interim Guidance or this notice of proposed rulemaking, requestsinformationfroma
foreign bank before the effective date of the final rule and recelves such information not later than the date
that is90 days after the publication of thefind rule. Such information will be deemed to satisfy the covered
finandid inditutior? s obligations for purposes of the find rule until such time as the information must be
verified.

Asan administrative matter, the proposed rule also establishes anew part 104 of title 31 of the Code
of Federd Regulaions. Part 104 eventudly will include other regulations implementing the anti-money
laundering provisions of the Act for which Treasury is authorized or required to issue regulations. At this
point, most of part 104 has been reserved for these future regulations.

II. Description of the Proposed Rule

A. Limitations on Correspondent Accounts for Foreign Shell Banks

Section 5318(j) providesthat a? covered financid inditutior? shdl not establish, maintain, administer,
or manage a ? correspondent account? in the United States for, or on behalf of, a shell bank that isnot a
regulated affiliate (as described below). In addition, a covered financia ingtitution must take reasonable
stepsto ensure that any correspondent account established, maintained, administered, or managed by the
covered financid ingtitution in the United States for aforeign bank is not being used by that foreign bank to

indirectly provide banking services to aforeign shell bank that is not aregulated affiliate.



1. What isacovered financid inditution?

For purposes of section 5318(j), theterm ? covered financid inditutior? isdefined as: (1) any insured
bank (as defined in section 3(h) of the Federal Deposit Insurance Act (12 U.S.C. 1813(h))); (2) a
commercia bank or trust company; (3) a private banker; (4) an agency or branch of aforeign bank inthe
United States; (4) a credit union; (5) athrift ingtitution; or (6) a broker or dedler registered with the SEC
under the Securities Exchange Act of 1934 (15 U.SC. 78a et seq.). See 31 U.S.C. 5318(j)(2),
5312(a)(2). The proposed ruleincorporaesthisgautory definition. Covered financid inditutionsinclude
insured banks organized in U.S. territories, Puerto Rico, Guam, American Samoa, and the Virgin Idands,
and corporations organized under section 25A of the Federal Reserve Act (12 U.S.C. 611 et seq.).

2. What is a correspondent account?

Section 5318(j) applies to any ? correspondent account? established, maintained, administered, or
managed by the covered financid ingdtitution in the United Statesfor aforeign bank. For purposes of sedion
5318(j), ? correspondent account? is defined with repect to banking ingtitutions as? an account established
to recelve depogitsfrom, make paymentson behdf of aforeign financid inditution, or handle other financid
transactions related to such inditution.? See 31 U.S.C. 5318A(€)(1)(B). The Act dso definesthe term
?account? as?aforma banking or business relaionship established to provide regular services, dedings,
and other financia transactions [and] includes a demand deposit, savings deposit, or other transaction or
asset account and a credit account or other extension of credit.? See 31 U.S.C. 5318A(e)(1)(A).

Treasury, after consultation with the SEC, isrequired under the Act to definethe types of accountsthat

come within the definition of ? correspondent account? for purposes of securities brokers? and dedlers?



compliancewith section 5318(j). See 31 U.S.C. 5318A(€)(2). Inaddition, Treasury may further definethe
terms ? correspondent account? and ? account? as the Secretary deems gppropriate. See 31 U.S.C.
5318A(e)(4). Treasury intendsto maintain parity in treatment between accounts provided to foreign banks
by banksand broker-deders, and to treat functiondly equivaent accounts, whether maintained by banksor
broker-dealers, in the same manner.

The datutory definition of ? correspondent account? is broadly worded; it is not limited to any
particular type of account. The proposed rule incorporates the statutory definition of ? correspondent
account.? Itincludes, for example, any account that fallswithin the definition of "transaction account? under
Regulation D of the Board of Governors of the Federal Reserve System (Federd Reserve)? It dso
includes dearing and settlement accounts (which may aso fal within the definition of ? transaction account?).

Such accounts are typicdly used by foreign banks for remittance of funds in settlement of U.S. dollar
transactions with parties other than the U.S. bank at which the account is maintained. In addition, foreign
banks maintain fiduciary accountswith U.S. banksfor the benefit of such foreign banksor their customers,
including custody and escrow accounts. U.S. banks also establish time deposit accountsfor foreign banks
that are used by foreign banks primarily asfunding mechanisms, aswell as money market deposit accounts
(?MMDAS?) that share limited use for transactions processing. In addition, U.S. banks engage in
transactions with foreign banks in securities, derivatives, repurchase agreements, foreign exchange, and
other instruments. To the extent that these transactionsinvolve an account, they would be covered by the
definition of ? correspondent account.?

In light of the broad statutory definitions of ? correspondent account? and ? account? for banking

inditutions, Treasury is proposng to apply the same definition for purposes of the types of broker-dealer

2 12 CFR 204.2(6).



accounts that are covered by section 5318(j). Thus, under the proposed rule, brokers and dealers must
comply with section 5318(j) with respect to any account they provide in the U.S. to aforeign bank that
permitsthe foreign bank to engage in securities transactions, fundstransfers, or other financid transactions
through that account. Such accounts would include, for example, the following: (1) accountsto purchase,
&I, lend or otherwise hold securities, elther in aproprietary account or an omnibus account for trading on
behdf of the foreign bank? s customers on afully disclosed or non-disclosed bagis; (2) prime brokerage
accounts that consolidate trading done a anumber of firms; (3) accounts for trading foreign currency; (4)
variousforms of custody accountsfor theforeign bank and its cusomers, (5) over-the-counter derivatives
accounts; and (6) futures accounts to purchase futures, which would be maintained primarily by broker-
dedersthat are dudly registered as futures commisson merchants.

Treasury requests comments on the breadth of the definition of ? correspondent account? asappliedto
accounts maintained by depository indtitutions and brokers and dedersfor foreign banks. Commentsare
requested on the extent to which different types of accounts may be used to provide financid services
directly or indirectly to foreign shell banks. Commentsare requested on the extent to which different types
of accounts may be used to facilitate money laundering, terrorist financing, or other crimind transactions,
including the extent to which different types of accounts may be used to disguise the nature, location, source,
ownership, or control of the proceeds of unlawful activity. Treasury also seeks comments on whether
particular types of accounts pose o little vulnerability to crimina transactions asto merit excluson fromthe
broad definition of ? correspondent account,? together with the reasons therefor. Comments also are
requested on the adverse businessimplicationsfor covered financid ingtitutions, if any, of adopting abroad

definition of ? correspondent account? for purposes of section 5318()).



Covered financid inditutions may through their foreign branches establish, maintain, adminiger, or
manage correspondent accounts for foreign banks. Because these foreign branches legally are part of
covered financid indtitutions, Treasury consders these correspondent accounts to be maintained in the
United States for purposes of section 5318(j). In addition, Treasury has broad authority under the Act to
establish anti-money laundering sandards for U.S. financid ingtitutionsand their foreign branches. See 31
U.S.C. 5318(h). Therefore, the proposed rule applies to any correspondent accounts provided by a
foreign branch of a covered financid ingtitution to a foreign bank. Treasury requests comments on the
extent to which such accounts are in fact established, maintained, administered or managed in the United
States, aswdl aswhether imposing this requirement on forelgn branches of covered financid inditutionsis
commensurate with the Sze, location, and activities of such ingtitutions,

3. What isaforeign bank?

The Act does not define ? foreign bank.? For purposes of the proposed rule, ? foreign bank? isany
organization that (1) isorganized under thelawsof aforeign country, (2) engagesin the business of banking,
(3) isrecognized as abank by the bank supervisory or monetary authority of the country of itsorganizetion
or principa banking operations, (4) and receives depositsin the regular course of itsbusiness. A ?foregn
bank? dso includes a branch of a foreign bank located in aterritory of the United States, Puerto Rico,
Guam, American Samoa, or the Virginldands. A ?foreign bank? does not include an agency or branch of
aforeign bank located in the United States or an insured bank organized in aterritory of the United States,
Puerto Rico, Guam, American Samoa, or the Virgin Idands. Those entities are ? covered financid
inditutions? under thegtatute. In addition, aforeign centrd bank or foreign monetary authority thet functions
asacentra bank is not a?foreign bank.? Comments are requested on whether the term ? foreign bank?

should be defined more specificaly.



4. What isaforeign shell bank?

For purposes of section 5318(j), aforeign shell bank isaforeign bank without aphysical presencein
any country. See31 U.S.C. 5318(j)(1). ?Physical presence? meansaplace of busnessthat ismaintaned
by aforeign bank and is located at a fixed address, other than solely a post office box or an eectronic
address, in acountry in which theforeign bank isauthorized to conduct banking activities, a which location
theforeign bank: (1) employs one or moreindividuas on afull-timebasis; (2) maintains operating records
related to its banking activities; and (3) is subject to ingpection by the banking authority that licensed the
foreign bank to conduct banking activities. See 31 U.S.C. 5318(j)(4)(B).

5. What is aregulated ffiliate?

Thelimitationson the direct and indirect provision of correspondent accountsto foreign shell banksdo
not apply to aforeign shdl bank that isa? regulated effiliate? A regulated affiliate is aforeign shdl bank
that: (1) is an affiliate of a depogitory inditution, credit union, or foreign bank thet maintains a physca
presence in the United States or a foreign country, as gpplicable; and (2) is subject to supervison by a
banking authority inthe country regulating such ffiliated depository indtitution, credit union, or foreign bank.
An dfiliateisaforeign bank that is controlled by or isunder common control with adepository inditution,
credit union, or foreign bank. See 31 U.S.C. 5318(j)(3).

6. What steps must a covered financid ingdtitution take to comply with section 5318(j)?

In order to comply with thelimitations on the direct and indirect provision of correspondent accountsto
foreign shell banks, a covered financid inditution must ensure that each foreign bank to whichiit providesa
correspondent account isnot ashell bank, and take reasonabl e stepsto ensure that correspondent accounts
provided to such foreign banks are not being used to indirectly provide banking servicesto foreign shell

banks. Although the proposed rule does not prescribe the manner in which a covered financid indtitution
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must satisfy its obligations under section 5318()), it does provide a safe harbor if a covered financid

indtitution wses the modd certifications in Appendix A and Appendix B for these purposes. A covered
financid indtitution that does not obtain, from aforeign bank or otherwise, the informeation necessary to fulfill
its obligations under section 5318(j) within the prescribed time periods must terminate its correspondent
account relationship with the concerned foreign bank.

The Department of the Treasury expectsthat covered financia ingtitutions, as required by 31 U.S.C.
5318()), will immediatdly terminate adl correspondent accountswith any foreign bank that it knowsto bea
shell bank that isnot aregulated affiliate, and will terminate any correspondent account with aforeign bank
that it knowsis being usad to indirectly provide banking servicesto aforeign shell bank. Because some
correspondent accounts, a the time of termination, may contain open securities or futures pogtions, a
covered financid inditution may exercise its commercidly reasonable discretion in liquidating such open
postions (including, but not limited to, following its ordinary practices upon the default of a client).
However, acovered financid ingtitution must take reasonabl e steps to ensure that an account that isin the
process of being terminated is not permitted to establish new positions.

B. Recordkeeping and Termination Requirements for Correspondent Accounts of Foreign

Banks

Under 31 U.S.C. 5318(k), asadded by section 319(b) of the Act, any covered financid ingtitution that
maintains a correspondent account in the United States for a foreign bank shal maintain records in the
United Statesidentifying: (1) the owner(s) of such foreign bank; and (2) the name and address of aperson
(asdefined in 31 CFR 103.11(z)) who residesin the United States and is authorized to accept service of

legd process for records regarding the correspondent account.
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Section 5318(k) authorizesthe Secretary and the Attorney Generd to issue asummons or subpoenato
any foreign bank that maintai ns a correspondent account in the United States and request recordsrelated to
such correspondent account, including records maintained outsde of the United States relating to the
deposit of fundsinto theforeign bank. The summonsor subpoenamay be served ontheforeign bank inthe
United Statesif theforeign bank hasarepresentativein the United States, or inaforeign country pursuant to
any mutud legd assstancetreaty, multilatera agreement, or other request for internationd law enforcement
assistance.

A covered financid indtitution must terminate any correspondent relationship with aforeign bank not
later than 10 business days after receipt of written notice from the Secretary or the Attorney Generd (in
each case, after consultation with the other) that the foreign bank has failed either: (1) to comply with the
summons or subpoena issued; or (2) to initiate proceedings in a United States court contesting such
summons or subpoena. See 31 U.S.C. 5318(k)(3)(C).

If acovered financid inditution fails to terminate the correspondent rel ationship upon receiving notice
from the Secretary or the Attorney Generd, it issubject to acivil pendty of up to $10,000 per day until the
correspondent relationship issoterminated. A covered financid ingtitutionisnot liableto any personinany
court or arbitration proceeding for terminating a correspondent relationship in accordance with section
5318(k).

1. What isa covered financid indtitution?

Thereisno satutory definition of ? covered financid inditutior? for purposes of section 5318(k). For
the following reasons, Treasury believes that ? covered financid inditutior? in section 5318(k) should be

read to have the same meaning astheidentica term in section 5318(j), whichincludes brokersand dedlers.
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Both sections 5318(j) and (k) ded with anti-money laundering efforts related to correspondent
relationships between U.S. financid indtitutions and foreign banks. Congress expressy included brokers
and dedersin the category of ? covered financid indtitutions? under section 5318(j) and required Treasury
to identify the types of accounts that brokers and dedlers maintain for foreign banks that are smilar to
correspondent accounts.  In addition, Congress provided that the same definition of ? correspondent
account? gppliesin both sections 5318(j) and (k).

Excluding brokers and deders from the category of ? covered financd inditutions? subject to the
recordkeeping requirements and account termination safeguards under section 5318(k) would be
incond stent with the statutory scheme and would not reflect acomprehensve gpproach to implementing the
Act? s anti-money laundering requirements. In addition, Treasury has broad authority under the Act to
establish anti-money laundering standards for securities brokers and dedlers. See 31 U.S.C. 5318(h).
Consequently, under the proposed rule, brokers and deders are covered financid ingtitutions subject to
section 5318(k).

2. What accounts are covered?

Section 5318(k) applies to ? correspondent accounts,? which has the same meaning as in section
5318(j), i.e., an account established to receive deposts from, make payments on behdf of a foreign
financid inditution, or handle other financid transactionsrelated to such indtitution. Inlight of the Act? suse
of the same definition of correspondent account in both sections 5318(j) and (k), Treasury believes that

both sections should be read as coextensive in the types of accounts to which they apply.

3. Who isan owner of aforeign bank?
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Section 5318(k) does not define ? owner? for purposes of the requirement that a covered financia
ingtitution maintain records of the owners of foreign banks to which it provides correspondent accounts.
Treasury is proposing to define an ? owner? as any person who is a ?large direct owner,? an ?indirect
owner,? and a ?reportable smal direct owner.? The proposed definition of each of these terms is
discussed below. For purposes of these definitions, ? person? means any individud, bank, corporation,
partnership, limited liability company, or any other legdl entity, except that members of the same family®
shal be considered one person, and each family member who has an ownership interest inthe foreign bank
must be identified. ?Voting sharesor other voting interests? means sharesor other intereststhet entitlethe
holder to vote for or sdlect directors (or individuas exercisng smilar functions).

The definition of ? owner? applies only with respect to the provisions of section 5318(k), which are
designed to facilitate the service of lega process. No inference may bedrawn asto the gpplicability of this
definition to other provisons of the Act, including the enhanced due diligence requirements of 31 U.S.C.
5318(i) (as added by section 312 of the Act), which setsforth different standards for reporting ownership
information.

Foreign banks that maintain U.S. branches or agencies are required by the Federd Reservetofilean
Annua Report (FR Y-7), which ligs the foreign bank? s agent for service of process in the U.S. and
information on the ownership of the foreign bank. The current FR Y-7 generdly requiresthe reporting of
persons who own, directly or indirectly, 5 percent or more of any class of the voting shares of a foreign

bank. A U.S. branch or agency of aforeign bank or other covered financid indtitution may usetherelevant

® The same family means parents, spouses, children, sblings, uncles, aunts, grandparents,
grandchildren, first cousins, second cousins, stepchildren, sepsiblings, parents-in-law and spouses of
any of the foregoing.
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portions of a current FR Y-7 filed by the foreign bank to meet its recordkeegping obligations under section
5318(k) with respect to a correspondent account the U.S. branch or agency or other covered financial
indtitution maintains for the foreign bank.

The definition of ? owner? inthe proposed ruleisintended to minimize reporting burdens by focusing
on those personswho are likely to have the ability to exert influence over the operations of aforeign bank.
The proposed definition necessarily reflects the complexity of ownership rdationships, including thosethat
can be used or structured to obscure controlling or influential owners of aforeign bank. The Department
recognizes that the reporting regime of FR Y-7 is sSgnificantly smpler that the proposed definition, but
believes that it would be more burdensome for foreign banks. Comments are specifically requested
concerning whether the Treasury should use the ownership criteria of FR Y-7 inlieu of the definition of
?owner? in the proposed rule.

a Whoisasmal direct owner of aforeign bank?

A ?amdl direct owner? of aforeign bank isa person who owns, controls, or has power to vote less
than 25 percent of the voting shares or other voting interests of the foreign bank. The identity of asmdl
direct owner is not subject to reporting unless such person isa? reportable smal direct owner.?

A ?reportable smdl direct owner? is. (1) each of two or more smal direct owners that in the
aggregate own 25 percent or more of any dass of the voting shares or other voting interests of the foreign
bank and are mg ority-owned by the same person, or by achain of mgority-owned persons,; or (2) each of
any one or more smdl direct owners that are mgority-owned by another amdl direct owner and in the
aggregate dl such small direct ownersown 25 percent or more of the voting sharesor other voting interests

of theforeign bank. In determining whoisa? reportable smal direct owner,? asmdl direct owner that owns
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or controlslessthan 5 percent of the voting shares or other voting interests of the foreign bank need not be
taken into account.

b. Who isalarge direct owner of aforeign bank?

A ?largedirect owner? of aforeign bank isaperson who: (1) owns, controls, or has power to vote 25
percent or more of any class of voting sharesor other voting interests of the foreign bank; or (2) controlsin
any manner the dection of a mgority of the directors (or individuds exercisng smilar functions) of the
foreignbank. A covered financid indtitution must obtain theidentity of each large direct owner of aforeign
bank.

¢. Who isan indirect owner of aforeign bank?

Anindirect owner isany person in the ownership chain of any largedirect owner or areportable small
direct owner who is not mgority-owned by another person. Indeterminingwhoisan ? indirect owner,? a
small direct owner that ownsor controlslessthan 5 percent of the voting sharesor other voting interests of
the foreign bank need not be taken into account. A covered financid ingtitution must obtain the identity of
each indirect owner of aforeign bank.

For example, if any two or more small direct owners of a foreign bank (1) in the aggregate own,
control, or have power to vote 25 percent or more of any class of voting securities or other voting interests
of the foreign bank, and (2) are mgority-owned by the same person, or by the same chain of mgority-
owned persons, the? indirect owner? isany personinthe ownership chain of those small direct ownerswho
is not mgority-owned by another person.

Similarly, if one or more smdl direct owners of aforeign bank is mgority-owned by another small
direct owner and in the aggregate al such smal direct owners own, control, or have power to vote 25

percent or more of any class of voting shares or other voting interests of the foreign bank, the ?indirect
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owner? is(1) thesmdl direct owner that isthe mgority-owner of the other smal direct owner(s), or (2) any
person in the ownership chain of the small direct owner that isthe mgority-owner of the other small direct
owner(s) that is not mgority-owned by another person.

Examples of reportable owners.

Exanple1. FB-1isaforeignbank. Voting securitiesof FB-1 are owned by Person C (15 percent),
Person D (35 percent), Person E (10 percent), Person F (20 percent), and Person G (20 percent).

Persons C and G are both magority-owned by Person X, which is mgority-owned by Person 'Y,
which is mgority-owned by Person Z, which is not mgority-owned by another person.

Person D is mgority-owned by Person V, which is mgority-owned by Person W, which is not
mgority-owned by another person.

Persons E and F are not owned by another person.

PersonsC, E, F, and G are small direct owners because each ownslessthan 25 percent of the voting
securities of FB-1. Theidentities of Persons C and G are reportable smdl direct ownersbecause: (1) in
the aggregate they own more than 25 percent of the voting securities of FB-1; and (2) they are mgority-
owned by the same indirect owner Z. The identities of Persons E and F are not subject to reporting.

Person D isalarge direct owner because it owns 25 percent or more of the voting securities of FB-1.
The identity of Person D is subject to reporting.

Person W isan indirect owner because it isamaority-owner of PersonV, which isamgority-owner
of Person D. The identity of Person W is subject to reporting. The identity of Person 'V is not subject to
reporting.

Person Z isan indirect owner becauseit isamaority-owner of Person 'Y, which isamgjority-owner

of Person X, which is a mgority-owner of Persons C and G, which are smdl direct owners that in the
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aggregate own 25 percent or more of the voting securities of FB-1. Theidentity of Person Z issubject to
reporting. Theidentities of Persons'Y and X are not subject to reporting.

Example 2. FB-2isaforeign bank. Voting securities of FB-2 are owned by Person K (20 percent)
and Person L (10 percent). Person K ismgority-owned by Person L. Person L isnot mgjority-owned by
another person. PersonsK and L are small direct owners. However, Person L isaso an indirect owner
subject to reporting because: (1) Person L is a mgority-owner of Person K; and (2) in the aggregate
Persons K and L own more than 25 percent of the voting securities of FB-2. Person K is areportable
smadl direct owner for the same reason.

Exanple3. Samefactsasin Example 2, except that Person L ismajority-owned by Person M, whois
mgority-owned by Person N, whoisnot mgority-owned by another person. Inthisexample, PersonN is
anindirect owner subject to reporting because Person N isthe person in the ownership chain of small direct
owner Person L andisnot mgority-owned by another person. PersonsK and L arereportablesmall direct
owners. Theidentity of Person M is not subject to reporting.

Example 4 FB-3isaforeign bank. 30 percent of the voting securities of FB-2 are owned by 6
members of the same family (as defined in the proposed rule) in amounts ranging from 2 percent to 10
percent. The 6 family members are consdered to be one person who isalarge direct owner of the bank.
Theidentity of each of the 6 family membersissubject to reporting. Other family memberswho do not own
voting securities in FB-3 are not subject to reporting.

4. What steps must a covered financid ingtitution take to comply with section 5318(k)(3)(B)(i)?

Although the proposed rule does not prescribethe manner in which acovered financid indtitution must
obtain information concerning theidentity of ownersof foreign banksand their agentsin the U.S. authorized

to recelve service of legal process, it does provide a safe harbor if a covered financid inditution uses the
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model certificationsin Appendix A and Appendix B for these purposes. A covered financid ingtitution that
does not obtain, from aforeign bank or otherwise, the information necessary to fulfill its obligations under
section 5318(k)(3)(B)(i) must terminate its correspondent account rel ationship with the concerned foreign
bank.
1. Submission of Comments

All comments will be avallable for public inspection and copying, and no materid in any comments,
including the name of any person submitting comments, will be recognized as confidentid. Materid not
intended to be disclosed to the public should not be submitted.
V. Regulatory Flexibility Act

It is hereby certified that this proposed rule is not likely to have a sgnificant economic impact on a
subgtantia number of smdl entities. Covered financid ingtitutions that are subject to the recordkesping
requirements in the statute and the proposed rule tend to be large indtitutions. Moreover, any economic
consequences that might result from the prohibition on dedingswith foreign shell banks, or from thefallure
of a foreign bank to provide the information necessary for a covered financid inditution to fulfill its
recordkeeping obligations, flow directly from the underlying statute. Accordingly, theanadyssprovisonsof
the Regulatory Flexibility Act (5 U.S.C. 601 et seg.) do not apply.

V. Executive Order 12866

This proposed ruleis not a? Sgnificant regulatory actior? as defined in Executive Order 12866.

Accordingly, aregulatory assessment is not required.

V1. Paperwork Reduction Act
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The collections of information contained in Appendix A to proposed 31 CFR Part 104 rulemaking
have been previoudy reviewed and agpproved by the Office of Management and Budget (OMB) in
accordance with the requirements of the Paperwork Reduction Act (44 U.S.C. 3501 et seq.), and assgned
OMB Control Number 1505-0184.

The collection of information contained in Appendix B to proposed 31 CFR Part 104 and the
recordkeeping requirement in proposed 31 CFR 104.40(e) have been submitted to OMB for review in
accordance with the requirements of the Paperwork Reduction Act.  An agency may not conduct or
sponsor, and aperson isnot required to respond to, acollection of information unlessit displaysacurrently
valid OMB control number.

Comments concerning the callection of information should be directed to OMB, Attention: Desk
Officer for the Department of the Treasury, Office of Information and Regulatory Affairs, New Executive
Office Building, Washington, DC 20503, and to the Department of the Treasury at the address previoudy
gpecified in the? ADDRESS? portion of thispreamble. Any such comments should be submitted not later
than [INSERT 60 DAY SAFTER THE DATE OF PUBLICATION IN THE FEDERAL REGISTER].

Comments are specificdly requested concerning:

Whether the collection of information is necessary for the proper performance of the functions of the
Department of the Treasury, induding whether the information will have practicd utility;

Theaccuracy of the estimated burden associated with the collection of information (see below), which
was developed in part on the basis of discussons with industry representatives.  The Department is
particularly interested in comments concerning the number of covered financid ingtitutionsand the number of
foreign banks for which correspondent accounts are maintained.

How to enhance the qudlity, utility, and clarity of the information to be collected;
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How to minimize the burden of complying with the collection of information, including the gpplication of
automated collection techniques or other forms of information technology; and

Egtimates of capitd or Sart-up costs and costs of operation, maintenance, and purchase of servicesto
provide information.

Thisinformation will engblefinancid inditutionsto comply with therequirementsof sections31 U.S.C.
5318(j) and (k), and will be used by Federa agenciesto verify compliance by covered financid inditutions
with these provisons. The respondents areforeign banksthat establish or maintain correspondent accounts
with U.S. finandd inditutions. Thereporting of thisinformation by foreign banking indtitutionsisvoluntary;
however falure to provide the information may preclude the establishment or the continuation of
correspondent accountswith U.S. financid ingtitutions. The recordkegpersare covered financid ingtitutions.

The recordkeeping requirement concerning owners and agents of foreign banks is required by statute.

Estimated tota annud reporting burden for Appendix B: 45,000 hours.

Estimated number of respondents (foreign banks): 9,000.

Estimated average annual reporting burden per respondent: 5 hours

Edtimated frequency of responses. Once every 2 years.

Estimated total annud recordkeeping burden: 18,000 hours.

Estimated number of recordkeepers (covered financid ingtitutions): 2000.

Estimated average annual recordkeeping burden per recordkeeper: 9 hours

List of Subjectsin 31 CFR Part 104

Banks, banking; brokers; counter money laundering; counter-terrorism; currency; foreign banking;

reporting and recordkeeping requirements.
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DATED: December 19, 2001

David D. Aufhauser
Generd Counsdl
Authority and I ssuance

For the reasons set forth in the preamble, the Treasury is amending 31 CFR subtitle B, chapter | by
adding part 104 to read asfollows:

PART 104? COUNTER MONEY LAUNDERING REQUIREMENTS

Subpart A--Definitions

Sec.
104.10 Definitions.

Subpart B? Anti Money Laundering Programs [Reser ved]

Subpart C--Special Due Diligence for Correspondent Accounts

and Private Banking Accounts

104.40 Records concerning owners of foreign banks and agents designated to receive service of
legal process; prohibition on correspondent accounts for foreign shell banks.
104.50 [Reserved]

Subpart D--Law Enfor cement Accessto Foreign Bank Records

104.60 Summons or subpoena of foreign bank records.
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104.70 Termination of correspondent relationship.
Subpart E? Cooper ative Effortsto Deter Money Laundering [Reserved]
Appendix A to Part 104 ? Certification Regarding Correspondent Accounts
Appendix B to Part 104 ? Recertification Regarding Correspondent Accounts
Authority: 31 U.S.C. 5318, 5318A; titlelll, secs 311, 313, 319, 352, Pub. L. 107-56, 115 Stat. 298,
306, 311, 322.
Subpart A? Definitions
? 104.10 Definitions.
For purposes of Subparts C and D:

(a) Attorney General means the Attorney Generd of the United States.

(b) Correspondent account means an account established to receive deposits from, make

payments on behdf of aforeign bank, or handle other financid transactions related to such bank.

(c) Covered financial institution means.

(2) Aninsured bank (as defined in section 3(h) of the Federa Deposit Insurance Act (12 U.S.C.
1813(h)) and any foreign branch of an insured bank;

(2) A commercid bank or trust company;

(3) A private banker;

(4) An agency or branch of aforeign bank in the United States;

(5) A credit union;

(6) A thrift indtitution;

(7) A corporation organized under section 25A of the Federa Reserve Act (12 U.S.C. 611 et

seq).); and
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(8) A broker or dedler registered with the Securities and Exchange Commission under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.).

(d) Foreign bank. (1) Theterm foreign bank means any organization that:

(i) is organized under the laws of aforeign country;

(i) engages in the business of banking;

(i) is recognized as a bank by the bank supervisory or monetary authority of the country of its
organization or principa banking operations, and

(iv) receives depoditsin the regular course of its business.

(2) For purposes of this definition:

(1) Theterm foreign bank includes a branch of aforeign bank in aterritory of the United States,
Puerto Rico, Guam, American Samoa, or the Virgin Idands.

(if) Theterm foreign bank does not include:

(A) A U.S. agency or branch of aforeign bank;

(B) An insured bank organized under the laws of a territory of the United States, Puerto Rico,
Guam, American Samoa, or the Virgin Idands;

(C) A foreign centrd bank or foreign monetary authority that functions as a centra bank; and

(D) the African Development Bank, Asian Devel opment Bank, Bank for Internationa Settlements,
European Bank for Recongtruction and Development, Inter- American Development Bank, Internationd
Bank for Recongtruction and Development (the World Bank), Internationa Finance Corporation,
International Monetary Fund, North American Deveopment Bank, African Development Bark,
International Devel opment Association, Multilateral Investment Guarantee Agency, and Smilar internationa

financid indtitutions of which the United States is a member or as otherwise designated by the Secretary.
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(e) Foreign shell bank means aforeign bank without a physical presence in any country.

(f) Majority-owned means a person who is owned 50 percent or more by another person.

(9) Owner means any large direct owner, indirect owner, and reportable smal direct owner. For
purposes of this definition:

(1) Large direct owner means a person who:

(i) Owns, controls, or has power to vote 25 percent or more of any class of voting shares or other
voting interests of the foreign bank; or

(i) Contralsinany manner theeection of amgority of thedirectors (or individudsexercisng smilar
functions) of the foreign bank.

(2) Small direct owner means a person who owns, controls, or has power to vote less than 25

percent of any class of voting shares or other voting interests of the foreign bank.

(3) Reportable small direct owner. (i) Subject to paragraph (g)(3)(ii) of this section, theterm

reportable small direct owner means:

(A) Each of two or more smdl direct ownerswho in the aggregate own 25 percent or more of any
class of voting shares or other voting interests of the foreign bank and are mgority-owned by the same
person, or by the same chain of mgority-owned persons; and

(B) Each of one or more smdl direct owners who are mgority-owned by another smal direct
owner and in the aggregate al such smdl direct owners own 25 percent or more of any class of voting
ghares or other voting interests of the foreign bank.

(i) In determining who is a reportable small direct owner for purposes of paragraph
(9)(3)(i) of thissection, asmal direct owner who owns or controlslessthan 5 percent of the voting shares

or other voting interests of the foreign bank need not be taken into account.
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(4) Indirect owner. (i) Theterm indirect owner means

(A) Any person in the ownership chain of any large direct owner who is not mgority-owned by
another person.

(B) Any person, includingasmdl direct owner who isamgjority-owner asdescribed in paragraph
(9)(3)(i)(B) of thissection, in the ownership chain of any reportable small direct owner who isnot mgority-
owned by another person.

(i) A person who is areportable small direct owner as defined in paragraph (g)(3) of thissection
need not aso be reported as an indirect owner under this paragraph (g)(4).

(5) Person meansany individud, bank, corporation, partnership, limited ligbility company, or any
other lega entity. For purposes of this definition:

(i) Members of the same family shal be considered to be one person.

(i) Theterm same family means parents, spouses, children, sblings, uncles, aunts, grandparents,
grandchildren, first cousins, second cousins, stepchildren, stepsiblings, parents-in-law and gpousesof any of
the foregoing.

(iif) Each member of the same family who has an ownership interest in a foreign bank must be
identified if the family is an owner because of the aggregate ownership interests of the members of the
family. In determining the ownership interests of the same family, any voting interest of any family member
shall be taken into account.

(6) Voting shares or other voting interestsmeans sharesor other intereststhat entitle the holder

to vote for or sdlect directors (or individuas exercisng Smilar functions).
(h) Person. Except with respect to paragraph (g) of this section, the term person shdl have the

same meaning as provided in section 103.11(2).
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(1) Physical presence means aplace of business that:

(1) Ismaintained by aforeign bank;

(2) Islocated at afixed address (other than solely an electronic address or a post-officebox) ina
country in which the foreign bank is authorized to conduct banking activities, at which location theforeign
bank:

(1)) Employs 1 or more individuds on afull-time bas's, and

(i) Maintains operating records related to its banking activities, and

(3) Is subject to inspection by the banking authority that licensed the foreign bank to conduct
banking activities.

() Regulated affiliate (1) Theterm regulated affiliate means aforeign shell bank that:

(i) Isan afiliate of adepostory inditution, credit union, or foreign bank that maintains a physica
presence in the United States or aforeign country, as applicable; and

(i) 1s subject to supervison by a banking authority in the country regulating such effiliated
depository indtitution, credit union, or foreign bank.

(2) For purposes of this definition:

(i) Affiliate means any company that controls, is controlled by, or isunder common control with
another company.

(if) Control means:

(A) Ownership, control, or power to vote 25 percent or more of any class of voting shares
or other voting interests of another company; or

(B) Control in any manner the dection of amgority of the directors (or individuas

exercigng Smilar functions) of another company.
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(k) Secretary means the Secretary of the Treasury.

Subpart B? Anti Money Laundering Programs [Reser ved]

Subpart C--Special Due Diligence for Correspondent Accounts

and Private Banking Accounts

? 104.40 Recordsconcer ning ownersof foreign banksand agentsdesignated to receive service
of legal process; prohibition on correspondent accountsfor foreign shell banks.

(a) Requirements for covered financial institutions. (1) Records of owners and agents. A

covered financid indtitution that maintains a correspondent account in the United States for aforeign bank
shdl maintain records in the United States identifying the owners of each such foreign bank and the name
and address of a person who residesin the United States and is authorized, and has agreed to be an agent
to accept service of lega processfor records regarding each such account. For purposes of this section,
any correspondent account maintained by aforeign branch of a covered financid indtitution for aforeign
bank shall be deemed to be maintained in the United States.

(2)_Prohibition on correspondent accounts for foreign shell banks (i) A covered financid

ingtitution shdl not establish, maintain, administer, or manage a correspondent account in the United States
for, or on behdf of, aforeign shell bank.

(i1) A covered financid ingtitution shall take reasonable steps to ensure that any correspondent
account established, maintained, administered, or managed by that covered financid indtitution in the United
States for aforeign bank is not being used by that foreign bank to indirectly provide banking servicesto a

foreign shell bank.
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(i) Nothing in this paragraph (8)(2) prohibits a covered financid inditution from providing a
correspondent account or banking services to aregulated affiliate.

(iv) For purposes of this paragraph (8)(2), any correspondent account established, maintained,
administered, or managed by a foreign branch of a covered financid inditution shal be deemed to be
established, maintained, administered, or managed in the United States.

(b) Safe harbor. Subject to paragraph (d) of this section, a covered financid ingtitution will be
deemed to be in compliance with the requirements of paragraph (a) of this section with respect to aforeign
bank if the covered financid ingtitution obtainsfrom the foreign bank the certification described in Appendix
A tothis part (including dl annexes thereto).

(o) Verification requirements (1) Biennial verification. Atleast onceevery 2 years, acovered

financd inditution shdl verify the information previoudy provided by each foreign bank for which it
mai ntains a correspondent account, or otherwiserdied upon by the covered financid inditution for purposes
of this section.

(2) Interimverification. If & any timeacovered financid inditution hasreason to believethat any

information provided by a foreign bank or otherwise relied upon by the covered financia ingtitution for
purposes of this section isno longer correct, the covered financid indtitution shall request thet the foreign
bank verify such information.

(3) Safe harbor. Subject to paragraph (d) of this section, a covered finandd inditution will be
deemed to continue to be in compliance with the requirements of this paragraph (c) and paragraph (a) of
this section if the covered financid inditution obtains from the foreign bank:

(1) A revised Appendix A certification (including al annexes thereto); or

(i) The recertification described in Appendix B to this part.
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(d) Closure of correspondent accounts. (1) Accounts existing on [the date that is 30 days

after the date of publication of the final rule in the Federal Register]. Inthe case of aforeign bank

with respect to which acovered financid ingtitution maintains a.correspondent account that wasin existence
on [the datethat is 30 days after the date of publication of thefind rulein the Federd Register], thecovered
financid indtitution shdl closeal correspondent accounts with such foreign bank not later than [the date that
is 90 days after the date of publication of the fina rule in the Federd Regider] if the covered financid
ingtitution has not obtained, from the foreign bank or otherwise, theinformation described in Appendix A to
this part (including dl annexes thereto).

(2) Accounts established after [the date that is 30 days after the date of publication of the

final rulein the Federal Register] . Inthecase of aforeign bank with respect to which acovered financid

ingtitution establishes a correspondent account after [the date that is 30 days after the date of publication of
thefind ruleinthe Federd Regigter], the covered financid ingtitution shdl close such account if the covered
financid inditution has not obtained, from the foreign bank or otherwise, the information described in
Appendix A to this part (including al annexesthereto), or the information described in Appendix B to this
part, not later than the date that is:

(1) Inthe case of an account established before January 1, 2003, 60 calendar days after the date the
account is established; or

(i) Inthe case of an account established after December 31, 2002, 30 calendar days after the date
the account is established.

(3)_Verification of previously provided information. Inthecaseof aforeign bank fromwhicha

covered financid inditution requests a verification of information or with respect to which the covered

finandal indtitution otherwise undertakes to verify information pursuant to paragraph (c)(1) or (2) of this
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section, the covered financid ingtitution shall close dl correspondent accounts with such foreign bank if the
covered financid indtitution has not obtained, from theforeign bank or otherwise, theinformation described
in Appendix A to this part (including dl annexesthereto) or theinformation described in Appendix B tothis
part, not later than the date that is:

(1) Inthe case of aveification initiated before January 1, 2003, 90 caendar days after the date of
the request or otherwise undertaking the verification; or

(i) Inthe case of averificationinitiated after December 31, 2002, 60 calendar days after the date of
the request or otherwise undertaking the verification.

(4) Reestablishment of closed accounts and establishment of new accounts A covered

financid indtitution shdl not reestablish any account closed pursuant to this paragraph, and shdl not establish
any other correspondent account with the concerned foreign bank, until it obtains, from the foreign bank or
otherwise, the information described in Appendix A to this part (including al annexes thereto) or the
information described in Appendix B to this part, as appropriate.

(5) Limitation on liability. A covered financid inditution shal not be lidble to any personin any

court or arbitration proceeding for terminating a correspondent relationship in accordance with this
paragraph (d).

(e) Recordkeeping requirement. A covered financid inditution shdl retain the origind of any

document provided by aforeign bank, and the origina or acopy of any document otherwiserelied upon by
the covered financia indtitution, for purposes of this section, for a least 5 years after the date that the
covered financid inditution no longer maintains any account for such foreign bank. A covered financid
ingtitution shdl retain such records with respect to any foreign bank for such longer period asthe Secretary

may direct.
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() Special rules concerning infor mation requested prior to (the datethat is 30 days after the

date of publication of the final rule in the Federal Register). (1) Definition. For purposes of this

paragraph (f) the term ? Interim Guidance? means.

(i) the Interim Guidance of the Department of the Treasury dated November 20, 2001" and
published in the Federal Register on November 27, 2001; or

(i) the provisons of this part as published in the Federal Register on [INSERT DATE OF
PUBLICATION OF THIS NOTICE OF PROPOSED RULEMAKING].

(2) Safe harbors. (i) For purposes of paragraph (b) of this section, acovered financid indtitution
that requested aforeign bank to provide theinformation described in the Interim Guidance prior to [thedate
that is 30 days after the date of publication of thefina ruleinthe Federa Register] will be deemedto bein
compliance with the requirements of paragraph (&) of this section with respect to such foreign bank if the
foreign bank provides such information to the covered financid ingtitution on or before [the date that is 90
days after the date of publication of the fina rule in the Federd Register].

(i) Nothing in this section shall be construed to cause any information obtained pursuant to the
Interim Guidance to be consdered incorrect for purposes of paragraph (c)(2) of this section if such
information was obtained pursuant to arequest to aforeign bank made prior to [the date that is 30 days
after thedate of publication of thefind rulein the Federd Register] and received on or before [the date that
is 90 days after the date of publication of the find rule].

(iif) For purposes of paragraph (d)(1) of this section, the reference in paragraph (d)(1) of this

section to ? theinformation described in Appendix A tothis(including dl annexesthereto)? shdl bedeamed

1 The November 20, 2001 Interim Guidance may be found on the Treasury Internet Site at
http://www.treas.qov/press/rel eases/po813.htm.
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to refer to such information as described in the Interim Guidanceif such informeation was obtained pursuant
to arequest to aforeign bank made prior to [the date that is 30 days after the date of publication of thefind
rulein the Federd Register] and received on or before [the date that is 90 days after the date of publication
of thefind rulg).

(3) Verification of information. For purposes of paragraph (c)(1) of this section, information

obtained pursuant to arequest to a foreign bank made prior to [the date that is 30 days after the date of
publication of thefinal rulein the Federd Register] and received on or before [the date that is 90 days after
the date of publication of thefind rule] shdl be verified in accordance with the definitions and requirements
of this section.

(4) Recordkeeping requirement. Paragraph (e) of this section shdl gpply to any document

provided by aforeign bank, or otherwiserelied upon by acovered financid ingtitution, for purposes of the
Interim Guidance.

? 104.50 [Reser ved]

Subpart D--Law Enforcement Accessto Foreign Bank Records

? 104.60 Summonsor subpoena of foreign bank records.

(@) Issuance to foreign banks The Secretary or the Attorney Generd may iSsue a summons or
subpoena to any foreign bark that maintains a correspondent account in the United States and request
records related to such correspondent account, including records maintained outsde of the United States
relating to the deposit of funds into the foreign bank. The summons or subpoena may be served on the

foreign bank inthe United Statesif the foreign bank has arepresentativein the United States, or inaforeign
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country pursuant to any mutud legd assstance treaty, multilateral agreement, or other request for
internationd |law enforcement assistance.

(b) Issuance to covered financial institutions. Upon receipt of awritten request from aFedera

law enforcement officer for information required to be maintained by acovered financia inditution under ?
104.40, the covered financid indtitution shdl provide theinformation to the requesting officer not |ater than 7
days after receipt of the request.

? 104.70 Termination of correspondent relationship.

(& Termination upon receipt of notice. A covered financid inditution shall terminate any

correspondent relationship with aforeign bank not later than 10 business days after receipt of written notice
from the Secretary or the Attorney Generd (in each case, after consultation with the other) that the foreign
bank has failed:

(1) To comply with a summons or subpoenaissued under ? 104.60(a); or

(2) Toinitiate proceedingsin a United States court contesting such summons or subpoena.

(b) Limitation on liability. A covered financid inditution shal not be lidble to any personin any

court or arbitration proceeding for terminating a correspondent relationship in accordance with paragraph
(a) of this section.

(c) Failure to terminate relationship. Failure to terminate a correspondent relationship in

accordance with this section shdl render the covered financid indtitution liable for acivil pendty of up to

$10,000 per day until the correspondent relationship is o terminated.

Subpart E? Cooper ative Effortsto Deter Money Laundering [Reserved]



APPENDIX A —CERTIFICATION REGARDING CORRESPONDENT ACCOUNTS

CERTIFICATION FOR PURPOSES OF SECTIONS 5318(j) AND 5318(k)
OF TITLE 31, UNITED STATESCODE

[OMB Control Number 1505-0184]

The information contained in this Certification is sought pursuant to Sections 5318(j)
and 5318(k) of Title 31 of the United States Code, asadded by sections 313 and 319(b) of the USA
PATRIOT Act of 2001 (Public Law 107-56).

The undersigned finandid indtitution,

(a“Foreign bank” as defined in 31

CFR 104.10(d)), has established one or more accounts with

(a“Covered Financid Ingtitution”) to

recelve depogits from, make payments on behdf of, or handle other financid transactions reated to
Foreign Bank (the “ correspondent accounts’). Foreign Bank hereby certifies, by an individua
authorized to make such certification, as follows:

1. Foreign Bank (check appropriate box and complete Annex I):

] (8 Maintains a place of business thet (i) is located at a fixed address (other than solely an
electronic address or apost office box) in acountry in which Foreign Bank isauthorized by
such country to conduct banking activities, at which location Foreign Bank employsoneor
more individuds on afull-time bassand maintains operating recordsrel ated to itsbanking
activities, and (ii) is subject to ingpection by the banking authority that licensed Foreign
Bank to conduct banking activities (hereinafter referred to asa* physical presence’);

] (b) Does not have aphysical presence inany country, but the Foreign Bank (i) isan filiate
of a U.S. depository ingtitution, U.S. credit union, or a Foreign bank that maintains a
physical presenceinacountry; and (i) isaso subject to supervision by the same banking
authority in the country that regulates such affiliated depository indtitution, credit union, or
foreign bank (the Foreign Bank isthusa* regulated affiliate™); or

[] (c) Doesnot have aphysical presencein acountry and is not aregulated affiliate.
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2. Foreign Bank does not use any correspondent account with the Covered Financia
Ingtitution to indirectly provide banking services to any foreign bank that does not
have aphysical presencein any country, and that isnot aregulated affiliate.

3. Foreign Bank has no owner () (as defined below) except as set forth in Annex 1. For
purposes of this Certification, an owner meansany lar ge dir ect owner, any indirect
owner, and any reportable small direct owner asthese terms are defined 31 CFR
104.10(g). Generdly:

A largedirect owner isaperson who: (1) owns, controls, or has power to vote 25 percent
or more of any class of voting shares or other voting interests of the foreign bank; or (2)
controls in any manner the eection of amgority of the directors (or individuads exercigng Smilar
functions) of the foreign bank.

A small direct owner isaper son who owns, controls, or has power to vote lessthan 25 percent
of any classof voting shares or other voting interests of theforeign bank. A smal direct owner need
not be reported on Annex 1l unlessit isareportable smdl direct owner.

A reportable small direct owner means. (1) each of two or more small direct ownerswho in
the aggregate own 25 percent or more of any class of voting shares or other voting interests of
the foreign bank and are mgority-owned by the same indirect owner; or

(2) each of any one or more small direct owners who are mgority-owned by another small
direct owner and in the aggregate dl such smal direct owners own 25 percent or more of any
class of voting shares or other voting interests of the foreign bank. In determining whoisa
reportable smal direct owner, asmall direct owner that owns or controls less than 5 percent of
the voting shares or other voting interests of the foreign bank need not be taken into account.

Anindirect owner means. Any person in the ownership chain of any large direct owner or
reportable smal direct owner who is not mgority-owned by another person.

For purposes of this Certification, (i) “person” means any individud, bank, corporation,
partnership, limited ligbility company or any other lega entity; (ii) voting securities or other
voting interests means securities or other interests that entitle the holder to vote for or sdlect
directors (or individuas exercising smilar functions); and (iii) members of the samefamily” shall be
considered one per son.

4. Theindividud or entity (“Agent”) identified in Annex 111, resident in the United
States at the address (not a post office box) set forth in Annex 111, is authorized to
accept service of lega process from the Secretary of the Treasury or the Attorney
Generd of the United States pursuant to Section 5318(K) of title 31, United States

* The same family means parents, spouses, children, siblings, uncles, aunts, grandparents, grandchildren,
first cousins, second cousins, stepchildren, stepsiblings, parents-in-law and spouses of any of the
foregoing. In determining the ownership interests of the same family, any voting interest of any family
member shall be taken into account. Each family member with an ownership interest must be reported.
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Code.

5. Foregn Bank shdl notify in writing within 30 cdendar days each financid indtitution
in the United States at which it maintains a correspondent account of any changein
facts or circumstances as reported in this Certification and the Annexes hereto.

6. Foreign Bank understandsthat each financid inditution in the United States at which it maintans
a correspondent account may provide a copy of this Certification to the Secretary of the
Treasury and the Attorney Generd of the United States.

[, (name), certify that | have read and understand this
Catification and the Annexes hereto and that the satements made in this Certification and the
Annexes hereto are true and correct.

This Certification is made on behdf of (name of
Foreign Bank), a banking inditution organized under the laws of
(specify country).

| understand that the statements contained in this Certification and the Annexes hereto may be
transmitted to one or more departments or agencies of the United States of Americafor purpose of
fulfilling such departments and agencies governmenta functions.

[Signature]

[Title]

Executed onthis day of , 200

Received, reviewed and accepted by:

Name:
Title:
For:

[Name of Covered Financia Indtitution]

Date
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Annex |

1. Tobecompleted if Foreign Bank checked paragraph 1(a) of the
Certification:

(A)  Foreign Bank maintains a place of busness a

[Street Address]

in
[Country]

(B)  Thebanking authority that has the right to ingpect the place of business
referredtoin (A) is

[Name of Banking Authority]

2. Tobecompleted if Foreign Bank checked paragraph 1(b) of the
Certification:

(A)  Foreign Bank's effiliate thet isregulated is

, which maintains aphysical presence at

[Name of Affiliate]

[Street Address]

in
[Country]

(B) The banking authority that supervises both the Foreign Bank and its efiliate is

[Name of Banking Authority]
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Name and Address
of Owner(s

Annex Il

Name

Address
(No Post Office Boxes)

Attach Additional Sheetsif Necessary

39




Name and Address
of Agent Designated to Accept Service of Legal Process

Annex |1

Name

Address

(No Post Office Boxes)

Phone No.

Fax No.

E-mail Address
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APPENDIX B —RECERTIFICATION REGARDING CORRESPONDENT ACCOUNTS

FOR PURPOSES OF SECTIONS 5318(j) AND 5318(k) OF
TITLE 31, UNITED STATESCODE

[OMB CONTROL NUMBER 1505 |
The information contained in this Certification is sought pursuant to Sections 5318(j)
and 5318(K) of Title 31 of the United States Code, asadded by sections 313 and 319(b) of the USA
PATRIOT Act of 2001 (Public Law 107-56).

The undersigned financia ingtitution,

(a“Foreign Bank” as

defined in 31 CFR 104.10(d)), has established one or more accounts with

(a"Covered Financid Indtitution”) to receive deposits from, make payments on behalf of, or handle
other financid transactions related to Foreign Bank (the “ correspondent accounts’). Foreign Bank
hereby certifies, by an individua authorized to make such certification, as follows

D The information contained in the certification to the Covered Financid Ingtitution
dated remains true and correct.

[ Theinformation contained in the certification to the Covered Finandial Ingtitution
dated Is revised by the information provided with
this certification (attach a satement describing the information thet is no longer
correct and indicating the correct information).

l, (name), certify that | have read and

understand this Certification and that the satements made in this Certification is true and

correct.
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This Certification is made on behalf of

(name of Foreign Bank), a

banking ingtitution organized under the laws of

(Specify Country)

| understand thet the statements contained in this Certification may be transmitted to one or more
departments or agencies of the United States of America for purpose of fulfilling such departments and
agencies governmentd functions.

[Signature]

[Title]

Executed on this day of , 200

Received, reviewed and accepted by:

Name:
Title:
For:

[Name of Covered Financia Indtitution]

Date
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