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EXECUTIVE SUMMARY

In 1999, the Legidature enacted Senate Bill 143 which dedlt with the subject of attorney
disciplinein the State of California.  SB143 added Section 6095.1 to the Business and Professions
Code. Section 6095.1 requires the State Bar of Californiato compile satistics relating to the
corrdation of law firm sze with complaints received and disciplinary action taken and then report those
datigtics to the Senate Committee on Judiciary and the Assembly Committee on Judiciary, on or before
June 30, 2001.

Section 6095.1 charges the State Bar with focusing on two perceptions about the disciplinary
system. Firg, the State Bar is charged with studying whether a disproportionate number of disciplinary
proceedings are prosecuted againgt solo practitioners and smadl firm attorneys, as compared to
proceedings brought againgt attorneys practicing in large law firms. Second, the State Bar is to report
on procedures in place or under consideration to correct any ingtitutional bias and report on changes
that would make the discipline system more equitable.

The State Bar has found:

. The numbers and percentages of disciplinary prosecutions are commensurate with the
numbers and percentages of investigations opened againgt solo practitioners and small
firm practitioners, as compared to large firm attorneys.

. It isthe number of complaints filed againg solo practitioners and smdl firm
practitioners that is disproportionate to the generd attorney population in the three sizes
of law firms

. That there is no indtitutiond bias againgt solo practitioners and amdl firm attorneys.

The State Bar’ s findings are based on a study conducted by a consultant, Hilton Farnkopf &
Hobson, LLC. Statistics compiled by the consultant support long-held contentions by Bar staff and
lawyers defense counsd that solo and smdl firm atorneys.

. Often find themsdlves so overworked that they miss deadlines or fail to communicate
with clients.
. Sometimes experience money worries and violate ethica rules by “borrowing” from
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their dlients trust accounts.

. Do not have enough support staff to manage correspondence or back them up when
they are involved in atrid, becomeill, or take a vacation.

. Frequently, in contrast to large firm attorneys, do not cooperate with State Bar
investigations of aleged misconduct or have the resources to employ a defense
attorney.

. Often, even when they cooperate, do not have documentation to defend themselves

agang the dlegations.

In this report, the State Bar describes what it will continue to do, and what it is considering
doing, to ensure that resources are used fairly and equitably. Since theissue of disproportionate
prosecutions begins with the number of complaints made againgt solo practitioners and smdl firm
attorneys, the State Bar focuses on preventive measures designed to assst these attorneysto avoid
having disciplinary complaints brought againgt them. Educationd programs designed to assist solo
practitioners and small firm attorneys are amagjor focus of the State Bar.



. BUSINESS AND PROFESSIONS CODE SECTION 6095.1

For convenience, the text of Business and Professions Code Section 6095.1 is st forth below.
It provides that:

“(@ Beginning on April 1, 2000, and through March 31, 2001, the State Bar shall
compile gatistics indicating the number of complaints againg atorneys, broken down to reflect
the percentage of complaints brought againg attorneys practicing as solo practitioners, in small
law firms or partnerships, and in large law firms. The State Bar shal dso compile datistics
indicating the percentage of complaints that are investigated, the percentage of complaints that
are prosecuted, and the outcomes of those prosecutions againgt solo practitioners, attorneys
practicing in small law firms or partnerships, and attorneys practicing in large law firms. For the
purposes of the study, agreementsin lieu of discipline shal not be counted as prosecutions.
Practicing attorneys shdl provide any information that is requested by the bar deemed
necessary for the purpose of compiling the satistics. For purposes of this section, “smdl law
firm” means afirm, partnership, association, corporation, or limited liability partnership that
includes 10 or fewer atorneys.

(b) On or before June 30, 2001, the State Bar shall issue awritten report to the Senate
Committee on Judiciary and the Assembly Committee on Judiciary on procedures used in the
disciplinary process to ensure that resources of the State Bar are used fairly and equitably in the
Investigation and prosecution of complaints againg attorneys. In particular, the report shall
focus on whether disciplinary proceedings are brought in disproportionate numbers againgt
atorneys practicing as solo practitioners or in smal law firms or partnership, as compared to
proceedings brought againg attorneys practicing in large law firms. The report shdl dso
describe any procedures in place or under consideration to correct any ingtitutiond bias and
shdl include adiscussion of, and recommendations regarding, any additiond changesto the
discipline process that would make it more equitable. In particular, the State Bar shall consider
disciplinary avenues other than the investigation and prosecution of complaints against
attorneys. After issuing the report, the State Bar shal continue to compile and maintain
datistics pursuant to subdivison (8), and shal make those dtatistics available to the public upon
request.

(¢) Procedures used in the disciplinary process shall ensure that resources of the State
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Bar are used fairly and equitably in the investigation and prosecution of complaints againg dl
attorneys. Disciplinary proceedings shdl not be brought in disproportionate numbers against
atorneys practicing as solo practitioners or in small law firms or partnerships, as compared to
proceedings brought againg atorneys practicing in large law firms, unless the number of
complaints againgt solo practitioners, or atorneys practicing in smdl law firms or partnership, is
commensurate with the higher number of disciplinary proceedings.

(d) The report of the State Bar prepared pursuant to this section shall not be used asa
defense or mitigating factor in any disciplinary proceeding againgt an attorney.”

1. CONSULTANT’'S REPORT

The State Bar engaged the firm of Hilton Farnkopf & Hobson, LLC? to perform a statitical
study of data gathered by the State Bar pursuant to Business and Professions Code Section 6095.1.
Thisfirm had previoudy assisted the State Bar in cregting aformulafor assessing disciplinary costs
againg publicly disciplined attorneys, as provided in Business and Professions Code Section 6086.10.
For the report on law firm sSize of accused attorneys, the consultant firm was engaged to provide an
independent andlysis and report which compared the proportion of investigations opened and the
proportion of cases prosecuted and completed in relation to firm size as defined in Section 6095.1.

A. DATA COLLECTION.

1. Sources of Information re Size of Attorney’s Firm

1. In April 2000, the State Bar of Cdifornia sought requests from four qualified firms for
proposasto perform agtatistica study and prepare a written report related to law firm size and
complaints againg Cdifornia atorneys. Following the State Bar' s competitive bid process, in July
2000 the firm of Hilton Farnkopf & Hobson was selected to conduct the study at a cost of
$49,906.00. The firm provides financia, economic, and general consulting servicesto legd, regulatory
and industrid public agencieslocated primarily in the western United States. It works on numerous
projects involving third party data, independent verification of financia and operationd data, and report
preparation. Among its clients are the Orange County Sanitation Didtrict, the Bay Area Water Users
Association, the West Valey Solid Waste Management Authority, and the San Francisco Water
Department.
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The State Bar does not maintain demographic information on the sze of the law firmsin which
members practice, nor is this information compiled by any third party entity known to the State Bar. In
order to comply with SB 143, staff of the State Bar’ s Office of the Chief Trid Counsel began collecting
data on complaints coming into the disciplinary system beginning April 1, 2000. Since the most relidble
source of information would be the accused attorney, staff placed telephone cdls informing the attorney
that satidtica information regarding law firm sze was being gathered pursuant to statute and when
possible, obtained the required information directly from the accused attorney. Where staff was unable
to locate or communicate directly with the accused attorney, staff attempted to determine the
information from such indirect sources as atorney letterhead or other information provided in the
complaint file, or information gleaned from prior disciplinary experience with thet attorney. Early on,
daff compared the information they gathered with information provided by complainants on the sze of
the accused attorney’ s law firm. Staff quickly determined that while complainants provided the
information to the best of their knowledge, in a Significant number of ingtances, the complainant’s
perception was not accurate. Therefore, complainants were generdly not utilized as a source for
determining the Size of an accused atorney’s law firm. In Stuations where there was insufficient
information on the Size of an attorney’ s law firm, aff indicated the Sze as being unknown.

2. Sizeof Firm at Time of Complaint Versus Time of Misconduct.

State Bar s&ff gathered information on the Sze of the accused attorney’ s law firm at the time
when the complainant filed the complaint. Later on, in January 2001, information was gathered for
disciplined attorneys firm sizes a the time that misconduct occurred. The State Bar found no
datidicdly sgnificant variation in the information regarding firm size based on when the information was
gathered.

B. CONSULTANT'SMETHODOLOGY.

Hilton Farnkopf & Hobson prepared areport dated June 5, 2001, which is attached to this
report. The consultant’s study was to be based on complaints coming into the disciplinary system
between April 1, 2000 and March 31, 2001. However, to ensure timely compliance with the statutory
reporting deadline, the consultant had to begin their work well in advance of the March 31, 2001
ending date for gathering data. Hilton Farnkopf & Hobson took a sample based on an assumption that
there would be an estimated 4,000 investigations opened between April 1, 2000 and March 31, 2001.
To achieve a 95 percent confidence level with amargin of error of plusminus five percent, they
cdculated the total number of required sample investigation files as being 352. In actudity, the number
of investigations opened between April 1, 2000 and March 31, 2001, was 3,255. Thus, they tested a
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dightly larger sample than was required for this 95 percent confidence leve.

The consultant also reviewed data accumulated by the State Bar on the Sze of law firm for a
second group of attorneys. The second group were dl attorneys for whom disciplinary cases were
completed between April 1, 2000 and September 30, 2000. The number of attorneys disciplined
between April 1, 2000 and September 30, 2000, was 218. The consultant made an assumption that
the estimated number of attorneys for whom disciplinary cases were completed during aone year
period beginning on April 1, 2000 and ending on March 31, 2001, would be 450 cases. In actudity,
the number of discipline cases completed for the one year period was 416. This meant the sample size
was larger than would have been required by the actua number of attorneys disciplined in the one year
period. To achieve a95 percent confidence level with amargin of error of plugminus five percent,
Hilton Farnkopf & Hobson sampled 208 files in which discipline was completed. Hilton Farnkopf &
Hobson's definition of “completed” cases included prosecuted cases which ultimately resulted in no
discipline being imposed.

Hilton Farnkopf & Hobson randomly sdected case files which they wished to review. The
consultant determined each atorney’ s firm size by reviewing the file contents, which included a
digtinctive orange colored sheet of paper on which the State Bar’ s staff had indicated the size of the
atorney’slaw firm. 1f no documentation was found in the file, the consultant independently determined
the firm size by telephone, by the file contents, or the internet.  In two instances where the consultant
was unable to determine the firm size for an attorney, the consultant replaced those attorneys with two
attorneys from an dternates list. Thus, for dl files reviewed by the consultant, the Size of the accused
atorney’ s law firm was known.

The consultant accepted the State Bar’ s representation that the Bar had provided a complete
list of investigations opened and discipline cases completed during the one-year period being studied.
The consultant selected afew files and independently called the attorney to verify the firm size recorded
by State Bar staff. For each of the files sdlected, the consultant confirmed that the firm size recorded
by staff was correct. The consultant did not verify the number of complaints which the State Bar
opened againgt attorneys between April 1, 2000 and March 31, 2001.

C. CONSULTANT SFINDINGS.

For investigations opened between April 1, 2000 and March 31, 2001, the consultant’s sample
population reveded the following numbers and percentages for size of law firms of accused attorneysin
each category set forth in SB 143:
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Sample of Investigations Opened

Law Firm Sze Number of Attorneys

Percentage of Totd

1 241
2-10 92
11+ 19
Total 352

68.47%
26.14%
5.40%
100.00%

Just over two-thirds of investigation files opened were for solo practitioners. Approximately one-fourth
were for atorneysin smdl firms or partnerships of two to ten attorneys. Approximately one in twenty
investigation files opened were for atorneysin large firms of more than ten attorneys.

For disciplinary cases completed between April 1, 2000 and March 31, 2001, the consultant’s
sample population reveaed the following numbers and percentages for law firm size of accused

attorneys for each category set forth in SB 143:

Sample of Disciplinary Cases Prosecuted and Completed

Law Frm Sze Number of Attorneys

Percentage of Total

1 163
2-10 40
11+ 5
Total 208

78.37%
19.23%
2.40%
100.00%

Just over three-fourths of the disciplinary cases prosecuted and completed were for solo practitioners.
Approximately one-fifth of the attorneys werein smal firms or partnerships of two to ten atorneys.



State Bar’'s SB 143 Report
June 2001

Approximately one in forty-two of the disciplinary cases prosecuted and completed were for attorneys
in large firms of more than ten atorneys.

Hilton Farnkopf & Hobson atempted to obtain demographic information on the size of law
firms of atorneys who are members of the State Bar. The State Bar does not maintain thisinformation.
After expending some effort, the consultant determined that there is no single resource that contains an
exhaudtive ligting of dl atorneysand law firmsin Cdifornia However, the consultant located a 1994
Rand study done for the State Bar which was conducted to provide an informed view of the future of
thelega professon in Cdifornia Study participants were asked about the Sze of the law firm for which
they worked. The consultant believes that the Rand study report indicates that a sufficient number of
responses were received to be atisticaly vaid. The 1994 Rand study, though dated, is the best
available information of sze of law firmsin which Cdifornialawyers practice. The Rand study
percentages of atorneysin different Sze law firmsis given below:

Tablelll
Rand Sudy of Law Firm Demographics - 1994

Lav Frm Sze _ Percentage

1 23%

2-10 33%

11+ 42%
Non-law related 3%
Totd 100%

D. CONSULTANT'S CONCLUSIONS.

The consultant noted that for solo practitioners and smdl firm practitioners, the proportion of
Investigations opened, and the proportion of discipline cases completed during the period of April 1,
2000 through March 31, 2001 is sgnificantly greater than the proportion of attorneys reported in the
Rand study. However, the consultant further noted that the Legidature' s concern was that the
proportion of disciplinary prosecutions and cases completed againgt solo and smal size law firms, as
compared to atorneysin large Sze law firms, be commensurate with the proportion of complaints
againg attorneysin each of those size categories. Hilton Farnkopf & Hobson concluded that, based on
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the sample tested, the proportion of disciplinary cases completed for solo practitioners and smadl firm
attorneys during the one year period of the study was much closer to the proportion of investigations
opened for solo practitioner and smdl firm attorneys, athough the proportion of cases completed
exceeded the proportion of investigations opened by approximately ten percent, plus or minusfive
percent, for solo practitioners for the study period.

The consultant suggested one reason for the disproportion is the difference in populations of
attorneys sudied. The sample of investigations opened was for attorneys for whom complaints were
received between April 1, 2000 through March 31, 2001, and most of these cases had not been
completed by the end of the study period. On the other hand, the consultant noted that the sample of
disciplinary cases prosecuted to completion during the one-year study period represented complaints
received aslong ago as 1991.2 Only five of the sample cases where discipline was completed during
the study period were complaints which were aso opened for investigation during the study period.
The consultant reported that the timing of the completion of disciplinary cases would affect the rdative
proportions caculated.

E. NUMBER OF COMPLAINTS MADE AGAINST ATTORNEYS.

Between April 1, 2000 and March 31, 2001, the State Bar received 12,461 inquiries about
Cdiforniaatorneys. Aninquiry isacommunication received by the Intake Unit of the Office of the
Chief Tria Counsd concerning the conduct of amember. It is evauated to determine whether any
action iswarranted by the State Bar. Inquiries remain in the Intake Unit for resolution, unlessthey are
turned into a“complaint”. The Office of the Chief Tria Counsd’ s Intake Unit opens a*“complaint”
when it determines that an inquiry or other communication warrants an investigation of aleged
misconduct which, if the alegations are proven, may result in discipline of the member. For theinquiries
received between April 1, 2000 and March 31, 2001, the State Bar determined that 54 percent were
about solo practitioners, 35 percent were about smal firm practitioners, and 11 percent were about
large Szelaw firms

Although the State Bar received 12,461 communications as inquiries during the one year study
period, only 3,255 “complaints’ were opened for investigation. What are the reasons why an inquiry
would not become a complaint?

22. Completion of the 1991 complaint was delayed due to the virtua shut down of the
discipline system in June 1998, which is described in the next section of the report.
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1. Inquiry Resolutions.

Each year the State Bar is required by legidation to make an annud report on the discipline
system to the Chief Justice of the Cdifornia Supreme Court, the Governor, the Speaker of the
Assembly, and the President Pro Tempore of the Senate. Included in the information provided in the
Annua Report is a chart showing the resolution of inquiries received for the caendar year and for
severd prior cendar years. For caendar years 1997, 1998, 1999, and 2000, roughly haf of the
inquiries do not proceed to investigation due to insufficient evidence/proof of the dlegations. Other
reasons why inquiries do not proceed on to investigation include: the matter is appropriate for
resolution by fee arbitration, there is no merit to the concern expressed, conduct is already being
monitored as acrimina action or conviction, lack of jurisdiction, accused attorney was disbarred or
resgned with charges pending in another matter, or the matter was resolved between the complainant
and accused attorney.

2. Prioritization of Allegations.

The Office of the Chief Trid Counsd recognizes that many matters entering the system do not
riseto aleve warranting formd discipline. Asaresult, an important function of the Intake Unit isto
identify, at the earliest possible moment, cases for appropriate non-disciplinary digposition. A
component of the determination of which matters will be opened for investigation was cregted as a
result of the State Bar’ s recent funding crisis. As background, in June 1998 the State Bar was forced
to dramaticaly reduce its operations when former Governor Pete Wilson's vetoed the State Bar' s fee
bill for 1998. The State Bar’ s disciplinary system was virtudly shut down for eight months, until March
1, 1999, when the Cdifornia Supreme Court issued a specia fee assessment on attorneys which
permitted the discipline system to reopen. The Office of the Chief Tria Counsel had to ded with
goproximately 8,000 unaddressed disciplinary matters lying dormant in the discipline system and a Saff
reduction after the reopening of the system, to 65 percent of pre-shut down numbers. The Office of the
Chief Tria Counsd, in consultation with Discipline Specid Master Elwood Lui who was gppointed by
the Supreme Court to oversee disbursement of the funds generated by the special assessment,
proposed to the Board of Governors of the State Bar that a priority system be utilized for categorizing
and resolving complaints. The Statement of Disciplinary Prioritiesisatool used to promptly resolve
low priority matters, thereby clearing them out of the discipline system with aminima use of
investigative resources and alowing the overal resources of the Office of the Chief Trid Counsd to
focus upon the most egregious cases.

The Statement of Disciplinary Priorities designates as Priority | and Priority 11, those matters
which pose the most Sgnificant threat of harm to the public and which are likdly to result in discipline
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being imposed. For example, misappropriation of client funds, a pattern of failing to perform services,
or multiple violations which, when taken in their entirety are likely to result in at least one year actud
sugpension, are given a Priority | designation. Priority | and Priority 11 complaints are promptly
identified, opened for investigation and prosecuted. Priority 111 and Priority IV designations are those
matters in which there is no apparent subgtantia harm to the clients or others, and which are unlikely to
result in disciplinary action and may even be dismissed outright or held for further evaluation depending
on avallable resources. The Intake Unit has the ability to issue resource letters to resolve minor matters
which would not result in discipline being imposed, even if misconduct were established. Some Priority
11 and IV matters are resolved in thisway. Examples of Priority Il designation are an isolated delay
or falure to ddiver adlient file, or afee digpute surrounding failure to return an unearned fee after partia
work iscompleted. Priority 111 and Priority 1V matters stay in the Intake Unit, except where the matter
relates to an attorney for whom other complaints are being investigated in which case the matter may be
sent forward for investigation and consderation in conjunction with the other open investigation matters.

The Priorities have been utilized since March 1, 1999 to determine which complaints will be
investigated. The Intake Unit's Saff reviews the adlegations raised by a complainant and designates the
goppropriate priority for the dlegations taken in their entirety. Asaresult of this process, the number of
inquiries that are opened and advanced to complaint status are on a downward trend.

The 3,255 investigation files opened between April 1, 2000 and March 31, 2001 were Priority

| and Il matters. A few Priority Il and IV matters were sent forward for investigation and
condderation in conjunction with other open investigations.

1. ARE COMPLAINTS PROSECUTED IN DISPROPORTIONATE NUMBERS?

Subsection (b) of Business and Professions Code Section 6095.1 ingtructs the State Bar to
focus on whether disciplinary proceedings are brought in disproportionate numbers againg attorneys
practicing as olo practitioners or in small law firms as compared to proceedings brought against
atorneys practicing in large law firms. Subsection (¢) of Section 6095.1 further provides that
disciplinary proceedings shdl not be brought in disproportionate numbers againgt solo practitioners or
atorneysin smdl law firms, as compared to proceedings brought againg atorneysin large law firms,
unless the number of complaints against solo practitioners or etorneysin smal law firmsis
commensurate with the higher number of disciplinary proceedings. (Emphasis added.)

Asnoted in Table I, which lists the percentages of Sample of Investigations Opened by firm
sze, and Tablell, which ligts the percentages of Sample of Disciplinary Cases Prosecuted and
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Completed, the consultant found that the proportion of cases where disciplinary prosecutions were
brought and completed exceeded the proportion of investigations opened by approximately ten percent
for solo practitioners for the study period, with afive percent margin for error. A further comparison
shows that for smal firm atorneys, the proportion of cases where disciplinary prosecutions were
brought and completed exceeded the proportion of investigations opened by approximately seven
percent, with afive percent margin for error. The question is, then, whether the ten percent differentia
in the two tables for solo practitioners and the seven percent differentid for smal firm attorneysis
“disproportionate’ or is*“commensurate.” A combination of severa factors contribute to an explanation
of the differentids.

The State Bar believes the numbers and percentages of cases prosecuted versus investigated
for each category of law firm sizeisnot digparate. The common measure or standard for prosecuting
cases are the factors described below, not the Size of an attorney’ s law firm.

1. Different Attorney Populations Sampled.

Hilton Farnkopf & Hobson cite one reason why the differentials could exist. The populations of
attorneys sampled were not the same. For the same one year time period, there was an overlap of only
five complaints which were opened for investigation and which were prosecuted to completion.

2. Utilization of the Statement of Disciplinary Priorities.

The Office of the Chief Trid Counsd began utilizing the Statement of Disciplinary Prioritiesin
March 1999. Thus, the Priorities, as they are known at the State Bar, were not utilized for both
populations of atorneys. They were utilized for the atorneys in the investigation-opened sample
popul ation, whereas they were not utilized for the attorneys in the discipline cases-completed sample
population. Conceptudly, it should not make a difference whether the Statement of Disciplinary
Priorities were used or not, because the Priorities are results driven and the alegations which do not go
forward under their use would not result in discipline anyway. Nonethdess, it should be pointed out
that they were used for one but not both sample populations.

3. Attorneys Who Do Not Cooperate and Who Default In Proceedings.

Another reason for the dightly higher percentage of prosecutions againgt solo practitioners and
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smdl firm practitioners could be the significantly higher numbers of these two types of atorneys,
particularly solo practitioners, who do not cooperate with the State Bar at the investigation stage.

There are anoticeable number of investigations in which the accused attorney does not cooperate asis
required by Business and Professions Code Section 6008(i). The State Bar does not maintain statistics
on the numbers or percentages of attorneysin each of the three sizes of law firms (solo, smdl firm, large
firm, as defined by SB 143) who do not cooperate with the State Bar during the investigation of a
complaint. However, it isthe State Bar’ s experience that usualy the non-cooperating accused attorney
isasolo practitioner, less often ishe or she from asmadl sze law firm, and in virtudly no ingtancesis he
or shefrom alarge size law firm. When an attorney fails to cooperate, then the State Bar isin the
position of weighing the evidence it gathers and determining the gppropriate resolution for an
investigation without the benefit of exculpatory or mitigating evidence. It isthe State Bar' s estimate that
in gpproximately twenty-five to thirty percent of disciplinary prosecutions the accused attorney failsto
participate and that the vast mgority of these defaulting attorneys are solo practitioners.

4. Quditative Factors, Not Quantitative Factors, Drive The Discipline System.

Basic concepts which are the foundation of the attorney disciplinary system show that it is
primarily driven by quditative consderations and factors. The primary purpose of the Cdifornia
attorney discipline system is protection of the public, the courts and the lega professon. In disciplinary
proceedings, the State Bar must meet its burden of proof by clear and convincing evidence to a
reasonable certainty. The Rules of Professiona Conduct adopted by the Supreme Court and the duties
of attorneys established by the Legidature are viewed as being minimum standards of professona
conduct. At the same time, some professiona duties tend to be more technical and non-serious and
normally do not result in investigation and prosecution. For example, amember’ sfailure to maintain a
current address and telephone number with the State Bar does not normally result in disciplinary
prosecution.  As a conseguence of recent funding difficulties which limited the resources that can be
adlocated to the discipline function, in 1999, the disciplinary system began utilizing a system of assgning
priorities to complaints according to the probable outcome for the alegations in accordance with the
vast amount of case law devel oped by the Supreme Court and the State Bar Court. Non-serious,
minor, and technica alegations which, even if proven, would not result in discipline are given lower
priority designations and normaly do not become a complaint opened for investigated. Once an
investigation is undertaken for alegations that could result in discipline, the main determinants of the
outcome of the investigation are whether there is harm to aclient or the public, whether the burden of
proof can be sustained, and the appropriate level of disposition in accordance with case law and
Standards for Attorney Sanctions For Professional Misconduct which were developed in 1986. The
Sze of an accused attorney’ s law firm is not afactor that drives the disciplinary syssem. At no point in
the discipline system does the State Bar gather information on the Size of an accused attorney’s law
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firm. The only reliable source of thisinformation, if gathered, is the accused atorney him or hersdlf.2
Thus, quditative factors, rather than quantitative factors relating to the Size of an accused atorney’s Sze
of law firm, drive the determination of whether to prosecute a case to completion.

V. ISTHERE INSTITUTIONAL BIAS?

In addition to focusng on whether complaints are prosecuted in disproportionate numbers,
SB143 ingtructs the State Bar to describe any procedure in place and/or under consideration to correct
indtitutiond bias. Fird, there is the congderation of whether inditutiona bias exists agang solo
practitioners and atorneysin smdl szelaw firms. The State Bar believes the answer is“No,” giventhe
above-described factors which drive the system and other reasons set forth below.

The attorney discipline system is predominantly complant driven. The numbers and
percentages found by the consultants show that over two-thirds of complaints are made againgt solo
practitioners and gpproximately one-fourth are made againg attorneysin smadl szefirmsor
partnerships. Given that two-thirds of client complaints received are againgt solo practitioners, it is not
surprising that solo practitioners are the subject of 68.47 percent of the investigations opened and
78.37 percent of the disciplinary cases prosecuted and compl eted.

Additionally, gpproximately 40 percent of forma disciplinary proceedings are not driven by
client complaints. These other types of disciplinary matters come to the State Bar by operation of law,
where sze of firm is unknown and irrdlevant.

The State Bar is mandated by legidation to monitor, investigate, and initiate these other types of
disciplinary proceedings which have the protection of the generd public rather than an individud dient
astheir primary purpose. For example, Didtrict Attorneys and the courts are required by Business and
Professions Code Sections 6101 and 6102 to notify the State Bar of the pendency of charges and
subsequent conviction of attorneysin crimind actions. The State Bar is required to tranamit to the State

3 1. Fromtimeto timeit is suggested that the State Bar gather from its members demographic
datistics on factors such as sze of law firm, type of practice and ethnicity. Thisisa controversd
subject for the State Bar. On the one hand, there is the belief that by gathering demographic
information the State Bar will gain information that will assst it in identifying and addressing the needs of
its members. On the other hand, many members fear the State Bar will use the demographic
information againgt them in an unfair manner. There is concern that some of these members might not
respond or, if they do respond, that they might not provide accurate information.
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Bar Court, which has authority delegated from the Supreme Court, the record of any conviction which
involves or may involve mord turpitude. In 1999, the State Bar monitored 392 such actions and
transmitted 80 to the State Bar Court. In the year 2000, the State Bar monitored 478 criminal actions
and transmitted 92 crimina convictions to the State Bar Court.  Secondly, courts, insurers and
atorneys are required by Business and Professions Code Section 6086.8 to notify the State Bar of
judgments, claims, actions for damages, settlements, or arbitration awards againgt an attorney for fraud,
misrepresentation, breach of fiduciary duty, or negligence committed in a professond capacity. There
are other actions againg attorneys which the courts must report to the State Bar pursuant to Business
and Professions Code section 6086.7. These actions dedl with orders of contempt, modification or
reversal of judgments based on misconduct, incompetent representation or willful misrepresentation, or
the imposgition of judicid sanctions againgt the attorney. Third, financid inditutions are required to
report instances where there is a dishonored instrument in atorney trust accounts (Business and
Professions Code Section 6091.1). Fourth, attorneys themsalves have self-reporting requirements for
seven types of types of actions listed in Business and Professions Code Section 6068(0). The State
Bar groups the reports received from courts, insurers, financid ingtitutions and attorneys under the name
of “ Reportable Actions.” In 1999, the State Bar received 5,563 Reportable Actions. 1n 2000, the
State Bar recaived 4,175 Reportable Actions. Those Reportable Actions which contain sufficient
indication of misconduct warranting further evauation are turned into investigation files which are then
investigated and prosecuted aong with complainant generated matters. Fifth, the Legidature has
provided for the State Bar to prosecute, on an expedited basis, members of the State Bar who were
prosecuted for professional misconduct in another jurisdiction (Business and Professons Code Section
6049.1). Asisthe casefor complaints generated by complainants, the State Bar does not know the
Sze of law firm of atorneys who are the subject of these types of proceedings.

The notion that factors unique to the practice environment place make solo or small firm
practitioners more “at risk” is dso confirmed by trends indicating the number and percentages of legd
malpractice clams againg solo practitioners and smal firm practitioners are much higher than for large
firm atorneys. In April 2001, the American Bar Association’s Standing Committee on Lawyers
Professond Liability published areport entitled “ Profile of Lega Mdpractice Clams 1996-1999".
This committee gathered data from lawyer-owned and commercid mapractice insurers on legd
mal practice claims for the period of January 1, 1996 through December 31, 1999. Lawyer-owned
Insurance companies which provide coverage in over 30 states and several Canadian provinces and
eight commercid mapractice insurers, provided data for the report. The standing committee cautions
that the data they collected does not cover the entire lawyer population, that a Significant percentage of
practicing lawyers have no mapractice coverage. Therefore, uninsured lawyers claims cannot be
represented in an insurance-based study. Nonetheless, the standing committee’ s data shows that, even
for attorneys who are covered by mapractice insurance, the percent of clamsfiled againgt sole
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practitioners was 35 percent, the percent of clamsfiled againg atorneys in firmswith two to five
attorneys was 39 percent, and the percent of clamsfiled againg attorneys in firms size Sx to ten
atorneys was 12 percent for the time period studied. The standing committee noted that the greatest
number of claims arose from firms with less than five atorneys because the average firm sze in many
dates is two to three attorneys and an overwheming percentage of attorneys work as solo practitioners
(47 percent). Theinformation gathered in this ABA study gives independent corroboration that factors
other than inditutiona bias explain why solo practitioners and smdl firm practitioners are the subjects of
amuch higher number and percentage of clams, regardless of whether the setting is the mapractice
arenaor the disciplinary arena.

V. WHAT ISIT ABOUT SOLO PRACTITIONERS AND SMALL FIRM PRACTITIONERS
THAT MAKES THEM THE SUBJECT OF A HIGHER PERCENTAGE OF COMPLAINTS?

In the padt ten years, the State Bar has reviewed the perception that its discipline system
focuses unfairly on solo or smdl firm practitioners. The State Bar concluded, as have others
independent of the State Bar, that certain characterigtics of solo and smdl firm practitioners make them
more likely to be the subject of disciplinary complaints and that certain characterigtics of large firm
attorneys decrease the likelihood that they will be the subject of disciplinary complaints. These are
discussed below.

A. 1994 REPORT TO THE DISCIPLINE EVALUATION COMMITTEE.

In 1993, then-State Bar President Margaret Morrow established the Discipline Evauation
Committee (“DEC”) to evauate the cost efficiency and effectiveness of the State Bar's lawyer
discipline syssem. DEC was chaired by United States Court of Appedls Justice Arthur Alarcon.
Committee members included two other judges, two certified public accountants, a solo practitioner, a
amdl firm practitioner, alarge firm practitioner, a court adminigtrator, a management consultant, and a
public defender.  Part of the mission of DEC wasto review the fairness of the disciplinary system and
to make recommendations to ensure consumer protection and fair process for attorneys. DEC found
that there is no evidence of sdective prosecution of solo practitioners as compared to members of law
firms.

As part of DEC'sreview, in July 1994 the State Bar’ s Office of the Chief Trid Counsdl

submitted a report entitled “ Correlation of Firm Size and Practice Areawith Complaints Received and
Action Taken.” In its report, the Office of the Chief Trid Counsd addressed the perception that the
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State Bar’ s discipline systemn focuses unfairly on solo or smdl firm practitioners. In the report, the
Office of the Chief Trid Counsd noted that large law firms generdly represent large inditutiona or
business clients who are often in avery powerful bargaining position and able to compe satisfactory
performance from their lawyers. When their clients are dissatisfied, they can afford to change
atorneys, negotiate for areduction in fees, or litigate. They do not cal upon the State Bar for
assgtance. On the other hand, clients of solo practitioners and small firms tend to be individuas with
much less leverage in the atorney/client rdationship, and hence these clients are more likely to bring
their problems to the State Bar’ s attention.  Furthermore, attorneys who practice in the context of a
large firm or indtitutiona practice have the practica advantage of ready access to mentors, peer support
and office management systems. They usudly practice under a system of built-in procedures that
prevent many rule violations such as those associated with the handling of dient funds and conflicts of
interest. This support goes along way toward helping them avoid running afoul of the discipline system.
Peers are avallable to return client calls, cover court appearances, step in when they fdl ill or assst
when they smply become overwhelmed. Solo practitioners lack these support systems.

As part of the 1994 report to DEC, information was gathered on the substantive areas of law
practiced by atorneys against whom disciplinary or dternatives-to-disciplinary action was taken.
Approximatdly forty-five percent of these attorneys practiced in persond injury law, followed by
goproximatdy ten percent in family law, gpproximately eight percent in crimina law, and gpproximately
five percent in workers' compensation.

B. INTAKE UNIT’S SURVEY.

In March 2000, the Office of the Chief Trid Counsd’ s Intake Unit conducted a survey of the
cdls coming in through its 800 telegphone number which is a dedicated telephone number for the public
to bring potentia disciplinary concerns to the Bar’ s attention. The survey revedled that 67 percent of
the calls were from clients, another 14 percent were from afriend or relative of theclient. Nearly
one-fourth of the cdls, some 23 percent, concerned alegations of failure to communicate adequately.
Thiswas followed by 18 percent concerning failure to perform, delay, or abandonment; 15 percent
concerning fee disputes, and ten percent concerning improper handling of monies. The March 2000
survey dso included data gathered on the substantive practice areas of attorneys againgt whom calls
were made. Twenty-five percent of the attorneys practiced in persona injury law, 24 percent practiced
in family law, followed by eight percent in crimind law and eight percent in building contract disputes.

C. OBSERVATIONS OF DISCIPLINARY DEFENSE COUNSEL.
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Disciplinary defense counsd and a Bar disciplinary counsel were interviewed for an article
published by lexiSONE in February 2001 about why small firm attorneys face the most disciplinary
actions. Disciplinary defense counsel noted a number of reasons why smal firms generate more
complaints— they do not have enough support staff to keep track of dl the phone cals and letters they
recaive, and if alawyer isinvolved in another tria, goes on vacation or gets sick, there may be no one
a the office to take care of aclient’s problems. Additiondly, solo and smdll firm attorneys can find
themsalves so overworked that they miss a statute of limitations, neglect to communicate a settlement
offer or fall to return adlient’'sphonecdl. Inalarge firm, while these mistakes could result in a
reprimand from the firm or even the loss of ajob, it would not usudly result in a complaint to the Bar.
Defense counsdl noted that money worries can get many smal and solo practitionersin trouble, as
cash-gtragpped attorneys may “borrow” from their clients trust accounts often lead to trouble if there
are inaufficient funds in the trust account because the insufficient fund activity triggers areport by the
financid inditution to the State Bar.  Large firms, on the other hand, have enough money to avoid
insufficient fund Situations. Moreover, large firm practitioners seldom have ready accessto client trust
accounts, which are typicaly managed by law firm accounting managers who are not attorneys.

D. OBSERVATIONSBY THE OFFCE OF THE CHIEF TRIAL COUNSEL.

Large firm practitioners have traditionally cooperated with the State Bar at the earliest
opportunity to do so, which may be as early as when the matter isin the Intake Unit. They frequently
employ attorneys to counse them through the discipline sysem. They frequently have documentation in
their client file to provide as evidence for their positions in response to dlegations. By contrad, the vast
majority of non-cooperating and defaulting attorneys in the discipline system are solo practitioners and,
to alesser extent, smdl firm practitioners. Even when they respond during an investigation, solo
practitioners frequently do not have documentation to substantiate their position, particularly for
alegations regarding communication issues.

V1. PROCEDURESUSED IN THE DISCIPLINARY PROCESS TO ENSURE BAR
RESOURCES ARE USED FAIRLY AND EQUITABLY. AND HOW TO MAKE THE
DISCIPLINARY PROCESS MORE EQUITABLE.

A. THINGSTHE BARWILL CONTINUE TO DO TO ENSURE BAR RESOURCES
ARE USED FAIRLY AND EQUITABLY.
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1. Education.

The atorney discipline system is, in large part, a complainant driven system. Between April 1,
2000 and March 31, 2001, 54 percent of the inquiries were about solo practitioners, and 35 percent
were about smal sizelaw firm practitioners. The State Bar has attempted to address the needs of solo
and smdl firm practitioners through a variety of educationa programs.

The State Bar participates with local bar associations in sate wide “Bridging the Gap”
programs conducted for newly admitted attorneys. These programs provide materias and information
geared to assgting the new attorney to becoming a practicing atorney.

The State Bar has two sections which are particularly rlevant to solo and smdl firm
practitioners regardless of the substantive areas of law in which the practice. State Bar sections are
separately funded by their members who pay section dues each year. The Solo and Small Firm Section
of the State Bar ponsors a program at the State Bar’' s Annua Meeting and another program at a mid-
year educational conference caled the “ Section Indtitute’. 1n 1999, this section published a Mentor
Directory for its members. The Mentor Directory isalisting of atorneysin variousfieds of practice
who have agreed to provide a portion of their time to answer questions from other attorneys who may
not be aswdl-versed in a particular field of practice. A recent newdetter published by the Solo and
Small Firm Section contains an article on creating a business plan for the practice, and another article
with suggestions for increasing efficiency such as case management, preparing clientsfor trid, and
telephone etiquette including atip on how-to-avoid “1 Called Y ou and Y ou Did Not Call Me Back.”
Another article gave a 50 point checklist for a safer practice.

The other State Bar Section of particular relevance isthe Law Practice Management and
Technology Section. This Section publishes newdetters, sponsors multiple programs at the State Bar's
Annua Meeting and the mid year Section Ingtitute, and has a web Ste which contains information of
interest to practitioners. Recent newdetters contain articles relevant to solo and small firm practitioners
such as* lexiSONE: The New Internet Resource for Smdl Firm Attorneys’; “Cresting an Effective Law
Office Business Plan”; “Conquer Time Wasters And Take Control Of Your Day”; and “Is Y our
License In Jeopardy? Poor Trust Accounting Practices Can Jeopardize Y our Business’. This section
provides alow cost MCLE service to its members in that, after reading selected articlesin the
newdetter, members may complete atest provided in the newdetter to receive credit toward the
minimum continuing legd education (“MCLE”) requiremen.

In terms of substantive areas of law, practitionersin persond injury law, family law, crimind

law, workers compensation and building contract disputes receive the highest percentage of cdlsto the
State Bar's 800 number and have disciplinary action taken againgt them in the highest percentages.
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The State Bar has sections on family law, crimina law, red property law, and businesslaw. These
sections aso provide education newdetters and programs to educate and assist their members.

For atorneys who find themsdvesin the discipline system, the State Bar has established two
remedia education courses. The State Bar' s Ethics School, which began in the early 1990s as the first
of itskind in the nation, has served as amode for Ethics Schools developed in other states. It is based
on aconcept Smilar to that used in traffic school. Ethics School, which is aday long sesson for non-
disciplined as wdll as disciplined attorneys, provides ingruction and materials on the mgjor factors that
cause attorneys to come under scrutiny from the discipline system. These include acohol and
substance abuse, stress factors, formation issuesin the attorney/client relationship, fees and fee
agreements, and substantive ethical issues such as communication, performance, termination of the
attorney/client relaionship, conflicts of interest, and advertisement and solicitation which are recurrent
problems for many attorneys. Client Trust Accounting School is the second remedia education course
developed for atorneysin the attorney discipline sysem. This haf day sesson is geared specificaly to
atorneys who have difficulties with the ethicd duties and issues of dlient trust accounts, entrusted funds
and other entrusted properties. Thereisinterest in expanding the audience for these courses to permit
any interested member, whether in the discipline system or not, to attend. The State Bar attempts to be
responsive to this interest by opening classes to interested members, within the limits of its resources.

In addition, highlights from Ethics School were videotaped in the mid 1990s. The videotape, which
covers topics such as formation of the attorney client relaionship, withdrawa from employment, and
client trust accounting, is avalable a a smdl cost to members and is approved for MCLE credit.
Furthermore, the State Bar has produced a handbook on client trust accounting which is available at
low cost to members. The handbook is a practica guide created to asss atorneys in complying with
record keeping standards for client trust accounts and entrusted funds and other property.

The State Bar has a Speakers Bureau and Outreach Program which provides staff to
participate in programs by loca bars, specidty bars, minority bars, and civic organizations. Some of
the program topics dea specificaly with issues rdlevant to solo and small firm practitioners.

2. Informad, Alternative Dispositions In The Discipline Process.

In the discipline process, the State Bar utilizesinforma resolutions which dedl with minor,
technicd ethicd lgpses that are primarily unintentiond and usualy unaccompanied by client harm.
Primary gods of the informa resolutions are providing support to the attorney and ensuring public
protection. One of theinforma resolutionsis an agreement in lieu of discipline
(see Business and Professions Code Sections 6063(1) and 6092.5(i)) which is an agreement between
the member and the Office of the Chief Trid Counsd in lieu of disciplinary prosecution and which sets
forth conditions the member agreesto meet. It isnot unusua for one or more conditions to be an
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educational requirement such as atendance at Ethics School. A second informd resolution isthe
utilization of a“resource’ letter in cases where there is a probable violation or a potentid for afuture
violation of the Rules of Professona Conduct and/or the State Bar Act which isminima and would not
lead to discipline. The resource letter refers the member to resourcesthat can assst the member in
avoiding future problems and/or the filing of future complants aleging Smilar violaions. The resource
letter isadismissd of the complaint.

3. Low Cost MCLE Courses.

The State Bar has developed alow cost way for membersto fulfill part of ther MCLE
requirements by way of the State Bar’ swebsite. Over 100 participatory and saf study MCLE courses
are posted a the website, with more due to be added in the future. This should benefit solo and small
firm practitioners with limited access to live continuing education courses.

The State Bar publishes a monthly newspaper for its members called the “ Cdifornia Bar
Journd.” A regular featureis MCLE sdlf-study on atopic of interest to members, followed by a sdlf-
assessment test on the content. Members are invited to read the article, take the test and turn it into the
Bar for MCLE credit. Among recent articlesis one on attorney stress and impairment and how
emotiond distress can adversely impact alawyer’ s practice and persond lifeif it is not managed or
treated.

4. Ethics Hotline For Members.

The State Bar maintains an 800 tel ephone number for membersto cal when they need free
legd assstance on ethicd Stuations and the respongbilities confronting them in their practices. The
Ethics Hotline has trained staff who answer questions and provide written materia about relevant rules,
datutes, and case law citations. Thousands of cals from members are received each year. Inthe
caendar year 2000, the ethics hotline staff responded to over 16,000 telephone calls and distributed
amost 1,200 packets of local bar association and State Bar ethics opinions to members seeking
assistance.

5. Lawyers Persond Assistance Program and The Other Bar.

Members dues fund the Lawyers Persona Assistance Program which provides members with
confidentia counseling and referras for chemica dependancy and emotiona stressissues. The
Lawyers Personal Assistance Program provides a brochure entitled “When Attorneys Need Help” to
members, MCLE providers and workshops offered by law firms and bar associations throughout the
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date.

The“Other Bar” isalong standing program operated by attorneys who are in recovery and are
able, in a confidentid environment, to assis attorneys facing persond and practice difficulties
occasioned by chemica dependancy. The State Bar has sponsored this program for years.

6. Assstance for Disabled Practitioners.

Occasiondly, disciplinary complaints are made againgt solo practitioners who become unable to
practice law due to disability. In 1998, legidation was passed to assst solo practitioners who are
stricken suddenly and become disabled. The legidation, which became effective January 1, 1999,
adopts a statutory scheme to manage the practices of disabled lawyers by authorizing the probate court
to gppoint a*“ practice adminigtrator” to assume day-to-day respongbilities for the law practice and a
trustee to be part of a potential conservatorship or estate plan when a solo practitioner dies or becomes
disabled. Two articleswere printed in the “ Cdifornia Bar Journd” to make members aware of the new
statutes and provide other options to assist such members. The two articles, written by attorney Ellen
Peck, are available on the State Bar’ s website.

When an attorney becomes disabled or is otherwise incagpable of attending to hisor her law
practice, application may be made for the appropriate state superior court to assume responsbility for
the law practice (Business and Professions Code Sections 6190 et seq.). The State Bar initiates the
gpplication in most cases and works with volunteer attorneys under the supervision of the court.

B. ADDITIONAL DISCIPLINARY AVENUES OTHER THAN PROSECUTION.

SB 143 specifies that the State Bar, in its report, shal describe any proceduresin place or
under congderation to correct any inditutiond bias and include a discussion of, and recommendations
regarding, any additiona changesto the discipline process that would make it more equitable. In
particular, the State Bar shall consider disciplinary avenues other than the investigation and prosecution
of complaints againg attorneys.

1. Exiding Informd, Alternative Digpostions.

The State Bar currently hasinformd, dternative digpostionsin the discipline system. These are
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agreementsin lieu of discipline and resource letters, which are discussed above.

2. Proposed Legidation Re An Attorney Diverson And Assistance Program.

On February 22, 2001, Senator John Burton introduced SB 479. This bill requires the Board
of Governors of the State Bar to establish and administer an attorney diversion and assistance program
to provide services for the trestment and recovery of attorneys due to abuse of drugs and acohol. The
State Bar supports SB 479 and has provided input to Senator Burton's office for refinement of its
provisions.

Alcohol and drug abuse plague alarger percentage of the legd profession than members of
other professons. An American Bar Association commission recently estimated that over 15 percent
of the nation’s lawyers abuse alcohol or drugs, compared to only 10 percent of the genera population.
It has been said that every member of the State Bar of California either knows an attorney who hasa
drug or acohal abuse problem or hasthe problem. It affects members both in and out of the discipline
sysem. Although gatistics have not been gathered, it is estimated that in roughly one-third to one-haf
of discipline cases drug or adcohol abuseisafactor. Itisin thiscontext that SB 479, could become a
mechanism that could make the discipline process more equitable for solo and smdll firm practitioners.
One of the primary objectives of SB 479 is to reduce the number of disciplinary complaints and provide
an effective dterndive to disciplinary actions.

SB 479 would require the State Bar to establish and administer an assistance program to
provide services for the trestment and recovery of atorneys who may be impaired due to mentd illness
or drug or alcohol abuse. Under proposed SB 479, the program would be funded in whole or in part
by a $10 fee collected as part of the annua duesfor active State Bar members. SB 479 also directs
the State Bar to engage in additiona outreach activities to members of the legal community, including a
three hour program at no cost to participants on the prevention, detection and treatment of substance
abuse and mentd illness. The bill expresdy provides that the program would not limit or dter the
powers of the Supreme Court to discipline atorneys. Attorneyswho are not the subject of
investigation may sdf refer themselves to the program and attorneys in the discipline syslem may be
referred by the Office of the Chief Trial Counsd or the State Bar Court.

C. THINGSTHE BAR ISCONSIDERING DOING TO MAKE THE DISCIPLINE
PROCESS MORE EQUITABLE.
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1. Pro Per Handbook for Attorneys.

The State Bar is aso consdering the development of a handbook for attorneys who are the
subject of disciplinary proceedings. A sgnificant mgority of the attorneys againg whom disciplinary
charges are filed represent themselves before the State Bar Court and have little or no experiencein
disciplinary proceedings. The proposed handbook would provide guidance to those attorneys, whether
solo practitioners, members of smdl firms or large firm practitioners.

2. Additiona “Sdf-Help” Handbooks and Remedia Courses.

Prior to June 1998, the State Bar was in the process of developing athird topic for its remedia
education program. A handbook of fees and fee agreements was being drafted with an eye to cresting
a second specidized school smilar to that created for client trust accounting issues.  The State Bar is
congdering reviving its effort to finaize the draft handbook, create the second specidized schoal in its
remedia education program, and developing new handbooks and specidized courses in other topic
aress to guide solo and smdl firm lawyers through practice difficulties which often lead to discipline.

3. Study the Rules of Professond Conduct re Implications for Solo and Small Firm
Practitioners, and Large Firm Practitioners.

The American Bar Association gppointed an Ethics 2000 Commission which is expected to
issue areport this summer at the ABA’s annud meeting in Chicago. The scope of the Ethics 2000
Commission’s study includes review of the Modd Rules of Professional Conduct for potentid future
modification, where appropriate. The State Bar isin the process of requesting authorization from its
Board of Governors for gppointment of a State Bar commission on revison of the Cdifornia Rules of
Professional Conduct.

It isrecognized that many of the Rules of Professona Conduct and provisions of the State Bar
Act were enacted when mogt attorneys were solo or smdl firm practitioners. The paramount focus was
on individua responghility. The practice of law has changed and is much more collective in its sense of
respong bility with accountability shared among many in alarge firm setting. The new commission is
scheduled to review and make recommendations for changesin the Rules of Professona Conduct.
Staff will ensure that part of the commission’s charge isto review the Rulesto assure that they take into
account the redlities of modern day practice, including the role of the firm and collective practice
environmen.
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4. Member Call Center.

The State Bar isin the early stages of creating a member cdl center where members may obtain
one-stop assistance. The concept is patterned after the toll free Intake number where the public can
bring their concerns about member activity. Currently thereis no centrd location where members can
obtain assistance with inquiries about membership services, membership records, legd certification
programs, the ethics hotline, fee arbitration, client security fund, and other programs maintained by the
State Bar. It isanticipated that the member cal center will be located in the Los Angdes office of the
State Bar.

5. Additiona Assstance at the State Bar's Websdite.

The State Bar is considering cregting a sub-ste on the State Bar’ s web site which would be
dedicated to helping atorneys resolve ethical issues that might arise in their practice, with specific focus
on providing information of assstance to solo practitioners and smal firm practitioners. This Ste may
include the possibility of atorneys being able to e-mail questionsto the Ethics Hatline, the text of the
Client Trust Accounting handbook and other relevant publications. The Ste could have links to ethics
opinions, information on the Lawyers Personal Assistance Program, the Attorney Diverson and
Assstance Program, information on mentor programs run by loca bar associations, and linksto the
“Solo and Smdl Firm” and *Law Practice Management and Technology” Sections and their materids
which are published on the State Bar’ sweb site. Information on this new sub-site could be published in
the “Cdifornia Bar Journa” and other lega publications.

6. Law Office Management Assistance.

Prior to the reduction in operations in June 1998, a law office management audit pilot program
was developed. Thiswas one of the programs which could not be revitdized when the State Bar
reopened in March 1999. In 1998, the average cost for aone-day audit of a practitioner’s law office
was $2,500. During the time that the State Bar was testing this pilot program, which was alittle over a
year, goproximately fifteen atorneysin the discipline system voluntarily sgned up for the audit at a cost
of $500 each. The remaining $2,000 was funded by monies generated by ma practice coverage
payments. Although the State Bar is not in a position to pay for most of the cost of on-gte audits,
under consderaion isthe possbility of providing alow cost program at the Annud Meeting, a the
Section Ingtitute, and in conjunction with locd
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bar associations.

7. Independent Assistance to Accused Attorneys.

The State Bar is considering the creation of a program to provide independent assistance to
attorneys who are faced with disciplinary complaints. The independent assistance program would be
somewhat akin to asmdl clams court facilitator in that disciplinary defense counsel or other attorneys
who are independent of the State Bar’ s disciplinary offices could provide assistance on how to respond
during the investigation or participate in the disciplinary proceeding. This assistance could be provided
at areduced rate or at no cost to the attorney being investigated or prosecuted. It is possible that local
bar associations could participate in such a program.

8. Practicd Skills Training For Attorneys Going Into Solo Practice.

Also under consderaion isapractica skills and training requirement for atorneys, especidly
those who are admitted less than three or four years, to participate in and successfully completein
order to go into solo practice. The program would focus on the day to day operations and ethical
consderations of asolo practitioner. The State Bar would try to provide the program a minimal cog,
possibly incorporating some of its Ethics School programs as components.

9. Three-Hour Course Which Links MCLE Required Subjects.
The State Bar is congdering the creation of afree three hour course in which the curriculum will
link law office management, substance abuse, and dimination of bias with ethical obligations of

attorneys. Other than the bias requirement, the other three topics have long been identified as being
factors that tend to bring atorneysinto the discipline system.
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Vil. SUMMARY

The State Bar is concerned about perceptions by the Legidature and our membership that
higher numbers and percentages of solo practitioners and small firm practitioners have investigations
opened and have disciplinary cases completed againgt them. However, the evidence shows that the
percentages of investigations opened versus percentages of cases completed are commensurate, rather
than disproportionate, and that there is no inditutiona bias againgt these practitioners. The reasons and
factors are discussed in this report.

The public, the lega profession, the courts, the Legidature, and the State Bar itsdlf, dl jointly
share an interest in assuring that attorney discipline system in the State of Cdiforniais afar one with
due processrights for al who are involved, whether they be a complainant, an accused attorney, or
another group with interests in the outcome. The State Bar is congtantly mindful that it must be vigilant in
assuring afair disciplinary system for al condiituents. The State Bar is committed to working with the
Legidature, the Supreme Court, the Governor, and its membership, to ensure that Cdifornia s attorney
disciplinary system remains the best and continues to be the mode for other statesto follow.

Attachments.  SB 143,
Resume of Hilton Farnkopf & Hobson, LLC
Consultant’ s report,
Inquiry Resolution chart from the 2000 Annuad Report on the Discipline System,
Office of the Chief Trid Counsd’s* Statement of Disciplinary Priorities’,
Discipline Evauation Committee report - Excerpt,
Office of the Chief Trid Counsd’s July 1, 1994 report to DEC,
Intake Unit’s survey conducted in March 2000,
lexiSONE article on “ Smal Firm Attorneys Face the Most Disciplinary Actions’
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