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Re: Final Report on the 2017 California Bar Exam Studies
Dear Chief Justice Cantil-Sakauye:

Over the course of nearly the last year and pursuant to direction from the California Supreme
Court (Court), the State Bar has undertaken a series of studies on the California Bar Exam
(CBX). These studies reflect a watershed moment in the history of the development and analysis
of California’s attorney licensing exam.

Perhaps even more significant than the completion of analyses of the CBX pass line and content,
which California was remiss in not conducting years eatlier, is new California Rule of Court rule
9.6 (b) and Business and Professions Code section 6046.8. Collectively, this rule and statute will
ensure that the type of review recently completed by the State Bar will occur at least every seven
years going forward. These new requirements align with and reflect the State Bar’s continued
evolution into an agency that is laser-focused on carrying out its regulatory and public protection
mission, and represent best practices of licensing entities.

In February 2017, the Court specifically called for the State Bar to undertake a “thorough and
expedited study” to include:

(1) identification and exploration of all issues affecting California bar pass rates;
(2) a meaningful analysis of the current pass rate and information sufficient to
determine whether protection of potential clients and the public is served by
maintaining the current cut score; and (3) participation of experts and
stakeholders in the process, including psychometricians, law student
representatives and law school faculty or deans.

The State Bar submits the attached Final Report on the 2017 California Bar Exam Studies
(report) as the culmination of the effort initiated by the Court.

The report describes the efforts the State Bar has undertaken in response to the Court’s directive,
most specifically four separate studies which have been completed or are in progress:
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1. Recent Performance Changes on the California Bar Examination: Insights From CBE
Electronic Databases (Performance Changes Study): This study evaluated the historical
pattern of the CBX pass rate and changes in applicant characteristics based on
information that already exists in the Bar’s Admissions database.

2. Law School Bar Exam Performance Study (Performance Study): This study will
supplement the Performance Changes Study by merging CBX performance data of
individual applicants with their student credential information to be provided by law
schools.

3. Standard Setting Study for the California Bar Exam (Standard Setting Study): This study
evaluated the current CBX pass line to determine whether it meets the minimum
competence requirement for new attorneys going into law practice.

4. Content Validation Study for the California Bar Exam (Content Study): This study
evaluated content representation and content complexity of the CBX in comparison with
the results of a job analysis conducted by the National Conference of Bar Examiners
(NCBE) in 2012 to determine if the content on the CBX tested the knowledge, skills, and
abilities expected of entry level attorneys.

Three of the four studies have been completed to date. The Court has previously received a
report and recommendations from the State Bar regarding the most highly anticipated of these,
the Standard Setting Study. This December 1 filing represents the first formal presentation of
Content Study findings to the Court; as a result, the report focuses primarily on this particular
analysis. A future report will be submitted upon the conclusion of the final study, the
Performance Study, which has been delayed due to privacy and confidentiality concerns.

The Content Study findings indicate that there is appropriate alignment between current CBX
content and a 2012 attorney job analysis conducted by the National Conference of Bar
Examiners (NCBE) and thus no immediate changes to CBX content have been recommended.

However, the body of work we have undertaken over the last year has greatly increased our
understanding of what we have done well - and where we need to improve - with respect to the
development of the attorney licensing exam, and suggests that immediate next steps are
warranted. These steps will include a California-specific attorney job analysis, an activity that we
now understand to routinely occur on a regular basis in other licensing arenas, followed by
another content validation study.

In addition to immediate next steps related to a California attorney job analysis and a subsequent
content validation study, the series of studies the State Bar has undertaken have highlighted the
need to thoroughly explore the question of the relationship between the licensing exam, access to
justice, and public protection, including how the CBX pass line may or may not impact these
critically important concerns. While these complex and challenging policy analyses will likely
take several years to complete, concurrent with the completion of the Law School Bar Exam
Performance Study, the Bar will develop frameworks and timelines for these analyses.
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The State Bar is committed to fulfilling its mandate under rule 9.6(b) of the California Rules of
Court and Business and Professions Code 6046.8. The pending job analysis, content validation
study, and policy analyses are important components of the work to be done to meet those
requirements.

Sincerely,

Michael G. Colantuono Leah T. Wilson
President Executive Director
Enclosures

cc: Sent via email
Members, Senate Committee on the Judiciary
Members, Assembly Committee on the Judiciary
California Law School Deans



Report to the Supreme Court of the State of California
Final Report on the 2017 California Bar Exam Studies

December 1, 2017

Contents
I = C<Tol UL AL V= I U2 ] 0 a1 V7S 2
. Standard SETtiNG STUAY ......uuiiiiiii e e e e e e e s s e e e e e e e e enanns 6
. Content Validation StUAY .......coeii it e s s e e e e e e s s e e e e e e e e e enanns 7
Background of CBX Content Changes and Previous Efforts to Study Knowledge and Skills
EXPECted Of NEW ALLOINEYS ....ueeiiiiieiee ettt e e e e s e e e e e e et r e e e e e e e e snnnnsanaeeaaens 8
MBE, UBE aNd Other STates .....uuiiiiiiiieiiieee ettt e ettt e e e e e e e saaaa e e e e eneees 11
Task Force on Admissions Regulation Reform (TFARR) Recommendations and 10-Hour New
AdMITEEE TrAINING .eveeiiiiiiiie et e e e e e s rta e e e s eate e e e essaeeesssssaeeesenssaeeeesnseeens 12
2017 Content Validation STUAY .......ccccciiiiiiiiiiec e e s e naee s 14
V11 aToTe [o] Lo -V APPSR 14
Study Findings and Limitations ........oeiiiiiiiiiciiee et e s e e e e e 18
FOIOW-UDP FOCUS GIrOUP....uuiiiiiiiiiieeeiitieeeeeiiteeeeesiteeesssisteeessateeessssseeassnssseeessnssaeesesssseeessnnnes 21
Study Recommendations for NeXt STEPS ....ccevvveciiieeiie et e e 23
Discussion of Content Study report at CBE and Board of Trustees’ Meetings..................... 24
Follow-Up Activities 10 CONtENT STUAY .....cccuvveeieeeieieiireeeee et rrrre e e e e e e e eaanees 25
IV. Law School Bar Exam Performance Study Status Update ........cccceeeevivcccivveeeeee e, 26
V. Follow-Up Activities to Bar EXam StUdIES ......ccveeeeieeiiiiiiiirieeiee e eecirteeee e eesenrreeeee e e e e eeans 27
VI, Table Of APPENAICES. ...uuriiiiieieei ettt e e e e e s e e e e e e e eesssbreaeeeeeeeesessanrreaeeesaeeennnns 29



I. Executive Summary

In response to steady declines of bar exam pass rates in recent years, the California Supreme
Court (Court) directed the California State Bar (Bar) in February of 2017 to conduct a “thorough
and expedited” study of the California bar examination (CBX). Specifically, the purpose of the
study was to (1) evaluate issues affecting the bar pass rates and (2) determine whether the
current CBX cut score should be maintained in the interest of protecting the public and
potential clients served by licensed attorneys. The Court further directed that the studies be
conducted in such a manner as to ensure the “participation of experts and stakeholders in the
process, including psychometricians, law student representatives and law school faculty or
deans.” The Bar was directed to complete the study and report to the Court no later than
December 1, 2017. To accomplish these objectives, the Bar organized the work into four
interconnected studies listed below, with a description of the main focus of each study:

1. “Recent Performance Changes on the California Bar Examination: Insights From CBE
Electronic Databases” (Performance Changes Study) — evaluates the historical pattern of
CBX pass rate and changes in applicant characteristics based on information that already
exists in the CBX database;

2. “Law School Bar Exam Performance Study” (Performance Study) — supplements the
Performance Changes Study. This study will merge the CBX performance data of
individual applicants with their student credential information to be provided by law
schools;

3. “Conducting a Standard Setting Study for the California Bar Exam” (Standard Setting
Study) — evaluates the current CBX pass line to determine whether it meets the
minimum competence requirement for new attorneys going into law practice; and

4. “Conducting a Content Validation Study for the California Bar Exam” (Content Study) —
evaluates content representation and content complexity of the CBX in comparison
with the results of a job analysis conducted by the National Conference of Bar Examiners
(NCBE) in 2012.

The Bar commissioned these studies with two independent psychometricians. Dr. Roger Bolus
was contracted to conduct the first two studies, with Dr. Chad Buckendahl contracted to
conduct the studies on standard setting and content validation. With extensive experience
working with many jurisdictions throughout the country on bar exams, Dr. Bolus has been
responsible for assessing the validity of each administration of the CBX for the last four years.
Dr. Buckendahl, a nationally recognized expert in standard setting and content validity, has
conducted studies on high-stake licensing exams in various practices. Additionally, the Bar
contracted with two psychometricians to provide independent review of the Standard Setting
and Content studies. These two outside experts are Dr. Mary Pitoniak, a nationally recognized



expert in standard setting, and Dr. Tracy Montez, a California-based psychometric expert who is
serving as the Chief of Programs and Policy Review at the California Department of Consumer
Affairs.

Three of the four studies above have been completed in time as directed by the Court. Table 1
(below) chronicles the milestone events of the various studies.

The Standard Setting Study concluded that the current pass line of 1440 was consistent with
the minimum competence level expected of entry-level attorneys. The study also provided a
range from 1388 to 1504—with 95-percent statistical confidence that the “true” cut score is
within this range. Specifically, a pass line within this range could be selected, while remaining
statistically accurate, that reflects the minimum competence required to practice law in
California. This information is critical and relevant when considering policy issues such as
access, diversity and the justice gap. The technical report for the Standard Setting Study
completed by Dr. Buckendahl and the report prepared by Bar staff to discuss the study findings
and policy implications were reviewed and discussed at Committee of Bar Examiners (CBE) and
Board of Trustees’ meetings. In addition, a large volume of feedback was received in response
to the study findings during the month of August through public comment, attorney and
applicant surveys, and public hearings held in Los Angeles and San Francisco. In September, the
Bar submitted to the Court the “Final Report on the 2017 California Bar Exam Standard Setting
Study,” which summarized the study results, policy considerations associated with the study
findings, and feedback received from stakeholders; the Performance Changes Study completed
by Dr. Bolus in February was also attached to this report. (See Appendix A.) The report
presented three options for the Court to consider: (1) maintain the current pass line at 1440; (2)
lower it to 1414; and (3) lower it to 1390. After reviewing the report and numerous amicus
letters submitted by interested parties from across the nation, the Court issued an order in
October to keep the current pass line at 1440. The Court indicated that the Bar should continue
“analyzing whether the exam or any of its component might warrant modification” during the
next review cycle, or sooner if the Court so directed.’

The Content Study report was completed in October. This study presented evidence to
conclude that the current version of the CBX is measuring important knowledge, skills, and
abilities consistent with expectations of entry level attorneys. It suggests that there is no need

! Amended in June 2017, effective on January 1, 2018, the Supreme Court adopted California Rules of Court 9.6(b)
requiring that “At least once every seven years, or whenever directed by the Supreme Court, the State Bar must
conduct an analysis of the validity of the bar examination.” Also codified in Business & Professional Code, Section
6046.8 states that “at least once every seven years, or more frequently if directed by the Supreme Court, the
board of trustees shall oversee an evaluation of the bar examination to determine if it properly tests for minimally
needed competence for entry-level attorneys and shall make a determination, supported by findings, whether to
adjust the examination or the passing score based on the evaluation.”



to modify or eliminate the 13 different subjects test on the CBX at this time. The study also
pointed to limitations of the current effort, however, calling for an updated job analysis of
attorney practices in California as the basis for reevaluating CBX content. The Board of Trustees
approved the Content Study report, supporting Bar staff’'s and CBE’s recommendations that a
California-based job analysis be conducted followed by a comprehensive evaluation of the
scope, structure, and format of the CBX.

The Performance Study has experienced significant delays due to law schools’ concerns over
data security and privacy issues. Senate Bill (SB) 690, introduced in the Legislature in February
of this year, was intended to provide the necessary confidentiality protections. This bill was
however not approved by the Governor until early October. During the period that SB 690 was
pending the Bar also worked with law schools to address additional issues that had been raised
relating to the sharing of student information pursuant to the Federal Educational Rights and
Privacy Act (FERPA). Subsequent to the passage of SB 690, the FERPA issues were satisfactorily
addressed. Then, in early November, some law schools proposed to change the original
Performance Study comparison cohorts of 2008 and 2016 July CBX exam takers to those of the
2013 and 2017 CBX. After further discussion with law school deans it was determined that the
study would proceed with three comparison cohorts, including exam takers from the 2013,
2016, and 2017 July CBX. With more law schools considering participation in the study under
the new design, the study sample would be more representative of the exam taking population,
which in turn would enhance the generalizability of the study findings. Currently, it is projected
that the study will be completed in the Spring of 2018.

The following sections of this report provide summaries of the studies completed to date,
including processes followed and methods used to conduct the studies; study findings and
relevant policy issues raised from those studies; a description of communications with
stakeholders to receive their feedback and comments throughout the process; limitations and
lessons learned from the current effort; and thoughts for future work to continue the Bar’s
ongoing effort to improve the fairness, validity, and reliability of the CBX, and to ensure that the
CBX satisfies its public protection purpose. Given that the Standard Setting and Performance
Changes Studies were detailed in the previous submission to the Court which is provided as
Appendix A, this report provides only a brief overview of these two studies, with the focus on
key lessons learned from the Standard Setting Study and implications for ongoing evaluation of
the CBX. More in-depth discussion will be devoted to findings of the Content Study and related
follow-up activities. A detailed update on current status of the Performance Study is provided
as well.



Table 1. Bar Exam Studies Milestone Events

February

Project Milestone Events and Activities

Performance Changes Study was completed; this study examined changes over
time in applicant characteristics and CBX performance based on existing, basic
information regarding applicant demographics.

N

April

Proposed study plan was discussed with law schools deans at Law School Council
meeting, including breakout sessions to review proposed Minimum Competence
Definition needed for the Standard Setting Study.

April

The Bar began recruitment of workshop panelists for the Standard Setting and
Content Validation studies.

May

A 3-day workshop for the Standard Setting Study was conducted; this effort
evaluated the performance of 2,400 exam answers from the 2016 July CBX.

June

An Advisory Group, consisting of five law school deans, met to discuss the study
design and data confidentiality issues related to the Performance study.

June

A 3-day workshop for the Content Study was conducted; this study assessed the
alignment of CBX questions in relationship to the knowledge and skills expected of
entry- level attorneys.

July

Standard Setting Study report was completed, concluding that the current pass line
of 1440 was consistent with the assessment conclusion derived from the workshop;
in addition to 1440 as the median value, a range from 1388 to 1504, statistically
determined to fall within 95-percent confidence interval, was presented for
consideration of possible adjustment of the pass line in connection with other
relevant policy concerns.

July

Standard Setting Study report was discussed at a joint meeting of the A&E
Committee of Board of Trustees and the CBE. The report was approved and
released for public comment.

9

August

To solicit stakeholder comments on the Standard Setting Study results, two public
hearings were held. In addition, surveys were distributed to all licensed attorneys in
California and to recent bar applicants.

10

August

Standard Setting Study report (along with public comments received) was discussed
at the Board of Trustees meeting; the Board voted to present three options
(maintaining current cut score at 1440 or lowering to either 1414 or 1390) for the
Court to consider.

11

September

“Final Report on the 2017 California Bar Exam Standard Setting Study” was
submitted to the Court.

12

October

The Court issued its decision to maintain the current cut score at 1440, urging the
Bar to continue evaluating the CBX and its various components for consideration of
possible modifications in the future.

13

October

The Content Study report was completed and discussed at the Committee of Bar
Examiners meeting; the study concluded that the current CBX topics and the
complexity of the questions were largely in alignment with the knowledge and skills
expected of entry-level attorneys. There was no evidence upon which to base




recommendations to modify CBX content. The study was released for public
comment.

14 November No public comment was received for the Content Study report and the report was
discussed at the Board of Trustees meeting. The Board voted to support the effort
to conduct an updated, California-specific job analysis study as the basis for re-
evaluating the bar exam, including its scope, structure, format, and content.

15 November Law school deans recommended modifying the Performance study design to
compare the performance of the 2013 and 2017 cohorts, instead of the original
cohorts of 2008 and 2016 exam takers. After further discussion, a proposed 3-
cohort design (including 2013, 2016, and 2017) gained support from law schools.
Accounting for the amount of time required for data collection, current estimate
projects that the study will be completed in April or May in 2018.

Il.  Standard Setting Study

As delineated in the “Final Report on the 2017 California Bar Exam Standard Setting Study”
submitted to the Court on September 12, 2017, one of the key features of the study was the
methodology adopted (the Analytic Judgment method), which relied on a set of performance
criteria regarding the minimum competence level of entry-level attorneys. This criterion-
referenced approach was an exception rather than the norm in how the bar exam pass lines
have been established throughout the country in different jurisdictions. Due to either the
legacy of historical practices or limited resources, especially in many smaller jurisdictions, the
more common approach is the “norm-referenced approach”, which sets the cut score based on
what is considered a reasonable pass rate. This approach considers “reasonableness” within the
context of historical norms or in relation to other jurisdictions. The current pass line of 1440 for
the CBX that was established in late 1980’s was decided based on a similar approach; an
analysis of the historical norm of pass rates for CBX administered over the previous ten years
was conducted. Two jurisdictions, Nevada and Oregon, lowered their bar exam cut scores this
year; the adjustments were made through a similar norm-referenced approach.

In contrast, the criterion-referenced standard setting method has been adopted increasingly in
the past few decades by the psychometric community as the standard, valid approach for
setting standards in testing, in both educational assessment and licensing exams. This method
establishes a conceptually more logical connection between the competence level that an exam
taker is expected to perform and the pass line established that is intended to measure the
relevant performance level. This conceptually coherent approach is inherently more
complicated, involving both qualitative judgments and, to some extent, policy considerations at
various stages of study.



To ensure the procedural validity underpinning the process of standard setting study method,
the Bar strived to adhere to a transparent and inclusive process in implementing its design. To
achieve these goals, the Bar worked closely with Dr. Chad Buckendahl, the psychometrician
who conducted the Standard Setting Study, law school deans, two outside independent
psychometricians, and a Bar Exam Studies Working Group (Working Group) comprised of
representatives from the CBE, Board of Trustees, and the Supreme Court. The intensity of
public comments and criticism of the Standard Setting Study (once released for comment)
highlighted certain key components of the study design and implementation that might warrant
re-evaluation and possible modification when a standard setting study is conducted again in the
future. Areas for future refinement and exploration include:

e Adopt a more extended and inclusive process for defining the performance level
descriptor of entry-level attorneys;

e Achieve greater consensus in determining the appropriate background and experience
of workshop panelists; and

e Refine the tools and information provided to panelists for performing their assessment
activities, including the appropriate use of grading rubric and guidelines to
operationalize the performance level descriptor, and the use of scores for calibration
and adjustment of the assessment results.

While modifying these elements might have improved the overall validity of the Standard
Setting Study, it is important to note that other factors—economic, technological, and
demographic in nature—have put growing pressure for change on the legal market and law
schools. The recent decline in bar pass rates and heightened attention on the bar exam pass
line represent only the more urgent and immediate issues facing the legal community. Closely
related to the validity of the pass line is the validity of the bar exam content itself; while the
former reflects the minimum competence level of new attorneys the latter ensures that the
exam questions represent the knowledge, skills, and abilities needed for those attorneys. The
State Bar’s recent approach to this type of assessment of CBX content is outlined in the
following section.

Illl. Content Validation Study

Prior to the current study of the content validity of the CBX, the CBX has gone through several
modifications in its history. In addition to modification of subjects tested on the CBX, there
were parallel efforts in recent years to look at the role of legal education and new attorney
training in an effort to equip new attorneys with practice-oriented, experienced-based skills.
The following section provides a brief history of CBX content changes and other efforts related
to the question of what knowledge and skills are needed for entry-level attorneys.



Background of CBX Content Changes and Previous Efforts to Study Knowledge and Skills
Expected of New Attorneys

The earliest record available regarding CBX content dates back to 1933, when, according to the

“Report of California Survey Committee”?

there were 42 questions on the examination covering
22 subjects. There is a gap in available information about the exam’s scope until June 1983,
which is when the Performance Test (PT) was first administered. The written part of the
examination (six one-hour essays and two three-hour PTs) included questions on Constitutional
Law, Civil Procedure, Contracts, Criminal Law, Community Property, Corporations, Evidence,

Real Property, Remedies, Torts, Trusts and Wills.

A statute enacted in September of 1986° required the CBE to “conduct a study and prepare a
report on the necessity and practicability of requiring applicants for admission to practice law
to be certified as possessing minimum courtroom or trial capabilities.” In response, an eight-
member special committee composed of lawyers, judges and legal educators was appointed by
the CBE to conduct the study and make recommendations. Among the conclusions reached by
the special committee was that the “Bar Examination should test California civil and criminal
procedure and California statewide rules of court in addition to the Federal rules and

procedures now being tested.”*

The CBE approved the special committee’s report and it was
forwarded to the legislature by the established deadline. The report, along with several other
recommendations relative to a mandatory trial skills training course, was transmitted to the
State Bar’s Board of Governors® by the Board Committee on Admissions in May 1988. The
Board Committee reported that the CBE had appointed the Rules of Procedure Task Force (Task
Force) “to develop and identify the parameters for the Bar Exam tests of California procedure

and rules of Court.”®

The six-member Rules of Procedure Task Force, composed of judges, law school professors and
CBE members, met and prepared a report and recommendations for the CBE. Among its
recommendations were:

1. That Federal and California civil and criminal rules and procedures be accorded “equal
dignity” in testing on the California Bar Examination;

2. That the scope of testing in the areas of civil procedure and criminal procedure be
broadly defined; and

? This study was prepared in 1933 and published by the State Bar of California.
® Business and Professions Code section 6046.6(a).

* June 161; Board of Governors Meeting Agenda Item; May 31, 1988.

> Now, Board of Trustees.

® June 161; Board of Governors Meeting Agenda Item; May 31, 1988.



3. That the enhancement of testing in these areas requires that the scope of testing in the
area of evidence be redefined.

In addition, the Task Force communicated its finding that testing on the Statewide Rules of
Court could not be recommended. The CBE agreed with the Task Force’s recommendations, as
did the Board of Governors, and those changes were incorporated into the scope of subjects
tested on the CBX.

The next evaluation and modification of CBX content occurred in early 2000. The CBE’s
Examination Development and Grading (EDG) Team was formerly known as the Board of
Reappraisers. Like the current EDG Team, the Board of Reappraisers was composed of
independent contractors appointed by the CBE to perform examination development and
grading tasks on behalf of the CBE. They were and are responsible for editing essay questions
solicited from law school professors and leading the grading teams during the grading of
examinations. In 2000, the Board of Reappraisers recommended that the scope of subjects
tested on the examination be modified. It believed that the changes were appropriate because
these were areas of the law on which most applicants who were about to begin the practice of
law should be able to demonstrate minimal competency. The CBE adopted in principle the
changes to the scope of the CBX during its meeting in July 2002, and after multiple meetings
with law schools and the Board of Governors, significant input from the law schools, and a two-
year notice, the scope of the examination was changed as follows:

1. “Corporations” was renamed to “Business Associations”; the scope of the topics tested
in Business Associations included those previously tested in Corporations; in addition,
the topics of partnerships of all forms, limited liability entities, related agency principles
and uniform acts, were added to the scope;

2. The scope of the subject titled “Civil Procedure” was expanded to include the California
Code of Civil Procedure; and,

3. The scope of the subject titled “Evidence” was expanded to include the California
Evidence Code.

The CBE also considered replacing Community Property with Family Law, but that proposal
ultimately was not adopted after consideration of all the comments received, which were
primarily from law schools. Law school deans were united in their belief that expanding the
scope of the examination would have the effect of increasing the demand for courses covering
the examination subjects, which would lead to a reduction in the number of elective courses
their students could take. Although the addition of Family Law was posed as a replacement for
Community Property, rather than as a true addition, then, as now, many law students don’t
take Community Property during law school, and choose to study it on their own or through bar
review courses. The addition of Family Law, a much broader subject to test, would most likely



have required the law schools to offer it as a course to many more students, which would have
negatively affected the overall curriculum, in the law schools’ view. It should be noted,
however, that Family Law is a subject tested on the Uniform Bar Examination (UBE).

Today, applicants taking the CBX may be required to answer questions involving issues from all
of the subjects listed below:

Business Associations

Civil Procedure

Community Property
Constitutional Law
Contracts

Criminal Law and Procedure
Evidence

Professional Responsibility

© 0N A WNR

Real Property
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. Remedies
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. Torts
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w

. Wills and Succession

The addition of Professional Responsibility was at the request of the Board of Trustees;
Professional Responsibility is the only subject that is always included as either a standalone or
cross-over subject in the question(s) for each administration of the examination. Because there
are only five essay questions and one Performance Test question, no examination will test in all
13 areas of law. Sometimes, subject matters stand alone in questions or there may be
“crossovers” where two or more subjects are discussed in the question. The order in which the
areas of law are tested vary from one administration to the next. Not specifying the exact topics
for each administration of the CBX is by design intended to ensure that applicants are studying
all areas of law within the scope of the exam. The EDG Team nominates the questions for each
administration of the examination, which are then reviewed by the CBE and approved for
inclusion.

Over time, there have been multiple efforts from outside entities to further expand the scope
of the examination, which included requests to add such topics as International Law and Tax
Law. There have also been several efforts to reduce the number of subjects tested. In 1995 and
1997, at the behest of interested law schools, the CBE agreed to explore the possibility of
reducing the number of subjects tested by eliminating Corporations, Trusts, Wills and
Succession, and Remedies. No changes ultimately resulted from those explorations as there
was not a consensus that changing the scope was in the best interest of public protection. The

10



last time the scope was discussed with the law schools in any depth was during a Law School
Assembly meeting in June 2015. UCLA Vice Chancellor Carole Goldberg and Justice Dennis
Perluss addressed the Assembly seeking its support to add Federal Indian Law to the scope.
Conversely, following that proposal, the former Dean President and Dean of Thomas Jefferson
School of Law Thomas F. Guernsey argued that subjects should be eliminated, especially in light
of the pending Task Force on Admissions Regulation Reform (TFARR) proposal to require 15
units of experiential training as an admission requirement. No action was taken with regard to
either presentation.

MBE, UBE and Other States

The Multistate Bar Examination (MBE), which is developed and graded by the National
Conference of Bar Examiners (NCBE) and is administered the second day of the CBX, contains
200 multiple-choice questions in seven subject areas:

Civil Procedure
Constitutional Law
Contracts

Criminal Law and Procedure
Evidence

Real Property

NoukowbNe

Torts

The UBE is composed of the Multistate Essay Examination (MEE), the Multistate Performance
Test (MPT), both of which are developed by the NCBE, and the MBE. The MEE portion contains
six 30-minute essays drawn from 12 different subject areas; the Multistate Performance Test
(MPT) is a 90-minute test, much like California’s PTs. At the present time, 28 states/jurisdictions
have adopted the UBE.

In addition to the seven subjects tested on the MBE, the MEE has questions in the areas of:

Business Associations
Conflict of Laws
Family Law

Secured Transactions

e W e

Trusts and Estates

In the written component of the bar exam in jurisdictions that have not adopted the UBE, the
scope of the subject matter varies considerably. As shown in Table 2 below for selected non-
UBE jurisdictions as compared to California, the written exam varies with respect to both
general subject matters and state-specific elements of different subjects.
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Table 2. Bar Exam Subjects in Selected Jurisdictions - California, Florida, lllinois and Texas

CA FL IL TX
Administrative Law E
Agency E
Business Associations/Org./Ent. E E E E
(Corporations - lllinois)
Civil Procedure (State & Fed.) B B B B
Commercial Paper E
Community Property E
Conflict of Laws E
Constitutional Law (State & Fed.) B B B B
Consumer Rights E
Contracts B B B B
Criminal Law and Procedure B B B B
Equity E
Evidence B B B B
Family Law (Dom. Relations — MA) E E E
Federal Jurisdiction & Procedure E
Federal Taxation E
Florida Bar R&R, Chpts. 4 & 5 E
Florida Constitutional Law E
Florida Rules of Judicial Admin. E
lllinois Rules of Civ. Procedure E
Partnerships E
Personal Property E
Professionalism E
Professional Responsibility E
Real Property B B B B
Remedies E
Sales E
Secured Transactions E
Suretyship E
Texas Rules of Civ. Procedure E
Texas Rules of Crim. Pro. & Evid. E
Torts B B B B
Trusts E E E E
Uniform Commercial Code E E
(Art. 9 Secured Transactions) (Art. 3&9)
Wills and Succession E E E E

Subjects tested both by the MBE and other methods (i.e. essay) = B
Extra subjects tested in addition to MBE subjects = E

Task Force on Admissions Regulation Reform (TFARR) Recommendations and 10-Hour New

Admittee Training

The Board of Trustees established two TFARRs several years ago, which ultimately resulted in a
recommendation that applicants seeking admission to practice law in California be required to
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complete 15 units of experiential competency training as a condition of admission, in addition
to two other proposals relative to required Pro Bono service and continuing legal education for
new admittees. After discussions during several meetings of the Board of Trustees, the TFARR
proposal was referred to the CBE by the Board during its November 2016 meeting. An excerpt
from the Board minutes follows:

FURTHER RESOLVED, that the Task Force on Admissions Regulation Reform proposal
regarding mandated competency training admission requirements be referred to the
Committee of Bar Examiners for further consideration, and the committee report back
to the Board of Trustees on this matter during the Board’s July 2017 meeting.

The CBE deferred consideration of the mandated competency training proposal or making any
recommendations pending the completion of all of the CBX studies. What constitutes minimum
competence at the time of admission and how that should be determined, whether through
testing or other means, is relative to the discussion of the content of the CBX. For example, the
guestion of the impact of the current 6 unit experiential learning requirement, which was just
implemented last fall for ABA approved law schools and recently approved by the CBE and the
Board of Trustees for California-accredited and unaccredited law schools, is not yet known. The
relatively new requirement for the law schools—and how it may address the issue of
knowledge and skills expected of new attorneys and its relationship to the number of subjects
tested on the CBX—is an area requiring further study and consideration.

Another TFARR proposal suggested that new admittees be required to complete legal
education in certain subject areas that would make them more practice ready. The Board of
Trustees agreed with that recommendation and the “New Attorney Training Program” was
adopted and becomes effective on February 1, 2018. Under the new requirement: “A new
member is required to complete a State Bar New Attorney Training Program during the first
year of admission which can also be applied to the regular MCLE requirement.”

A separate working group was subsequently established to guide the development of the New
Attorney Training content. It ultimately led to the design and adoption of a 10-hour curriculum
comprised of 4 hours of legal ethics; 3 hours of basic skills, including civility, pro bono and law
practice management and technology; 1.5 hours of identification and elimination of bias; and
1.5 hours of competency. In studying the possible topics, the working group coordinated its
curriculum development activity with the Content Study. For example, the working group
considered a potential scenario where a new admittee MCLE program might be developed on
the subject of Community Property, if that subject ultimately was removed from the

CBX. While this concept was initially explored by the working group, it was not pursued for the
reasons discussed below in connection with follow-up focus group meetings of Content Study
panelists.
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2017 Content Validation Study

The 2017 Content Study was designed to evaluate whether the breadth and depth of content
on the CBX was in alignment with the knowledge, skills, and abilities (KSAs) expected of an
entry-level attorney. Dr. Buckendahl’s report (Appendix B) and the two evaluations of the
report prepared by independent consultants Mary J. Pitoniak, Ph.D. and Tracy A. Montez, Ph.D.
(Appendix C), are attached. Dr. Buckendahl’s report sets the stage for the more lengthy and
complex discussion of what subjects should be tested on the California Bar Examination.

Methodology

Panel Selection
Similar to the Standard Setting Study, the Content Study relied on practicing attorneys to

evaluate CBX questions in a two-and-one-half day workshop. When Bar staff started planning
for the two studies, both of which required practicing attorneys to serve on workshop panels,
the same selection criteria were used to present potential panelists to the Supreme Court for
consideration. These criteria included years of experience, employment type, practice area,
geography, and demographics related to gender and race/ethnicity. When the nomination
process was completed at the end of April, nearly forty candidates were available for selection
for either workshop. When the Supreme Court made its final selection of ten panelists for the
Content Study, four of the ten had been previously selected for the Standard Setting Study; this
overlap was considered beneficial for maintaining some continuity between the two
workshops, as well as balancing panel composition in terms of demographics and other factors.

Relative to the twenty panel members recruited for the Standard Setting Study, the panel size
for the Content Study was smaller due to the different process adopted for the Content Study
workshop. In the Standard Setting Study, each member made independent judgments in rating
the performance of examination answers which resulted in a large number of data points as the
basis for analyzing the examination scores. In contrast, the Content Study panel members were
engaged in more interactive activities facilitated by Dr. Buckendahl. As discussed in more detail
below, the evaluation activities required panel members to participate in group discussions to
delineate the topic or subtopic areas and skills included in exam questions, assess the
appropriate level of cognitive complexity associated with the subjects and skills, and map them
to a list of knowledge and skill statements derived from results of a job analysis conducted by
the NCBE. These facilitated group activities aimed to achieve consensus decisions on the core
issues of content fit and cognitive complexity, with the assessment activities often involving
more qualitative analysis and value judgments.
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In addition to panel members participating in the workshop, observers representing law schools
and the CBE, along with one of the independent psychometricians, sat through either part or
the entirety of the two-and-one-half days of the workshop.

Workshop Activities
As noted above, the purpose of the Content Study was to evaluate whether the current version

of the CBX is measuring important knowledge, skills, and abilities consistent with expectations
of entry level attorneys. Consistent with the Standard Setting Study, questions from the July
2016 CBX were used for the workshop. Two external sources of data were used as the basis for
comparison to evaluate alignment:

e National job analysis survey results conducted by NCBE in 2012 (see Appendix D); and
e US Department of Labor’s database O*NET (Occupational Information Network) for
occupational characteristics and KSAs for attorneys updated in 2017 (Appendix E).

These two external data sources are equivalent to curriculum standards and learning objectives
in educational systems, in which they are often used as reference materials for evaluating the
alignment between what was taught to students and what was tested on their exams.

For the Content Study, the main source data for measuring content alignment was the NCBE’s
job analysis survey. Survey respondents provided an assessment of the relative importance of
each knowledge domain as well as the frequency with which their legal practices required those
areas of knowledge and skills. Table 3 presents a list of sample items of knowledge domains,
skills and abilities from the NCBE survey with corresponding Average Significance and frequency
of use (% Performing). They are top ten items in both sections according to the average
significance scores, with item numbers in the table referring to the original item numbers in
NCBE’s report. This table shows that, based on a 1-4 scale (with 1 representing “not significant”
and 4 “extremely significant”), Rules of Civil Procedure was rated by the survey respondents as
the most significant or important domain of knowledge needed for their legal practice. The
Table also shows that the ten knowledge domains and skills given the highest Average
Significance ratings were also used frequently (% Performing) by the responding attorneys in
performing their daily tasks, all of them above 80 percent.

Within the confines of the current CBX format, some items are not applicable for this study,
such as skills relating to listening and oral communication that are not tested as part of the
current CBX. In reviewing the entire list of more than 100 items, the panelists also had to
reorganize certain items, as some could be consolidated or subsumed by others.
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Table 3. Sample Items from NCBE Job Analysis in Knowledge Domains, and Skills and Abilities

Avg %
Line# Knowledge Domains Significance Performing
1 Rules of Civil Procedure 3.08 86%
2 Other Statutory and Court Rules of Procedure 3.06 88%
3 Rules of Evidence 3.01 81%
4 Professionalism 2.95 87%
5 Research Methodology 291 89%
6 Statutes of Limitations 291 84%
7 Rules of Professional Responsibility and Ethical Obligations 2.83 93%
8 Statutory Interpretation 2.83 86%
9 Document Review/Documentary Privileges 2.73 81%
10 Contract Law 2.67 84%
Skills and Abilities
87 Written communication 3.77 100%
88 Paying attention to details 3.67 99%
89 Listening 3.60 99%
90 Oral communication 3.58 99%
91 Professionalism 3.58 99%
92 Using office technologies (e.g. word processing and email) 3.56 99%
93 Critical reading and comprehension 3.55 98%
94 Synthesizing facts and law 3.55 97%
95 Legal reasoning 3.54 99%
96 Knowing when to go back and ask questions 3.46 99%

After the panel members reorganized and clarified the KSA descriptions, the panel began to
assess content alignment; this process involved essentially creating a “crosswalk” between
topics covered on the CBX and the list of KSA descriptions from the job analysis survey. A topic
that appeared on the CBX without a match on the job analysis list would be an indication of the
topic being misaligned. On the other hand, an item listed on the job analysis results but not
covered on the CBX, especially one that had been given a high importance and frequency
rating, would be considered a gap in the CBX content. In this crosswalk exercise, O*NET’s list of
knowledge and skills served as additional source data and evidence for content fit.

In addition to content fit evaluated through the exercise of mapping KSAs between the
different source data, which in the literature of content validation research is called

“categorical concurrence,” there is another important dimension in the overall measurement of
content alignment—a determination of the appropriate level of cognitive complexity required
in exam questions that is consistent with the expected KSAs for entry-level attorneys. This is a
separate exercise that the panelists engaged in at the early part of the workshop. It required
that the panel, through group discussion and consensus decision making, determine the level of
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cognitive complexity deemed appropriate for each domain of knowledge and skills expected of
entry-level attorneys.

To assess the cognitive complexity of various topics on the CBX, the panelists used the Depth of
Knowledge (DOK) taxonomy developed by Norman Webb. The four levels of DOK are described
below:

e Level 1 —recall and recollection: recalling information such as a fact, definition, term, or
a simple procedure, as well as performing a simple algorithm or applying a formula.

e Level 2 —skills and concepts: making decisions as to how to approach a problem or
solving a problem involving application and/or reasoning.

e Level 3 —strategic thinking: reasoning, planning, using evidence, generally more
complex and abstract; a higher level of thinking than the previous two levels.

e Level 4 — extended thinking: involving more complex reasoning, planning, developing,
and thinking, combining and synthesizing ideas into new concepts, generally observed
over an extended period of time.

After providing training for the panelists on the distinguishing features of each DOK level, Dr.
Buckendahl facilitated group discussions to assess the DOK of major topics on the CBX,
including both knowledge of substantive areas of law as well as various skills and abilities.
Consensus emerged from this exercise regarding two aspects of the CBX content in relation to
DOK. First, cognitive complexity at levels 2 and 3 are considered appropriate for CBX content,
distinguished from level 1 involving simple recall or rote memorization or level 4 requiring
deeper knowledge or skills accumulated over time. Second, the panel agreed that DOK level 2
would be appropriate for substantive areas of law expected for entry-level attorneys, whereas
DOK level 3 would be appropriate for various skills such as legal reasoning, synthesizing facts
and law, or written communication. Given the difference between the multiple-choice and
written components of the CBX in terms of knowledge and skills required in responding to the
guestions, the MBE component was judged to lean more toward level 2, whereas the written
component, especially performance test questions, was considered to lean more towards level
3 DOK.

Following the establishment of appropriate DOK levels for different domains of knowledge and
skills, the panel went through exercises of mapping the examination subjects on each of the
essay questions and the performance test in comparison to NCBE’s job analysis results and
O*NET list of KSAs.

Evaluation results from the two steps described above provided data to validate the extent to
which the CBX content matches with the KSAs, and the extent to which the DOK levels are
consistent with the expected level for entry-level attorneys. Beyond these two areas of
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alignment, the panel also discussed the relative weights assigned to various topics on the CBX.
This has to do with the question of whether there is a balanced and stable distribution of
different subjects on the CBX as relating to both a specific exam and multiple exams
administered over a period of time. For this exercise the panel relied partly on detailed grading
guidelines to evaluate the subtopics and their score points.

Study Findings and Limitations

Following the procedures described above in evaluating the July 2016 CBX questions, the
results indicate that all content on the CBX matched with job-related KSAs expected for entry-
level attorneys. The distribution of topics and skills requiring different levels of cognitive
complexity is also consistent with the relative weights assigned to MBE multiple-choice and
written questions. Table 4 below presents the alighnment evidence resulting from the crosswalk
exercise. The list of knowledge domains and skills in the table were based on the job analysis
survey items that received high ratings from responding attorneys on both the “significance”
and frequency in practice scales. After being mapped to subject matters and skills tested on
CBX questions, the “crosswalk” matching result shows that all topics covered in the CBX are
represented on the job analysis survey results as knowledge domains and skills expected of
entry-level attorneys. In other words, there were no subjects and skills tested on the CBX that
were considered unimportant for legal practice or used infrequently, according to survey
results from the job analysis study conducted by NCBE.

Using score points assigned to different topics in the CBX questions, the panel also estimated
approximate percentage distribution of the different topics and skills represented on the CBX.
The distribution is represented in Table 4 as percentages associated with each knowledge
domain and skills tested on either the MBE section or written exam questions. This estimated
percentage distribution presents another dimension of content alignment measurement, this
one measuring the balance of subject representation. The result shows that slightly more than
one-third (36 percent) of the current CBX content is represented by various skills, the rest by
domain knowledge relating to different substantive areas of law. This estimate should be
treated as approximate and tentative, however, as the MBE component of the CBX was
evaluated based on a broad content outline only rather than individual question items.
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Table 4. Bar Exam Content Alignment with Job Analysis Results, with Approximate Percentage of

Representation of Topics and Skills

Knowledge, Skills, Abilities and Tasks from Essays

the NCBEgJob Analysis Survey and :T MBE Total

Knowledge Domains
Rules of Civil Procedure 4% 4% 7%
Other Statutory and Court Rules of i 4% 4%

Procedure
Rules of Evidence - 7% 7%
Contract Law 3% 7% 10%
Tort Law - 4% 1%
Criminal Law - 7% 7%
Rule of Criminal Procedure - - 0%
Other Privileges - - 0%
Personal Injury Law - 1% 1%
Principles of Electronic Discovery 1% - 1%
Real Property Law 3% 7% 10%
Constitutional Law 3% 7% 10%
Family Law 3% - 3%

Skills, Abilities, and General Tasks
Written communication 4% - 4%
Critical reading and comprehension 3% - 3%
Synthesizing facts and law 8% - 8%
Legal reasoning 15% - 15%
Issue spotting 1% - 1%
Fact gathering and evaluation 2% - 2%
Identify issues in case 2% 2%

Total 50% 50% 100%

Looking at the subject areas covered on the CBX over a ten-year period, and taking into account

the different weights associated with different knowledge domains and skills, the Content
Study also found evidence to show that changes over time in topics selected for written
guestions contribute to only a small variation of examination content year after year. This is
due to the fact that MBE subjects remain constant over time, which account for 50 percent of
the CBX from July 2017 forward. For the remaining 50 percent in essay and performance test
guestions, professional responsibility and ethics appeared in almost all exams administered in

the past ten years, as shown in Table 5 below. A significant additional proportion of the written

component is represented by subject-neutral skills discussed above, such as writing and
synthesizing facts and law. As a result, what remains that allows for rotation of different
subjects over time accounts for a relatively small proportion of the overall subjects covered,

estimated at approximately 15 percent of the total content.
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Table 5. Representation of Subject Areas from 2008-2017 (n=20 administrations)

Frequency of Rating of Percent
Subject Area Representation Significance Performing

Professional Responsibility 19 2.83 93%
Remedies* 12 - -

Business Associations 11 2.33 67%
Civil Procedure 10 3.08 86%
Community Property** 10 2.23 53%
Constitutional Law 10 2.29 76%
Contracts 10 2.67 84%
Evidence 10 3.01 81%
Torts 10 2.50 61%
Criminal Law and Procedure 9 2.50 54%
Real Property 9 2.30 56%
Trusts 7 1.95 44%
Wills 7 2.21 46%

* Remedies does not align with a single Knowledge Domain because it crosses over multiple
substantive areas of practice in law.
** Treated as part of family law in mapping to the NCBE job analysis survey knowledge domains.

In addition to frequency representation on CBX over time, the thirteen subjects in Table 5 were
also mapped to the NCBE job analysis survey to show the relative importance (“rating of
significance”) and frequency in practice (“percent performing”) as rated by survey respondents
of the national sample. With regard to the relative importance rating, it should be noted that
out of more than 80 knowledge domains included in the survey, only 3 subjects (Civil
Procedures, Court Rules and Procedures, and Rules of Evidence) were given an average rating
above 3 points. Approximately 45 percent of the rest were rated between 2 to 3 points.

The data shows that topics that had been selected more frequently over time tended to be
items in the job analysis survey that were given higher ratings on either the importance or
percent performing scale. It should be noted that it is only a moderate correlation, further
constrained by the small sample size of 13 data points and the limited variability of the data, in
particular the significance rating scores falling within a narrow range from 1.95 to 3.08. This
analysis suggests that, with more up-to-date job analysis information that reflects the practice
of law in California, there are opportunities for further alignment of content sampling of CBX
over time.

Overall, the validity evidence on content alighnment discussed above indicates that no subjects
currently measured on the CBX were judged as outside the scope of KSAs expected of entry-
level attorneys. In a gap analysis the Content Study also discusses topic areas and skills that are
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considered important according to NCBE's job analysis but currently not covered as primary
subjects on the CBX. Examples include knowledge domains such as research methodology and
statutory interpretation, and skills such as negotiation, interviewing, and resource
management.

It is noted above that NCBE's job analysis results, supplemented by linking to O*NET
information related to attorney KSAs, served as the primary source data for validity evidence
regarding the current scope of the CBX content. Gap analysis results or any other suggestions
for modifications of the CBX content would require job analysis data more closely reflective of
attorney practices in California. In fact, this is one of the main issues raised by the two
independent psychometricians in their evaluation reports. Dr. Pitoniak cited comments from
panelists indicating that some of the job analysis survey categories and statements did not
guite match the content domains and skills. Dr. Montez’s comments highlighted the importance
of conducting an updated, comprehensive occupational analysis, with its focus on the practice
of law in California as the baseline for evaluating the content validity of the CBX.

Dr. Buckendahl described in his report some adjustments and reorganization of job analysis
descriptions that needed to be made during the workshop to facilitate the discussions. He also
pointed out another potential limitation of the study related to the analysis of the MBE portion
of the CBX. To assess the content of the written component of the CBX, the panel was given
access not only to exam questions, but also grading rubrics for each question. With complete
information made available they were able to analyze the topics and subtopics, as well as to
assess the cognitive complexity levels required for exam takers to respond to the questions. In
contrast, the assessment of the MBE component was based on a broad content outline rather
than question items from a complete MBE exam. For security reasons, NCBE would make
available only practice or “retired” questions, instead of a specific exam form in its entirety,
which is not suitable for a comprehensive evaluation. This lack of detailed information on
individual question items poses a constraint on the validity evidence with regard to the MBE
portion of the CBX.

Follow-Up Focus Group

Following two days of workshop activities devoted to mapping of topic areas and skills to assess
content alignment, the panel was asked on the last day of the workshop to reflect on the
consensus they had reached and to discuss the implications on potential adjustments of CBX
content by eliminating topics or adding new topics. They also discussed topics that would be
appropriate for inclusion in the new 10-hour New Admittee Training.

To extend this conversation, with the goal of relying on their experience to inform the
development of the 10-hour New Admittee Training course content, the panel was invited to
participate in a focus group in which they would have the opportunity to elaborate further on
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their brief discussions during the workshop. Four of the original members and two observers
from law schools attended a half-day meeting in August. To facilitate the discussions, materials
prepared for the focus group meeting included the following:

e Background information on the 10-hour New Admittee Training;

e Preliminary analysis results from the Study workshop;

e Compilation of topics covered in bar exams from a selection of five other jurisd