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This third report of the Governance in the Public Interest Task Force is designed to serve as a
capstone of a series; in particular, it is intended to build on and complete the work of the second
Task Force Report issued in 2016. Together the changes recommended in all three reports,
some already well underway, are redesigning the State Bar and providing a road map for its
reform.

The 2017 Task Force began its work by developing an agenda around three themes as outlined
below, designed to capture work remaining from the 2016 Task Force Report, and reflecting the
impact of the provisions of the current 2018 fee bill, which was introduced during its tenure:

» Defining the Bar’s Public Protection Mission. Pursuant to an extensive review of the
history of the State Bar's understanding of its statutory mission, the Task Force
developed the following mission statement for Board of Trustee consideration:

I —
The State Bar of California’s mission is to protect the public and
includes the primary functions of licensing, regulation and discipline
of attorneys; the advancement of the ethical and competent practice
of law; and the promotion of efforts for greater access to, and

inclusion in, the legal system.

» Board Composition and Governance. The Task Force identified a number of changes
to Board composition and governance, most tracking related elements of the 2018 fee
bill, with notable exceptions as related to optimal Board size.

» Board Committee and Sub-Entity Structure and Effectiveness. The Task Force
identified parameters for a thorough evaluation of each sub-entity, a restructuring
of Board Committees, and alignment of sub-entities and Board Committees to
ensure appropriate and effective oversight.

In addition to these thematic areas, the Task Force addressed State Bar organizational
reform that will be needed to further advance the goal of clarity and excellence in the
fulfillment of the Bar’s public protection mission.

This summary is provided under Government Code section 9795. The 2017 Task Force
Report can be accessed at: http://www.calbar.ca.gov/AboutUs/Reports.aspx.

A printed copy of the report may be obtained by calling 415-538-2299.
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EXECUTIVE SUMMARY

Created in 1927, the State Bar of California has been the subject of repeated reviews and efforts
at reform for nearly four decades. Recognizing that years of reports and recommendations had
resulted in little actual reform, the Legislature created the Governance in the Public Interest Task
Force (Task Force) in 2010. Under the enabling statute, Business and Professions Code section
6001.2, a body originally statutorily composed of 11 members of the Board of Trustees was
tasked to deliver a report directly to the Supreme Court, the Governor and the Legislature,
making “recommendations for enhancing the protection of the public and ensuring that
protection of the public is the highest priority in the licensing, regulation, and discipline of
attorneys.” The Task Force’s first report was issued in 2011, identifying critical areas of needed
governance reform. Many recommendations identified in that report are now embodied in the
State Bar’s governing law, including renaming the Board of Governors to the Board of Trustees,
adding Supreme Court appointed trustees to the Board, creating new electoral districts based on
appellate court district boundary lines, reducing Board size, adopting open meeting requirements,
and revising the State Bar’s statutory directive to make public protection paramount.

Thereafter, the Task Force statute was repealed and replaced. The new statute reduced the size of
the Task Force to seven members and directed the Task Force to make suggestions to the Board
of Trustees regarding the strategic plan and other issues as requested by the Legislature, in
addition to fulfilling its original mandate. This third Task Force Report is designed to serve as a
capstone of the series; in particular, it is intended to build on and complete the work of the
second Task Force Report issued in 2016. Together the changes recommended in all three
reports, some already well underway, are redesigning the State Bar and providing a road map for
its reform.

Unlike the initial 2011 Task Force Report, which focused exclusively on traditional governance
issues, the 2016 and 2017 Task Force members interpreted their mandate for developing reform
recommendations to extend beyond the singular matter of State Bar governance. They saw
governance as inextricably linked to, and dependent upon, the structure and operations of the
State Bar as an organization. To be effective, organizational design must address all three. Yet
good organizational design, standing alone, is not sufficient to create lasting change. Rather, a
continuing commitment of Board and staff leadership to reform is critical.
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With these ideas in mind, the 2016 Task Force Report highlighted nine reform issues for
attention:

1. Perception and Reality of an Ineffectively Managed Discipline System.

2. Inadequate Definitions of the Bar’s Public Protection Mission.

3. Proliferation of Activities: Lack of Organizational Coherence leading to ‘Mission
Creep.’

4. A Conflicting Hybrid Governance Structure.

Confused Reporting Relations Hindering Accountability.

6. Proliferation of Committees, Boards and Commissions and Over Reliance on
Volunteers.

9]

7. Restricted Separate Funding Sources, Creating Cultural and Procedural Obstacles to
Financial and Organizational Management.

8. Inadequate Development and Support for Human Resources.

9. Inadequate Resources to Satisfy Statutory Backlog Definitions.

A unifying theme behind many of the foregoing concerns was the need to develop a ‘single
enterprise’ approach to managing all State Bar functions in order to address structural and
operational confusion. The Board of Trustees agreed and directed that a single set of
administrative rules and procedures, appropriate for a regulatory body, be applied to all State Bar
functions in the future. This has produced a more coherent operational model and will improve
the State Bar’s overall function and ability to support its core public protection functions.

Although not an explicit recommendation in the 2016 Task Force Report, implementation of a
single enterprise approach to managing the State Bar has provided an additional rationale for the
most significant structural reform in the State Bar’s ninety year history: the proposed separation
of its 16 Sections as contemplated in Senate Bill 36 (the 2018 fee bill). As the 2016 Task Force
Report made clear, the current structure combining two distinct organizational and operational
designs has posed a continuing problem for effective management of the State Bar. Correcting
this problem will move the State Bar forward in achieving a more efficient, centrally managed
organization.

Discussion of the possible Sections’ departure coincided with the beginning of the 2017 Task
Force work and thus became an important consideration in its deliberations. Equally important,
earlier fee bill proposals to reduce the size of the State Bar’s Board of Trustees by eliminating
six elected trustee positions moved closer to reality with the introduction of the 2018 fee bill.
Together these two potential structural changes motivated the 2017 Task Force work, creating
greater urgency to design a ‘new’ State Bar of California.
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The 2017 Task Force began its work by developing an agenda around three themes, designed to
capture work remaining from the 2016 Task Force Report and to consider the needs of the
organization if the Legislature were to approve the departure of the Sections and significantly
reduce the size of the Board. The first theme entailed creating a mission statement that would
define the State Bar’s public protection responsibilities. A working mission statement was
drafted early in the process, but not finalized until the last meeting to ensure that the Task
Force’s mission statement recommendation captured the most well-developed thinking about the
State Bar’s purpose and function. That process produced the following mission statement, which
the 2017 Task Force recommends for the Board’s consideration:

The State Bar of California’s mission is to protect the public and
includes the primary functions of licensing, regulation and
discipline of attorneys; the advancement of the ethical and
competent practice of law; and the promotion of efforts for

greater access to, and inclusion in, the legal system.

In discussing its second topic — Board governance changes — the 2017 Task Force was mindful of
proposals contained in the unsuccessful 2017 fee bills, as well as recommendations made in the
2016 Task Force Report. In the end, its recommendations largely track those now introduced in
the 2018 fee bill. Accordingly, the 2017 Task Force embraced renaming the Board leadership
positions as Chair and Vice Chair, with appointment by the Supreme Court; eliminating trustee
elections; and, extending trustee terms of office to four years. Additionally, the 2017 Task Force
recommended that the Board be reduced in size to 17 members, converting four formerly elected
positions to appointments by the Supreme Court, both Legislative Houses and the Governor; that
consideration be given to a mechanism for appointing vacancies left open overlong; and that the
position of Treasurer, a vestige of the State Bar’s associational structure, be eliminated.

Discussion about the third 2017 Task Force topic, the role of sub-entities and volunteers, and the
structure of Board Committees, created special demands. The 2017 Task Force recognized that
to understand the changes needed to correct past problems and ensure that the ‘new’ State Bar is
structured successfully in light of both the possible departure of the Sections and a significant
change in Board size, a deep review of all of the State Bar’s functional areas would be needed.
The 2017 Task Force was clear that a smaller governing board would inevitably face significant
challenges, thanks to the State Bar’s great size, complexity and functional diversity. Thus
understanding the State Bar’s complicated structure became an important focus.

In its review process, the 2017 Task Force learned that the State Bar of California is the world’s
largest ‘unified’ bar, combining both regulatory and membership functions, and has a highly
unusual structure when compared to other sister bar organizations. Unlike other bar
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organizations, the State Bar operates with a completely professionalized discipline system, the
chief prosecutor of which reports directly to a committee of the governing board, rather than the
chief executive officer; is subject to an oversight structure governed jointly by the Supreme
Court and both Legislative Houses; and is responsible for a comprehensive set of licensing,
regulation, discipline and educational activities, many contained in a growing body of statutory
directives.

The 2017 Task Force recognized the importance of identifying ways to improve the oversight
and management of the State Bar. Its functional review of all State Bar operational areas made
clear that the State Bar historically has been asked to do far more than manage its core
responsibilities of attorney discipline, licensing and regulation alone. The resulting
organizational structure and management systems have become unusually complex as new
responsibilities have been added over time. Similarly the State Bar’s fund accounting financial
system, which has not been upgraded in years, has strained to accommodate mushrooming
programmatic activity and statutory requirements. To manage its growing number of activities,
without adding resources, the Bar has relied on an increasing number of volunteers operating
though sub-entities.

Efforts to address this problem of organizational sprawl and entropy were set in motion by
recommendations in the 2016 Task Force Report. They are expected to result in a significant
reduction in both sub-entities and Board appointed volunteers even before implementation of the
2017 Task Force Report recommendations. In 2011-2012, there were 46 mainly Board-created
sub-entities operating within the State Bar under the Board’s direct oversight, supported by
approximately 700 volunteers. Implementation of the 2016 Task Force Report recommendations,
designed to address the identified problem of a proliferation of committees, now along with the
possible departure of the Sections, will reduce the number of sub-entities operating within the
State Bar under the Board’s direct oversight to 12, and the number of associated volunteers to
approximately 200. This reduction in sub-entities and volunteers will create a more manageable
oversight workload for the Board and a stronger organizational structure.

Even so, more remains to be done, including further study of a broad range of advisory
committees to the sub-entities and their additional use of volunteers. The 2017 Task Force
Report has made an important contribution to this work by providing a detailed analysis of the
various sub-entities and identifying those which should be prioritized for future study by the
Board and its Committees. These include the Committee of Bar Examiners, Law School Council,
California Board of Legal Specialization, Client Security Fund, Committee on Mandatory Fee
Arbitration, Lawyer Assistance Program Oversight Committee, Access to Justice and Diversity
Related Sub-Entities, and the Committee on Professional Liability Insurance. In sum, the 2017
Task Force has laid the groundwork for the Board to continue this review effort and, taking
advantage of a revised Board Committee structure, ‘right-size’ the work of these volunteers and
sub-entities, so that appropriate Board oversight and control become a reality.
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Finally, the 2017 Task Force noted that for maximum effectiveness, the State Bar’s management
structure should be aligned with Board Committee structure, so that the Board can effectively
exercise its oversight responsibility. The Task Force also determined that the Board should
engage in ongoing continuous improvement assessment and review. Recommendations to
improve trustee training and incorporate leadership development, succession planning and
management structure review into the Board Committee work plan were developed to advance
these principles. This work, which will require the joint effort of Board and senior management,
was noted as most appropriate for the Executive Committee (ExCom). With this
recommendation, the 2017 Task Force Report joins the 2016 Report in underscoring the need to
develop the most important asset of the State Bar of California: its human resources. To navigate
the way forward will require continued attention to maintaining reform-minded leadership at the
Board and senior management level, as noted in both the 2016 and 2017 Task Force Reports.
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INTRODUCTION

This third Task Force Report builds on two earlier Task Force Reports (2011 and 2016) and
occurs at a time of transformational change for the State Bar of California.' The possible
departure of the State Bar Sections, reflected in the 2018 fee bill, creates a new opportunity for
the Bar to reinforce its commitment to core public protection functions, pursuant to its statutory
mandate. With this in mind, the 2017 Task Force® focused not only on governance, but also on
the interrelated operations and structural reforms that ultimately will be necessary to effectuate
comprehensive organizational change.

The State Bar and its component parts should operate as a single enterprise reflecting good
governance, structural alignment and operational coherence. Only if this is done can the Board
execute its oversight role, establishing measureable goals and objectives against which resource
decisions can be made effectively. The Task Force believes that this critically-timed self-
examination process, along with ongoing restructuring efforts, will produce a ‘new’ State Bar,
acutely focused on public protection through its advisory responsibility for admissions and
discipline, and its other regulatory functions.

This 2017 Task Force Report is divided into four main sections: Background, Summary of 2017
Recommendations, Discussion, and Conclusion. The Background section provides the factual
context for the work of the 2017 Task Force, noting its relationship to earlier reports and the
impact of developments that unfolded during the life of the Task Force. The Discussion section
provides the context for understanding how the recommendations were reached. By highlighting
discussion themes from the Task Force meetings and the principal considerations that factored
into developing Task Force recommendations, the Discussion section summarizes the work that
provided the foundation for this Report and its recommendations. The Conclusion offers
recommendations on the way forward, taking advantage of recommendations contained in the
2017 Task Force and a series of related reports.

" See Appendix A, Governance in the Public Interest Task Force: Statutory Directive.
2 See Appendix B, Governance in the Public interest Task Force: Composition.
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BACKGROUND®

THE 2016 TASK FORCE REPORT*

Noting the dependent interrelationship of operations, structure and governance, the 2016 Task
Force focused on a broad range of issues in developing its recommendations. The 2016 Task
Force Report identifies both significant governance concerns, such as unclear reporting
relationships and the lack of a definition for public protection, and the accountability and
operational challenges that derive from those concerns. The 2016 Task Force Report specifically
identified the following nine problems in need of correction:

1.
2.
3.

9]

8.
9.

Perception and Reality of an Ineffectively Managed Discipline System.

Inadequate Definitions of the Bar’s Public Protection Mission.

Proliferation of Activities: Lack of Organizational Coherence leading to ‘Mission
Creep.’

A Conflicting Hybrid Governance Structure.

Confused Reporting Relations Hindering Accountability.

Proliferation of Committees, Boards and Commissions and Over Reliance on
Volunteers.

Restricted Separate Funding Sources, Creating Cultural and Procedural Obstacles to
Financial and Organizational Management.

Inadequate Development and Support for Human Resources.

Inadequate Resources to Satisfy Statutory Backlog Definitions.

To address these problems, the 2016 Task Force considered recommendations in the areas of
governance reform and de-unification; two Task Force members wrote a minority report
supporting de-unification, i.e., uncoupling of regulatory and trade association functions. The
2016 Task Force also identified additional topics needing further study. Regarding governance
reform, the following proposals received majority support:”

Establishment of an officer ladder.

Increase in the number of public members while maintaining a majority of attorneys.
Elimination of trustee elections.

Appointment of a limited-term enforcement monitor.

3 For pre-2016 history of the Task Force, see Appendix C, Governance in the Public Interest Task Force: History.

* This report was due on May 15, 2014, but was not submitted until August 2016 because of circumstances beyond
the control of the current Board and executive staff.

> A proposal to extend the length of the president’s term received no support. It was thought that the creation of an

officer ladder would provide the necessary continuity.
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e Enhanced trustee orientation and training.

e Assessment of Chief Trial Counsel reporting relationships.

Topics identified for further study receiving majority or full support included:

e Clarify meaning of public protection.

e Review committee framework and structure.

e Reduce Board size.

e Address impacts of silo funding, i.e., whether to apply the same fiscal policies to all
State Bar activities regardless of funding source.

e Study funding adequacy for discipline functions.

IMPLEMENTATION OF RECOMMENDATIONS FROM THE 2016 TASK FORCE REPORT

Some, mainly governance related, 2016 Task Force Report recommendations required statutory
changes in the State Bar Act. The 2016 Task Force identified for immediate action by the Board
of Trustees recommendations that required no legislation or further deliberation. The 2017 Task
Force took up issues identified in the 2016 Task Force Report that remained unresolved. The
section below describes the status of the non-legislative recommendations of the 2016 Task
Force Report, summarizing steps that have already been taken by the Board and State Bar staff to
implement the recommendations, noting as well work undertaken by the 2017 Task Force in
areas requiring further review.

Address Impact of Silo Funding, i.e., whether to apply the same fiscal policies to all funds
received regardless of source:

e The 2016 Task Force Report identified the need for a single enterprise approach to
State Bar fiscal and administrative policy, so that all such matters would be governed
centrally in a manner more appropriate for a governmental entity. The Board has
embraced this ‘single’ system approach.

e On September 12, 2016, the Board took the initial step of prohibiting any State Bar
spending on alcohol, no matter the funding source, and referred development of
additional policies for meals, awards purchases, entertainment, lodging and sponsorship
to the Board’s Stakeholders, Access to Justice and Appointments (SA&A) Committee
for report back to the Board at its January 26, 2017, meeting. At that meeting, a new
policy restricting alcohol spending was adopted.

e On October 2, 2016, the Board voted to cancel hotel contracts designed for future
annual meetings as inconsistent with the fiscal role and responsibilities of a regulatory
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agency. Future annual meetings will occur as part of the normal Board meeting cycle
and will be held at State Bar offices.

e On January 26, 2017, to align with state law requirements, the Board revised the
executive rules governing housing allowances and relocation expenses for managerial
employees and eliminated all additional exceptions to its standard fiscal policies,
including expenditures on alcohol and resort style hotels, as well as third party
sponsorships of such activities.’

e On March 9, 2017, the Board addressed the question of whether to go forward with the
State Bar’s 25 annual awards programs in 2017 given current fiscal constraints. Of the
25 programs, the Board made no changes with respect to 17 managed and funded by
the Sections, or to the Jack Berman Award sponsored by the California Young Lawyers
Association. The Sections and the California Young Lawyers Association will be
responsible for these awards programs in 2017 as well as prospectively, assuming the
Legislature approves their transition to a new independent entity. The Board suspended
participation in the remaining awards programs temporarily until full funding of the
State Bar is restored.

e The 2017 Task Force has not identified the need for any additional fiscal policy
modifications as of now and believes that this item has been addressed successfully.
New concerns, if any should arise, will be referred to the appropriate Board Committee.

Assessment of Chief Trial Counsel Reporting Relationships:

e By statute, the Chief Trial Counsel reports to the Board’s Regulation and Discipline
(RAD) Committee. The Board Book’ recognizes this legislative assignment of
oversight responsibility and, at the same time, provides that the Chief Trial Counsel
respond to the Executive Director on administrative matters. The issue is whether this
dual reporting relationship provides for an appropriate level of oversight and
accountability for the Chief Trial Counsel to the Board Committee.

e On September 12, 2016, the Board voted to refer this issue to the RAD Committee for a
report back to the Board at its January 26, 2017, meeting.

% Measures implemented by administrative action include adoption of state reimbursement rates for lodging;
approval by the Executive Director of any off-site meetings; and the capping of on-site catering costs. Caps for off-
site catering costs are being developed.

7 The Board Book is the Board’s Policy Manual, which was adopted in September 2004 and is revised periodically.
It is a compilation of legal authorities and policies that govern the operations of the Board and its oversight of the
State Bar.
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At the January 26, 2017, meeting, the Board discussed the issue and determined that no
changes were needed to the existing framework because the dual reporting relationship
is thought to be a necessary means for effective management within the existing
statutory scheme.

The 2017 Task Force declined to address this, and other similar issues involving
reporting relationships of key senior management staff, further. The 2017 Task Force
believes that this discussion is more appropriate for the Board. Nonetheless, the 2017
Task Force notes that establishing an ethos and system of accountability will require the
right organizational design.

Appointment of a Limited-Term Enforcement Monitor:

After the Legislature did not pass a fee bill in 2016 for funding the State Bar in 2017,
the Chief Justice of California, by letter dated September 8, 2016, directed the State Bar
to request an interim special regulatory assessment to fund the disciplinary system.

In response to the State Bar’s request, the November 17, 2016, Supreme Court order
approved an interim assessment, but denied funding for an enforcement monitor, citing
the significant amount of change the discipline system would undergo in 2017,
including transitioning to new workforce configurations and a new Chief Trial Counsel.
In light of the Court’s order, the 2017 Task Force made no further recommendations for
an enforcement monitor.

Study Adequacy of Funding for Discipline Function:

On September 12, 2016, the Board voted to refer this item to the Board’s Planning &
Budget (P&B) Committee, requiring progress reports at future meetings.

On January 16, 2017, the ExCom preliminarily approved the 2017 budget, subsequently
confirmed and adopted by the entire Board on January 26, 2017, with technical
amendments. This 2017 budget increases funding for the discipline function by over
$3.4 million as compared to the 2016 budget, more than double the increase directed by
the 2017 Court-assessed level. This one-time increase is seen as critical to the
successful implementation of the workforce planning redesign and backlog reduction
efforts for the discipline system.

The 2017 Task Force recognizes that the fiscal needs of the discipline system must be a
permanent and ongoing topic for the Board; it should be an important consideration in
all future budget adoption and modification processes. The need for such attention will
be particularly important in the development of the Bar’s 2018 budget if certain
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provisions contained in the 2018 fee bill come to pass; specifically, the anticipated
redirection of some insurance and affinity program revenues to support the new
Sections entity will result in decreased funding available for the Bar’s discipline

system.

Enhanced Trustee Orientation and Training:

On September 12, 2016, the Board voted to establish enhanced orientation and training
for new trustees.

At the November 16, 2016, Board meeting, a new orientation program was introduced.
The 2017 Task Force believes that more work is required to fully implement this
recommendation, especially the development of special training to understand the State
Bar’s unusually complex financial system; the 2017 Task Force therefore recommends
further changes in the new trustee orientation program and ongoing trustee training,
discussed below.

Board Governance:

e On September 12, 2016, in response to the 2016 Task Force Report, the Board voted
to make the following changes in its governance procedures:
» The Vice President will chair the RAD Committee;
» The Vice President and Treasurer will oversee the annual strategic planning
session;
» The Treasurer will chair the P&B Committee; and
» Both the P&B Committee and the Audit Committee will be retained, contrary to
the recommendation in the 2016 Task Force Report, because the Board concluded
that it was preferable for oversight purposes to keep the State Bar’s finance and
audit functions separate as a further ‘check and balance.’
The 2017 Task Force recommends further changes in Board governance, discussed
below, to improve the functioning of the Board in the performance of its oversight role.

The State Bar of California



Proliferation of Sub-Entities:

e If approved by the Legislature, departure of the 16 Sections and the California Young
Lawyers Association from the State Bar, as described in Senate Bill 36, along with
ongoing Board-directed restructuring of State Bar sub-entities, would produce
significant changes to the operational structure of the State Bar. Such a change will
make even more important the need to reform an unwieldy organizational structure.
Fortunately, important reforms have already occurred.

e 1In2011-2012, there were 46.,° mainly Board-created,” sub-entities operating within the
State Bar under the Board’s direct oversight, supported by approximately 700
volunteers.'® Implementation of the 2016 Task Force Report recommendations designed
to address the identified problem of a proliferation of committees has already had a
significant positive impact on the State Bar. By the end of 2017, there will be 29, rather
than 46, sub-entities operating within the State Bar under the Board’s direct oversight,
with no corresponding decrease in program coverage or responsibilities.'' This
reduction in sub-entities and volunteers will create a more manageable oversight
workload for the Board and a stronger organizational structure. This change also offers
a good example of the interaction of governance and operations, demonstrating how
changes in one area can improve overall organizational performance.

e If departure of the Sections and the California Young Lawyers Association is approved,
the number of sub-entities operating within the State Bar under the Board’s direct
oversight will be reduced further from 29 to 12.'* And the number of volunteers on sub-
entities operating within the State Bar under the Board’s direct oversight will be
reduced to approximately 200. Although the State Bar wants to continue benefiting
from the dedication, commitment, expertise and experience of its volunteers, the

¥ This count does not include the Commission for Revision of Rules of Professional Conduct, which is a temporarily
created sub-entity that recently completed the majority of its work to overhaul the rules, submitting them to the
Supreme Court for approval on March 31, 2017. It also does not include the Law School Council, which functions as
an advisory body to the Committee on Bar Examiners.

? Though most sub-entities were created by resolution of the Board of Trustees, some are legislative creations, such
as the Lawyer Assistance Program Oversight Committee and the Commission on Judicial Nominees Evaluation.

' The sub-entity and volunteer counts do not include secondary levels of advisory bodies or subcommittees created
by the sub-entities themselves.

' This reduction will be accomplished by transferring appointment authority for the California Board of Legal
Specialization advisory commissions from the Board of Trustees to the California Board of Legal Specialization,
transferring responsibility for the four non-governing standing committees to the Litigation Section, eliminating the
Committee on Group Insurance, and merging the Committee on Delivery of Legal Services with the California
Commission on Access to Justice.

12 See Appendix D, Reduction in Sub-Entities.

12
The State Bar of California



reduction in the number of sub-entities and volunteers will improve operational
coherence and cohesion to support the State Bar’s public protection function, and
address a significant problem identified in the 2016 Task Force Report.

e To some extent these changes are also expected to reduce administrative resources and
costs necessary for the State Bar’s support of volunteer activities, e.g., fewer meetings,
expense reimbursements and catering costs.

e The 2017 Task Force recommends further study of the remaining sub-entities,
discussed below; this work will build upon similar efforts taken pursuant to the 2016
Task Force Report. In sum, the goal of the ‘new’ State Bar is to be a centrally-managed
and administratively coherent enterprise, focused on its public protection mission.

DEVELOPMENT OF AN AGENDA FOR THE 2017 TASK FORCE

The 2017 Task Force discussions necessarily operated within three constraints: time limitations,
legislative developments, and the legislatively proposed departure of the 16 Sections and the
California Young Lawyers Association from the State Bar.

First, because the last Task Force report was issued in August 2016, rather than in 2014 as
contemplated by the statutory scheme, the 2017 Task Force was challenged by the brief eight
months available for its work. It thus decided to build on and complete the work of the 2016
Task Force. To do so, it identified three main areas left unresolved by the 2016 Task Force
Report, noted in the section above and described more fully below.

Second, the 2016 Task Force Report was issued at the end of the 2015-2016 legislative session.
Although a fee bill was not passed, the bills introduced by each Legislative House contained
areas of agreement, some of which were embraced by the Supreme Court as well and also
considered by the 2016 Task Force. The 2017 Task Force has worked to factor these areas of
agreement into its own recommendations.

Finally, as the 2017 Task Force started its work, a variety of changes, either legislatively-
mandated or the result of steps taken to implement recommendations pursuant to the 2016 Task
Force Report, began to impact the functioning of the 16 volunteer Sections. As separation
appeared more likely, the 2017 Task Force confronted how a State Bar without its traditional
associational aspects (e.g., providing legal education in substantive areas of law, advocating for
changes in the law and advancing the interests of its members) might function. While the
traditional associational functions performed by the Sections are of longstanding, critical value to
the legal profession, many argued that they could be performed as effectively, if not more so,
outside the evolving regulatory framework of the State Bar. Meanwhile, the State Bar continued
to emphasize its responsibilities as a governmental entity, with a variety of self-imposed fiscal
policy modifications, together with the imposition of legislatively-mandated open meeting and
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public records disclosure requirements. It increasingly became clear that separation of the
Sections could serve a dual objective: (1) allow the Sections to operate unencumbered by the
constraints necessary for a governmental entity; and (2) improve the State Bar’s focus on its
regulatory public protection mission. The idea of separating the Sections from the State Bar has

now been clarified in the proposed California Bar Sections Association Act, contained in the
2018 fee bill.

These developments provided the context for the first Task Force meeting on December 12,
2016, which focused on setting an agenda. The 2016 Task Force Report emphasized the
interdependence of governance, structure and operations. The 2017 Task Force acknowledged
this relationship and invited an expert in organizational design to present relevant design
principles and models. This enhanced understanding allowed the 2017 Task Force to directly
address the critical issues that underlie any strategic redesign process, including defining core
organizational purposes and mission, as well as performance requirements, metrics and desired
outcomes.

The Task Force agenda created at this initial meeting was informed by unresolved items from the
2016 Task Force Report and framed around three themes:

Topic A: Clarify the State Bar’s public protection directive in developing a new mission
statement for the State Bar, taking into account how the organization will be impacted by
the possible separation of the State Bar Sections.

Topic B: Review Board structure, composition, size and term of office (e.g., public
members, elected members, extended officer terms) for better performance and
functioning.

Topic C: Examine the role of various sub-entities (e.g., committees and volunteers) and
their relationship to the State Bar, along with how the Board’s own Committees should
be structured for improved performance and functioning.

These themes were the focus of the 2017 Task Force’s subsequent six in-person meetings and
one telephonic meeting.'® Public comment in oral and written form was also received at several
Task Force meetings.'*

" The Task Force’s meetings rotated between Los Angeles and San Francisco, as follows:
* December 12,2016: Overview & Setting the Agenda
* January 17,2017: Topic A — The Mission Statement
» February 9, 2017: Topic B — Structure and Functioning of the Board of Trustees
* March 8, 2016: Topic C — Structure and Functioning of the State Bar Sub-Entities and Board Committees
April 10, 2017: Identification of Open Items (telephonic meeting)
April 24, 2017: Resolution and Finalization of Open Items
May 12, 2017: Final Task Force Meeting
' See Appendix E, Public Comment.
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Recognizing the importance of governance to the work of the Board of Trustees in meeting its
statutorily mandated strategic planning responsibilities, the 2017 Task Force concluded that it
would be useful if the Board were kept apprised of Task Force discussions as they proceeded.
This approach was designed to allow the Board to take advantage of Task Force ideas at the
earliest opportunity, possibly using them to enhance the 2017-2022 Five-Year Strategic Plan,"
which was statutorily required to be submitted in February 2017. These Task Force briefings
occurred at the January, March, and May 2017 Board meetings.

RECOMMENDATIONS OF THE 2017 TASK FORCE'®

The 2017 Task Force recommendations are summarized below. A more detailed description of
the thinking supporting each appears in the Discussion section that follows.

TOPIC A — THE STATE BAR MISSION STATEMENT

Recommendation A.1: The Board of Trustees should consider adopting the following
mission statement and employing it consistently across all State Bar programs for greater

o . 17
organizational consistency and coherence:

The State Bar of California’s mission is to protect the public and
includes the primary functions of licensing, regulation and
discipline of attorneys; the advancement of the ethical and
competent practice of law; and the promotion of efforts for

greater access to, and inclusion in, the legal system.

' Business and Professions Code section 6001.2, subdivision (c), states the Task Force “shall make suggestions to
the board of trustees regarding possible additions to, or revisions of, the strategic plan required by Section 6140.12.”
Pursuant to this statutory directive, the 2017 Task Force shared its work in progress with the full Board at the
January 26, 2017, strategic planning session. See Appendix F, The State Bar of California 2017-2022 Five-Year
Strategic Plan. It is contemplated that the 2017-2022 Five-Year Strategic Plan will be revisited once the Task Force
work concludes for consideration of the Task Force’s final recommendations.

' Unless otherwise noted, the recommendations of the 2017 Task Force were adopted by unanimous consent.

7 Recommendation A was adopted by unanimous consent with the exception of one Task Force member, who
objected to including the word “competent” in the mission statement, arguing that it is more closely associated with
the function of the Sections in providing education and training to attorneys in substantive areas of law.
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ToPIC B— THE STRUCTURE AND FUNCTIONING OF THE BOARD OF TRUSTEES

Recommendation B.1: Revise provisions of the State Bar Act relating to the size and
composition of the Board of Trustees as follows:

1. Eliminate trustee elections, effective January 1, 2018, allowing trustees already seated
to complete their terms.

2. Reduce the size of the Board of Trustees to 17.

3. Replace four of the six eliminated elected trustees with one trustee appointed by each
of the four appointing authorities, the Supreme Court, Governor, Speaker of the
Assembly, and Senate Rules Committee.

4. Create four-year, staggered terms for trustees, beginning with current trustees.'®

5. Develop various approaches to address the issue of trustee positions that are left
vacant for extended periods, including hold-over appointments and filling of
vacancies by the Chief Justice.

6. Change the title of President to Chair, and the title of Vice President to Vice Chair.

7. Eliminate the Treasurer as an officer of the Board of Trustees, or authorize both the
Treasurer and Secretary positions to be filled by individuals, i.e., staff, not on the
Board of Trustees.

8. Place responsibility for selection of the officer positions of Chair and Vice Chair with
the Supreme Court, underscoring the importance of creating opportunities for
leadership development and stability, e.g., through reappointment of the Chair, if
appropriate, or a two-year leadership ladder,’” assuming compatibility with the
Court’s own determination about Board leadership needs.

'8 One Task Force member took the position that the three-year terms for current elected attorney trustees should not
be lengthened to four years.

' The 2017 Task Force took up the topic of Board governance before Senate Bill 36 was released. Assuming the
Supreme Court appointment method of officer selection as proposed in the 2018 fee bill reflects an approach agreed
to by the Legislature and the Chief Justice, the 2017 Task Force offers its support. During the Board governance
discussion, however, the Task Force had arrived at a different recommendation. Originally, the Task Force had
recommended that a two-year leadership ladder be established whereby the Chair and Vice Chair would be selected
in the first year; in the second year, the Vice Chair would assume the position of Chair upon completion of the
Chair’s term of office; each year thereafter, only a Vice Chair would be selected. Although a two-year leadership
ladder had full Task Force support, the Task Force could not agree on a method of officer selection. Task Force
members were split as to whether to recommend maintaining the status quo, i.e., self-nomination and election by the
full Board of Trustees, or an appointment process by the Supreme Court or otherwise. Despite differences over the
method of officer selection, all Task Force members agreed on the importance of leadership development and
stability, which underlies their original recommendation for a two-year leadership ladder. At the same time, the Task
Force acknowledges the discretion the Supreme Court will need to exercise to make its own determination regarding
the leadership needs of the Board.
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Recommendation B.2: The Board of Trustees should adopt a new trustee orientation

program;”’ develop an Admissions Day similar in purpose to Discipline Day; establish a
formal mentoring program for new trustees, incorporate an educational component into
each Board meeting, and create a training and orientation calendar to ensure that each
incoming group of trustees receives timely training on all significant aspects of the Bar and
its functioning.

Recommendation B.3: The Board of Trustees should adopt a trustee skills matrix to
highlight the Board of Trustees’ existing expertise as well as any talent deficits to assist
both the Board itself and appointing authorities in trustee and officer selection and
development.”’

ToPIC C — THE STRUCTURE AND FUNCTIONING OF THE STATE BAR SUB-ENTITIES AND BOARD
COMMITTEES

Topic C includes two categories: State Bar sub-entities, made up of Board members, appointees
and volunteers, and variously created by Board action alone or in combination with external
stakeholders, whether by Court rule or statute; and Board Committees, composed exclusively of
trustees. For purposes of this Report, we have divided Topic C into two parts, C.1, State Bar
Sub-Entity Structure and Functioning, and C.2, Board Committee Structure and Functioning.
The related recommendations follow this organization.

Recommendation C.1(a): The Board of Trustees, either as a body or by referral to Board
Commiittees for initial analysis and study, should consider the following questions about the
role and structure of all State Bar sub-entities to ensure that:

1. The Board understands what each sub-entity does;

2. The Board has the information it needs to oversee properly and evaluate adequately
the effectiveness of each sub-entity’s function; and

3. The Board focuses the sub-entities on their policy-making role, segregating out
administrative work for delegation to staff.

2 See Appendix G, New Trustee Orientation Training Modules.
I See Appendix H-1, Draft Trustee Skills Matrix. See also Appendix H-2, Trustee Skills Inventory Survey.
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Recommendation C.1(b): Additional questions should be considered with respect to the
Jollowing sub-entities, identified by the Task Force for further study.”

COMMITTEE OF BAR EXAMINERS (CBE)

>

>

Should CBE’s relationship with the Board of Trustees be strengthened for more
meaningful engagement, communication, and exchange of ideas?

Should the law school accreditation function be reviewed, to consider the
desirability and feasibility, including the impact on cost and staffing, of partnering
with professional accreditation bodies to perform this function rather than CBE?
Would it be desirable to increase CBE’s opportunity for policy formulation and
oversight activities, and what changes in staffing or operations would be needed
to support this shift in focus?

LAw ScHOOL COUNCIL (COUNCIL)

>

How could the Council’s relationship with the State Bar become more effective as
a means of communication on matters of shared concern (e.g., the bar
examination, law school curriculum and education) between the State Bar and the
legal academic community?

Could a plan be developed to ensure that the Council is performing its role as
effectively as possible?

Should a structural realignment be created to bring the Council directly under the
CBE, as an advisory body that it both appoints and oversees?

CALIFORNIA BOARD OF LEGAL SPECIALIZATION (CBLS)

>

How should the legal specialization certification function be characterized best, as
part of the State Bar’s public protection mission because it contributes to
improving the competence of attorneys in certain specialty areas and assisting the
public in identifying attorneys in those fields; or, as an associational activity
because legal specialization certification principally benefits attorneys in the
marketing of their law practices, thus suggesting a closer alignment with the
function of the 16 State Bar Sections?

What is the optimal means for reviewing the legal specialization certification
process and what entity should conduct that review, the CBLS itself, as is
currently the case, or an independent body reporting to the Board of Trustees?

22 For more information on the recommendations relating to sub-entities, see Appendix I, Review of Sub-Entities:
Background and Recommendations.
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» Would best practice, judged against the approaches of other states, suggest that
the State Bar’s function should be limited to certifying entities meeting
established standards to administer legal specialization certification programs

rather than administering such a program directly; if so, is the best structure for
performing this function through CBLS or delegation to State Bar staff?

» Given that Supreme Court Rule 9.35 requires only that the State Bar establish and
administer a program for certifying legal specialists, could the legal specialization
certification function be performed by State Bar staff with the assistance of
consultants instead of by CBLS?

CLIENT SECURITY FUND COMMISSION (CSF)

» Should consideration be given to making the CSF Commission a subcommittee of
the RAD Committee, to clarify both its reporting relationship and the Board’s
oversight responsibility?

» Would there be benefits in cost savings and performance, by bringing certain CSF
Commission work in-house to be performed by staff?

» Could the CSF Commission be reduced in size if its workload were decreased and
the Commission’s structure realigned with its remaining responsibilities?

COMMITTEE ON MANDATORY FEE ARBITRATION (MFA)

» s there a risk that some local voluntary bar associations may decide that they no
longer have the resources to support the MFA process and, if so, what would be
the impact on the State Bar and its staffing?

» Would there be a benefit to bringing in-house more of the Committee’s
administrative work, so as to free up the volunteers for more useful deployment of
their subject matter expertise; if so, would a reduction in the size of the
Committee be possible to realign its structure with its remaining responsibilities?

LAWYER ASSISTANCE PROGRAM (LAP) OVERSIGHT COMMITTEE

» Do the statutory prescriptions governing LAP hinder full integration of this
program area into the State Bar and inhibit proper oversight by the Board of
Trustees?

» Should the LAP program area be retained within the State Bar, or should
consideration be given to repositioning the program outside the State Bar?

» Assuming the Board of Trustees and the Legislature determine that LAP should
remain within the State Bar, what should be the relationship between the Board of
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Trustees and the LAP Oversight Committee so that there is greater engagement by
the Board of Trustees in this program area and more effective integration of LAP

into the State Bar overall?

ACCESS TO JUSTICE AND DIVERSITY RELATED SUB-ENTITIES

» The Chief Justice has identified the California Commission on Access to Justice
(CCAJ) as part of the State Bar’s non-disciplinary public protection function.”
This has clarified the State Bar’s important role in supporting access to justice
initiatives. The question remains as to how best to define the Board’s role in
informing, supporting, and directing diversity/inclusion and access to justice work
through the CCAJ (into which the Committee on Delivery of Legal Services has
been merged), the Legal Services Trust Fund Commission and the Council on
Access and Fairness.

» Should access to justice and diversity/inclusion goals and objectives be integrated
into all aspect of the State Bar’s public protection programmatic work plans?

COMMITTEE ON PROFESSIONAL LIABILITY INSURANCE (COPLI)

» How should program supervision and oversight of the professional liability
insurance program best be effectuated, i.e., by a committee or by State Bar staff,
supported by expert consultants?

Recommendation C.1(c): The secondary level of subcommittees and advisory bodies created
by, and working under, the sub-entities themselves should also be surveyed, catalogued, and
reviewed to ensure appropriate management of, and oversight over, all State Bar activities.

Recommendation C.2: In contrast to the questions about the sub-entities, which will require
further study, the 2017 Task Force also reviewed the role and structure of Board
Committees. The Task Force agreed that the Board Committee process could be improved
by determining the categories of matters that should pass through committee before
reaching the Board of Trustees and the categories of matters that should go directly to the
Board without prior review. The Board should begin the process of integrating this
principle into all aspects of Board work. In terms of Committee scope, structure and
process, the Task Force recommended consideration of the following changes that can be

made immediately:

3 See Appendix J, Letter from Chief Justice re Interim Regulatory Assessment.
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1. Adjust the role and structure Board Committees as illustrated on the following table:

Committee Changes to Role and Structure

e Address problems posed by the RAD Committee’s

Regulation and Discipline current ‘.committee of the whole’. structure, such as

Committce by creating tho‘RAI‘) sub-cpmmlttees, one to address
issues of administrative policy and the other to

54 address operational issues.

‘g Audit Committee None

& e Transfer responsibility for the appointment process
from the SA&A Committee to ExCom.

Executive Committee e Assign to ExCom responsibility for leadership
development, talent management, succession
planning, and an annual Board assessment process.

e Assign responsibility for planning and oversight of
= Non-Disciplinary Program all n.on-disciplillqe‘ program areas. -
% Committee2* e Assign responsibility for all sub-entities and program
o areas formerly under the A&E Committee and the
&) SA&A Committee.
—'; e Assign responsibility for budget oversight and review
2 Finance and Planning of financial statements.

Committee e Assign responsibility for ongoing strategic planning
processes.

Planning and Budget

e Committee

§ Admissions and Education

' Committee

Eq Stakeholder, Access to Justice
and Appointments Committee

2. Eliminate the Board Liaison Policy and permit Committees to determine how best to

interact with sub-entities under their respective oversight purview, including use of

liaisons if appropriate.

3. Review, update and revise Committee charters.
4. Seek legislation to sunset the Governance in the Public Interest Task Force because
governance review should be ongoing — not limited to three-year cycles — and should

** The title of this Board Committee may need to be modified, as not all Task Force members agreed it appropriately
describes the critical oversight responsibilities to which it is assigned.
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be integrated into statutorily mandated strategic and budget planning processes, as
well as a new annual Board assessment process, to ensure a consolidated and
coordinated approach to organizational self-review.”’

* There were differing views regarding where such a consolidated function should be placed. Some Task Force
members preferred that it be placed with the new Finance and Planning Committee; others, concerned with
workload balance among Board Committees, preferred that it be placed with ExCom. The 2017 Task Force believes
that the Board will be in the best position to resolve this issue in its consideration of the 2017 Task Force
recommendations regarding governance structure.

22
The State Bar of California



DISCUSSION

TOPIC A — DEVELOPMENT OF A NEW MISSION STATEMENT>®

Development of a State Bar mission statement is inextricably linked to the task of defining
public protection. Pursuant to the statutory scheme, public protection is the highest priority for
the State Bar and the Board of Trustees in carrying out the State Bar’s licensing, regulatory and
disciplinary functions. In declaring public protection to be the highest priority, the Legislature
targeted no particular program area as outside the State Bar’s public protection mission, but
rather critiqued a perceived approach to decision-making at all levels of the organization, both
Board and staff, that placed the interests of attorneys above the interests of the public.

For this reason, defining ‘public protection’ is not simply an exercise in making categorical
decisions regarding which program areas fall within the State Bar’s mission and which do not.
Even the discipline system, which unequivocally serves the State Bar’s mission of public
protection, must ensure the primacy of public protection at every level of decision-making.
Whether the State Bar is engaged in its licensing, regulatory or disciplinary functions or any
other State Bar activity, the protection of the public must be paramount.

Arriving at an understanding of public protection required consideration of broad conceptual
ideas about the meaning of both public and protection in the specific context of the State Bar’s
responsibilities. Public generally means people as a whole. Protection generally means
preventing harm or injury. As applied in the State Bar context, public, in a narrow sense, might
be seen to include only those members of the public who file State Bar complaints. By this
definition of public, the only type of public protection that would be pursued by the State Bar is
predominantly reactive public protection, i.e., the prosecution of unethical and incompetent
attorneys. Such a narrow construction of public protection would lead to the conclusion that the
State Bar’s only function should be discipline. It would omit important proactive efforts that
could prevent harm, rather than simply react to it.

Public, in a broad sense, could refer to the public at large, i.e., the 39 million residents of the
State of California. Such a broad construction would lead to the conclusion that the public as a
whole would be served best by a variety of both disciplinary and non-disciplinary State Bar
functions and activities.

The Task Force considered whether public protection could be determined by examining whether
a State Bar program area, activity, or interest provides a direct benefit to the public or to
attorneys. The premise of such an approach is that public protection is not served if the direct
beneficiaries of State Bar activities are attorneys rather than members of the public. That

% See Appendix K, History of the State Bar of California Mission Statement.
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construct was considered, but ultimately rejected. Certain State Bar activities that provide a
direct benefit to attorneys, such as running the Ethics Hotline or issuing advisory ethics opinions,
also provide an important benefit, albeit indirectly, to the public. Significantly, a restrictive
‘direct benefit’ approach to defining public protection is not contemplated by the statutory
scheme, which requires only that the protection of the public be paramount when “it is
inconsistent with other interests sought to be promoted.” (Bus. & Prof. Code, § 6001.1.) Public
protection is not inconsistent with, and in fact is promoted by, assisting attorneys in the ethical
practice of law.

After discussion, the Task Force concluded that public protection should be construed broadly to
encompass a variety of disciplinary and non-disciplinary program areas, activities and interests.
The current initiatives to streamline State Bar functions, more effectively manage and oversee
program areas, and create an operational system that more closely aligns with the Board’s
governance structures will guard against unrestrained proliferation of State Bar pursuits, and
ensure that the State Bar stays focused on its statutory directive.

The State Bar’s access to justice, inclusion and diversity program areas were the subject of much
discussion during the Task Force’s exploration of the meaning of public protection and
development of a new mission statement. Within the State Bar’s organizational framework,
access to justice includes two main components: (1) management of grants to legal services
organizations; and (2) policy and program development designed to increase access to justice for
all Californians. The State Bar’s diversity work includes policy and program development and
management designed to expand inclusion and participation in the legal system. Throughout this
discussion, the Task Force took note that the State Bar’s public protection mission should
necessarily include support of efforts to strengthen the underpinnings of the legal system itself.
Supporting work to build a fair and inclusive legal system, to expand the pool of available legal
resources, and to provide meaningful access to courts is fundamental to the non-discipline
aspects of the State Bar’s public protection mission. In this way, access to justice may be seen as
serving the highest of State Bar purposes.

In its discussions about the meaning of public protection, the 2017 Task Force was mindful of
the State Bar’s unique status as part of the judicial branch of government. Created by the
Legislature in 1927, the State Bar became a constitutional body under the judicial branch in
1966. The State Bar serves in an advisory or adjunct role to the Supreme Court. Attorneys are
officers of the court, with professional duties owed to the legal system as a whole. The legislative
scheme under which the State Bar operates, the State Bar Act, is broad in its regulatory scope
and includes disciplinary public protection functions, such as the State Bar Court, as well as non-
disciplinary public protection functions such as that performed by the Office of Legal Services in
managing the distribution of grant monies to legal aid providers. While the State Bar serves a
public protection directive similar to that of executive branch consumer protection agencies, the
unique status of the State Bar as a judicial branch entity, and of attorneys as officers of the court
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with special obligations to support the legal system,”’” require a mission statement that has a
broader vision than the statutorily described functions of licensing, regulation and discipline.®

The Chief Justice too has made clear the importance of the State Bar’s role in supporting a
healthy judicial system:*’

The court acknowledges the State Bar’s highest priority is
protection of the public, and that this objective may be achieved
not only through its discipline system, but also though the State
Bar’s administration of these types of programs [Commission on
Judicial Nominees Evaluation, the Center on Access to Justice and
the California Commission on Access to Justice], which work to
ensure the integrity and effective functioning of the legal system.

Thus it appears evident that the Supreme Court’s decision not to fund the Commission on
Judicial Nominees Evaluation, the Center on Access to Justice (a departmental unit within the
State Bar) and the California Commission on Access to Justice in its order for an interim
regulatory assessment was not based on a conclusion that these program areas are outside the
scope of the State Bar’s public protection charge. Instead the Court simply reserved the question
whether it had the constitutional authority to order an assessment to fund non-disciplinary State
Bar activities. Additionally, the Supreme Court has never questioned the Legislature’s consistent
enactment of annual fee bills funding both disciplinary and non-disciplinary State Bar activities
through a mandatory dues assessment.*

Harmonizing all of the State Bar’s duties and obligations is complex. Its actions are guided by
statute and Supreme Court Rule, but its roles vary. It may function as governmental regulator,
advisor to the Supreme Court, grants administrator, and developer and proponent of policies and
programs to support the legal system. Thus, the 2017 Task Force concluded that the State Bar’s
mission encompasses a variety of disciplinary and non-disciplinary activities. Some State Bar
activities serve a reactive public protection function, and others serve a proactive public
protection function. Some provide a direct benefit to the public, and others provide important

?7 One Task Force member strenuously objected to this statement, believing that this construct does not properly
separate the State Bar as a regulatory body from those it regulates, i.e., licensees.

¥ Moreover, in creating the Task Force, the Legislature is presumed to have been aware of all the various functional
program areas of the State Bar. Business and Professions Code section 6001.1 refers to public protection as the
“highest,” not the exclusive interest, of the State Bar.

¥ See Appendix J, Letter from Chief Justice re Interim Regulatory Assessment. In her letter, the Chief Justice refers
to the Commission on Judicial Nominees Evaluation, the Center on Access to Justice (a departmental unit within the
State Bar) and the California Commission on Access to Justice as examples of “non-discipline public protection
functions” and “high priority, non-disciplinary activities.”

3% The United States Supreme Court held that the State Bar may constitutionally fund activities germane to
regulating the legal profession and improving the quality of legal services out of the mandatory dues of all members.
(Keller v. State Bar of California (1990) 496 U.S. 1, 13-14.)
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indirect benefits to the public. Above all else, the task of developing a new mission statement for
the State Bar reinforced the notion that the decision-making mindset at every level of the
organization, and in every program area, must be focused on public protection as the overriding
interest sought to be promoted. In sum, the State Bar’s goal must be to serve the public, not
lawyers, unless serving the latter contributes meaningfully to public protection.

The mission statement arrived at by the Task Force concisely embodies this complex
dialogue/discussion/deliberation. With public protection at the helm, the statement refers to the
main functions of the State Bar — licensing, regulation and discipline — as well as the critical
value points that cut across every program area — ethics, access to justice and diversity. The 2017
Task Force decided that the mission statement should be broadly worded and visionary in tone,
rather than an attempt to capture each specific activity or program under the State Bar’s aegis. As
important, the 2017 Task Force crafted the mission statement to be employed across all State Bar
programs for greater organizational consistency and coherence. The Task Force believes that the
mission statement will serve the State Bar well, and recommends its adoption by the Board of
Trustees at the conclusion of the Task Force process:

The State Bar of California’s mission is to protect the public and
includes the primary functions of licensing, regulation and
discipline of attorneys; the advancement of the ethical and
competent practice of law; and the promotion of efforts for

greater access to, and inclusion in, the legal system.

TOPIC B—THE STRUCTURE AND FUNCTIONING OF THE BOARD OF TRUSTEES

The 2017 Task Force arrived at a comprehensive set of recommendations for improving the
structure and functioning of the Board of Trustees. Initial discussion, reflecting differences of
opinion, ultimately produced consensus on the main issues related to this topic. Subsequent to
this effort, the Senate Judiciary Committee released its 2018 fee bill. The Task Force is pleased
that the majority of its recommendations are consistent with the provisions in the 2018 fee bill,
including the elimination of trustee elections,’’ reduction in the size of the Board, four-year

3! As discussed in the section of the report on Board Committees, the Task Force believes that a statutorily imposed
three-year governance review requirement should be replaced by an ongoing governance review process, which
would be integrated into the Board’s statutorily mandated strategic planning and budget processes. If the current
Task Force format is retained, it should, however, be noted that eliminating all elected trustees will also eliminate
the two elected trustee positions on the Task Force, producing a five-member body.
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trustee terms, and a change in title of the principal officers from President and Vice President to
Chair and Vice Chair. The Task Force’s recommendations also include proposals that differ
slightly from, or were unaddressed in, the 2018 fee bill. The following chart and discussion

provides the context for those recommendations.

Comparison of Governance Features: 2018 Fee Bill and Task Force Recommendations

Current Fee Bill Task Force Recommendations

Size of Board Reduce from 19 to 13 trustees Reduce from 19 to 17 trustees
Transition By expiration of terms Same

Trustee Elections  Repeals Same

Trustee Term 4 years instead of 3 Same

Trustee Criteria None Trustee Skills Matrix (non-legislative)
Filling Vacancies  As required by statute Development of backup approaches,

e.g., hold-over appointments, filling
of vacancies by Chief Justice, etc.

Officer Titles

Changes President to Chair and
Vice President to Vice Chair

Same

Officer Selection

By Supreme Court

Same, with consideration of importance
of leadership development and stability

Chair Term

Reappointment option

Same

Treasurer Retains but allows Board to select Repeal or allow position to be filled by
annually and need not be filled by a non-Board member, i.e., staff
member of the State Bar
Size of Board

The Task Force examined the Board’s diverse and complex scope of oversight, planning, and
policy work to make a determination regarding optimal Board size. The discussion focused on
two issues: the size of the Board’s workload and the continuing problem of trustee vacancies. To
populate the Board and its Committees adequately, the 2017 Task Force believes that the ideal
Board size would be 17 trustees.

Elimination of the six elected trustee positions would theoretically result in a Board of 13. In
fact, a smaller number might actually be the practical result, possibly with as few as 11 trustees,
when current experience with trustee vacancies is considered. The Task Force believes that this
size would challenge the Board’s ability to manage its large workload effectively.

Thus the Task Force preferred a 17-member Board, which could be achieved by converting four
of the eliminated elected positions to appointments made by each of the four appointing
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authorities — the Supreme Court, the Governor, the Speaker of the Assembly, and the Senate
Rules Committee.

The Treasurer

The Task Force concluded that the office of Treasurer is no longer needed. Typically, in a
corporate or non-profit setting, a treasurer has custody of the funds, and is charged with
overseeing the management and reporting of finances. The Board’s position of Treasurer is
perhaps a vestige from a time when the State Bar functioned in ways similar to a private
association. Execution of such responsibilities for a governmental entity of the State Bar’s size
and complexity requires a high level of financial literacy, which may not always exist on the
Board, especially on a Board of diminished size. Currently, fiscal management is performed by
the State Bar’s Chief Financial Officer working under the supervision of the Chief Operating
Officer and Executive Director. The professionalization of the State Bar, particularly in fiscal
matters, makes the position of Treasurer an obsolete redundancy. Moreover, the entire Board
shoulders responsibility for financial oversight and accountability. As currently structured,
oversight of the budget process is shared by the Board’s P&B Committee and the Audit
Committee. The resources of the Board in fiscal matters should be directed toward policy
creation and oversight, not the day-to-day management of the State Bar’s finances. Even if the
2017 Task Force’s recommendation to eliminate the position of Treasurer is not adopted,
Business and Professions Code section 6022 should be amended to provide that the position need
not be filled by a member of the Board. That way, the individual whose paid job it is to perform
the duties of a treasurer, i.e., the Chief Financial Officer, can fill the position.

Officer Selection and Leadership Ladder

Leadership stability and continuity has long been a challenge for the State Bar. The current
governance structure itself adds to this problem with its annual change in leadership, i.e., ‘going
through the chairs.” The cycle of yearly elections and leadership change disrupts momentum and
continuity and weakens governance. It may also explain why for many years reforms proposed in
a series of reports were not implemented. Each new leadership group focused on its own ideas,
abandoning those of earlier groups.

Leadership selection has historically posed additional problems for the State Bar by creating
factionalism among trustees and disruptive internal political strife. The 2017 Task Force
examined ways to address this issue. It considered various methods of officer selection,
including a nomination process by a committee resembling the Task Force structure; an
automatic rotation process among Board members according to their appointing authority status;
and a nominating committee controlled by the Chair.

Ultimately, the 2017 Task Force agreed that the structure now reflected in the 2018 fee bill, by
which the Chief Justice will serve as the appointing authority for the Board Chair and Vice
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Chair, reflects a preferable approach. Moreover, if the Board undertook an annual self-
assessment designed to lead to the external selection of a Chair best suited to lead the Board in
fulfilling the State Bar’s public protection directive, concerns about a lack of detailed
understanding of the Board’s requirements by an external appointing authority could be
ameliorated. Additionally, the 2017 Task Force acknowledged that it will be the responsibility of
the Board and State Bar staff to keep the Chief Justice, through Court staff, reasonably informed
of Board issues and actions. This will provide additional insight into the Board’s leadership
needs and contribute to an effective appointment process.

The Task Force believes that no matter the selection process, leadership development and
stability is critical, although it can be achieved in different ways. One way is through
reappointment. An additional way is through a two-year leadership ladder, described in footnote
19, whereby the Vice Chair automatically rotates into the Chair position. Such an approach both
creates a pipeline of leadership prepared by experience to serve and enhances the opportunity for
the orderly development of policy from one year to the next. The 2017 Task Force acknowledges
that if the Supreme Court is to be the appointing authority, it must have the discretion to decide
the best complement of leadership talent needed for the Board at any given time, without being
tied to a prescriptive formula. Thus a ‘soft leadership ladder’ approach, one that assumes the
Vice Chair will rotate into the Chair position, unless circumstances dictate a different choice,
might offer the best solution.

Board Vacancies

Currently, the Board has four vacant seats. Any reduction in Board size, especially from 19 to 13
as proposed in the 2018 fee bill, will pose a challenge in its own right for accomplishing the
oversight and policy work of the Board, which would be compounded if trustee positions were to
remain unfilled over significant periods of time. The Task Force thus gave thought to ways in
which this Board vacancy problem could be solved. Ideas considered focused on creating an
alternate appointment process or a ‘holdover term’ process. If left unaddressed, the problem of
Board vacancies, in combination with a reduction in Board size, will significantly reduce the
capacity of the Board to manage its oversight and policy responsibilities. A mechanism is needed
to fill vacancies that remain after a defined period.

Trustee Orientation and Training

Given the expected reduction in size of the Board, as well as the complex and diverse nature of
the State Bar and its programs, the Task Force recognizes an even greater need for preparing
trustees for their oversight and policy role at the earliest possible time. Both the timing and
content of a new trustee orientation and ongoing trustee training program are important. To that
end, the Task Force developed a set of three orientation modules to be delivered to new trustees
at the beginning of their terms. See, Appendix G, New Trustee Orientation Training Modules.
The modules offer an overview of the information essential for new trustees to have about the
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State Bar, the Board, and the law governing trustee activities to enable them to competently
perform in their new roles as soon as possible. In addition, the 2017 Task Force believes that
new trustees should be assigned to more experienced trustees for mentorship. This guidance will
help to orient new trustees to their roles on the Board.

Historically, trustee orientation includes attending Discipline Day, an important way to
familiarize trustees about this core function of the State Bar. The Task Force recommends that
the State Bar develop a parallel Admissions Day, similar in purpose to Discipline Day, to
familiarize new trustees with the State Bar’s critical licensing functions.

In addition to the onboarding orientation of new State Bar trustees, the Task Force also
recommends that educational components be incorporated into each Board meeting to make
education a continuous activity. By creating an ‘information cycle’ by which a series of topics
would be included in Board meetings on a recurrent and regular basis, the Board will ensure that
each incoming group of trustees is eventually briefed in depth on all significant functional areas
of the Bar, rather than first learning about them in the context of a specific issue or concern.

Trustee Skills Matrix

The Board needs a variety of talent to perform its oversight and policy functions successfully.
Ideally, the Board’s composition would include the right combination of talent in the form of
education, expertise and experience necessary to shepherd the State Bar through recurrent issues
it should anticipate in its yearly cycle of activities, as well as others that will arise from time to
time. Additionally, demographic and geographic diversity on the Board is also critical to
ensuring that a variety of perspectives and viewpoints guide the Board’s decision-making
process. In order to ensure both the talent and diversity needed for optimal functioning at the
Board level, the Task Force recommends that the Board offer appointing authorities information
about the composition of the Board for their consideration in recruiting and appointing trustees.
To this end, a trustee skills inventory survey and skills matrix are being created, drawing upon
the views of both trustees and stakeholders, which will allow the Board to provide appointing
authorities with a rolling forecast of gaps in trustee experience and ability. See Appendix H-1,
Draft Trustee Skills Matrix; and Appendix H-2, Trustee Skills Inventory Survey.

The Task Force recognizes that it is within the discretion and prerogative of the appointing
authorities to make their own assessment of the Board’s needs. This recommendation is intended
only to offer helpful information. The criteria to be used in the matrix are a combination of the
skills contained in the unsuccessful 2017 fee bills, the statutory criteria currently used by the
Supreme Court’s Trustee Nominating Committee, and additional factors identified by various
stakeholders and Board members.
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ToPIC C.1 — STATE BAR SUB-ENTITY STRUCTURE AND FUNCTIONING

Topic C includes two categories: State Bar sub-entities, made up of Board members, appointees
and volunteers, and variously created by Board action alone or in combination with external
stakeholders, whether by Court rule or statute; and Board Committees, composed exclusively of
trustees. We have divided the discussion below into C.1, State Bar Sub-Entity Structure and
Functioning, and C.2, Board Committee Structure and Functioning.32

The sub-entities serve the State Bar’s various functional areas, e.g., admissions/licensing,
discipline, access to justice/diversity, ethics, etc. Depending on the specific creating authority
and sub-entity design and responsibility, questions may arise about: (a) appropriate Board
oversight; (b) necessary and authorized fiscal and staffing support; (c) most effective structure
for transparency and accountability; and (d) whether volunteer committees are optimal for
implementing core State Bar responsibilities.

The goal of discussion on Task Force Topic C.1 was twofold. First, the Task Force identified
possible policy and structural changes that might be needed to ensure that the State Bar achieves
its statutory mandate in the licensing, regulation and discipline of attorneys. Second, each sub-
entity was reviewed to ensure that it is appropriately structured with defined outcome measures,
adequate oversight, and fiscal and staffing support.

An important recommendation of the 2016 Task