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RULES OF PROFESSIONAL CONDUCT
Chapter 4. Transactions With Persons Other Than Clients (Rules 4.1 — 4.4)

Rule 4.1 Truthfulness in Statements to Others
In the course of representing a client a lawyer shall not knowingly:*
(a) make a false statement of material fact or law to a third person;* or

(b) fail to disclose a material fact to a third person* when disclosure is necessary to avoid
assisting a criminal or fraudulent® act by a client, unless disclosure is prohibited by
Business and Professions Code section 6068, subdivision (e)(1) or rule 1.6.

Comment

[1] A lawyer is required to be truthful when dealing with others on a client’s behalf, but
generally has no affirmative duty to inform an opposing party of relevant facts. A
misrepresentation can occur if the lawyer incorporates or affirms the truth of a statement of
another person* that the lawyer knows* is false. However, in drafting an agreement or other
document on behalf of a client, a lawyer does not necessarily affirm or vouch for the truthfulness
of representations made by the client in the agreement or document. A nondisclosure can be the
equivalent of a false statement of material fact or law under paragraph (a) where a lawyer makes
a partially true but misleading material statement or material omission. In addition to this rule,
lawyers remain bound by Business and Professions Code section 6106 and rule 8.4.

[2] This rule refers to statements of fact. Whether a particular statement should be regarded
as one of fact can depend on the circumstances. For example, in negotiation, certain types of
statements ordinarily are not taken as statements of material fact. Estimates of price or value
placed on the subject of a transaction and a party’s intentions as to an acceptable settlement of a
claim are ordinarily in this category, and so is the existence of an undisclosed principal except
where nondisclosure of the principal would constitute fraud.*

(3] Under rule 1.2.1, a lawyer is prohibited from counseling or assisting a client in conduct
that the lawyer knows* is criminal or fraudulent.* See rule 1.4(a)(4) regarding a lawyer’s
obligation to consult with the client about limitations on the lawyer’s conduct. In some
circumstances, a lawyer can avoid assisting a client’s crime or fraud* by withdrawing from the
representation in compliance with rule 1.16.

[4] Regarding a lawyer’s involvement in lawful covert activity in the investigation of
violations of law, see rule 8.4, Comment [5].

Rule 4.2 Communication with a Represented Person*

(a) In representing a client, a lawyer shall not communicate directly or indirectly about the
subject of the representation with a person* the lawyer knows* to be represented by
another lawyer in the matter, unless the lawyer has the consent of the other lawyer.

b In the case of a represented corporation, partnership, association, or other private or
p p p p p
governmental organization, this rule prohibits communications with:
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(1) A current officer, director, partner,*or managing agent of the organization; or

(2) A current employee, member, agent, or other constituent of the organization, if
the subject of the communication is any act or omission of such person* in
connection with the matter which may be binding upon or imputed to the
organization for purposes of civil or criminal liability.

(©) This rule shall not prohibit:
(1) communications with a public official, board, committee, or body; or
(2) communications otherwise authorized by law or a court order.

(d) For purposes of this rule:

(1) “Managing agent” means an employee, member, agent, or other constituent of an
organization with substantial* discretionary authority over decisions that
determine organizational policy.

(2) “Public official” means a public officer of the United States government, or of a
state, county, city, town, political subdivision, or other governmental
organization, with the comparable decision-making authority and responsibilities
as the organizational constituents described in paragraph (b)(1).

Comment

[1] This rule applies even though the represented person® initiates or consents to the
communication. A lawyer must immediately terminate communication with a person* if, after
commencing communication, the lawyer learns that the person* is one with whom
communication is not permitted by this rule.
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[2] “Subject of the representation,” “matter,” and “person” are not limited to a litigation
context. This rule applies to communications with any person,* whether or not a party to a
formal adjudicative proceeding, contract, or negotiation, who is represented by counsel
concerning the matter to which the communication relates.

[3] The prohibition against communicating “indirectly” with a person® represented by
counsel in paragraph (a) is intended to address situations where a lawyer seeks to communicate
with a represented person* through an intermediary such as an agent, investigator or the lawyer’s
client. This rule, however, does not prevent represented persons* from communicating directly
with one another with respect to the subject of the representation, nor does it prohibit a lawyer
from advising a client concerning such a communication. A lawyer may also advise a client not
to accept or engage in such communications. The rule also does not prohibit a lawyer who is a
party to a legal matter from communicating on his or her own behalf with a represented person*
in that matter.
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[4] This rule does not prohibit communications with a represented person* concerning
matters outside the representation. Similarly, a lawyer who knows* that a person* is being
provided with limited scope representation is not prohibited from communicating with that
person* with respect to matters that are outside the scope of the limited representation. (See, e.g.,
Cal. Rules of Court, rules 3.35 — 3.37, 5.425 [Limited Scope Representation].)

[5] This rule does not prohibit communications initiated by a represented person* seeking
advice or representation from an independent lawyer of the person’s* choice.

[6] If a current constituent of the organization is represented in the matter by his or her own
counsel, the consent by that counsel to a communication is sufficient for purposes of this rule.

[7] This rule applies to all forms of governmental and private organizations, such as cities,
counties, corporations, partnerships, limited liability companies, and unincorporated
associations. When a lawyer communicates on behalf of a client with a governmental
organization, or certain employees, members, agents, or other constituents of a governmental
organization, however, special considerations exist as a result of the right to petition conferred by
the First Amendment of the United States Constitution and article I, section 3 of the California
Constitution. Paragraph (c)(1) recognizes these special considerations by generally exempting
from application of this rule communications with public boards, committees, and bodies, and
with public officials as defined in paragraph (d)(2) of this rule. Communications with a
governmental organization constituent who is not a public official, however, will remain subject
to this rule when the lawyer knows* the governmental organization is represented in the matter
and the communication with that constituent falls within paragraph (b)(2).

[8] Paragraph (c)(2) recognizes that statutory schemes, case law, and court orders may
authorize communications between a lawyer and a person* that would otherwise be subject to
this rule. Examples of such statutory schemes include those protecting the right of employees to
organize and engage in collective bargaining, employee health and safety, and equal employment
opportunity. The law also recognizes that prosecutors and other government lawyers are
authorized to contact represented persons,* either directly or through investigative agents and
informants, in the context of investigative activities, as limited by relevant federal and state
constitutions, statutes, rules, and case law. (See, e.g., United States v. Carona (9th Cir. 2011)
630 F.3d 917; United States v. Talao (9th Cir. 2000) 222 F.3d 1133.) The rule is not intended to
preclude communications with represented persons* in the course of such legitimate
investigative activities as authorized by law. This rule also is not intended to preclude
communications with represented persons* in the course of legitimate investigative activities
engaged in, directly or indirectly, by lawyers representing persons* whom the government has
accused of or is investigating for crimes, to the extent those investigative activities are authorized
by law.

[9] A lawyer who communicates with a represented person* pursuant to paragraph (c) is
subject to other restrictions in communicating with the person.* (See, e.g. Bus. & Prof. Code, §
6106; Snider v. Superior Court (2003) 113 Cal.App.4th 1187, 1213 [7 Cal.Rptr.3d 119]; In the
Matter of Dale (2005) 4 Cal. State Bar Ct. Rptr. 798.)
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Rule 4.3 Communicating with an Unrepresented Person®

(a) In communicating on behalf of a client with a person®™ who is not represented by counsel,
a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows*
or reasonably should know™* that the unrepresented person* incorrectly believes* the
lawyer is disinterested in the matter, the lawyer shall make reasonable* efforts to correct
the misunderstanding. If the lawyer knows™* or reasonably should know* that the interests
of the unrepresented person* are in conflict with the interests of the client, the lawyer
shall not give legal advice to that person,* except that the lawyer may, but is not required
to, advise the person* to secure counsel.

(b) In communicating on behalf of a client with a person* who is not represented by counsel,
a lawyer shall not seek to obtain privileged or other confidential information the lawyer
knows* or reasonably should know* the person* may not reveal without violating a duty
to another or which the lawyer is not otherwise entitled to receive.

Comment

[1] This rule is intended to protect unrepresented persons,* whatever their interests, from
being misled when communicating with a lawyer who is acting for a client.

[2] Paragraph (a) distinguishes between situations in which a lawyer knows* or reasonably
should know* that the interests of an unrepresented person® are in conflict with the interests of
the lawyer’s client and situations in which the lawyer does not. In the former situation, the
possibility that the lawyer will compromise the unrepresented person’s* interests is so great that
the rule prohibits the giving of any legal advice, apart from the advice to obtain counsel. A
lawyer does not give legal advice merely by stating a legal position on behalf of the lawyer’s
client. This rule does not prohibit a lawyer from negotiating the terms of a transaction or settling
a dispute with an unrepresented person.* So long as the lawyer discloses that the lawyer
represents an adverse party and not the person,* the lawyer may inform the person* of the terms
on which the lawyer’s client will enter into the agreement or settle the matter, prepare documents
that require the person’s* signature, and explain the lawyer’s own view of the meaning of the
document and the underlying legal obligations.

[3] Regarding a lawyer’s involvement in lawful covert activity in the investigation of
violations of law, see rule 8.4, Comment [5].

Rule 4.4 Duties Concerning Inadvertently Transmitted Writings*

Where it is reasonably* apparent to a lawyer who receives a writing* relating to a lawyer’s
representation of a client that the writing* was inadvertently sent or produced, and the lawyer
knows* or reasonably should know®* that the writing* is privileged or subject to the work
product doctrine, the lawyer shall:

a refrain from examinin e writing* any more than is necessary to determine that it is
frain fi g th ting* any th y to det that it
privileged or subject to the work product doctrine, and
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(b)  promptly notify the sender.
Comment

[1] If a lawyer determines this rule applies to a transmitted writing,* the lawyer should return
the writing* to the sender, seek to reach agreement with the sender regarding the disposition of
the writing,* or seek guidance from a tribunal.* (See Rico v. Mitsubishi (2007) 42 Cal.4th 807,
817 [68 Cal.Rptr.3d 758].) In providing notice required by this rule, the lawyer shall comply
with rule 4.2.

[2] This rule does not address the legal duties of a lawyer who receives a writing® that the
lawyer knows* or reasonably should know* may have been inappropriately disclosed by the
sending person.* (See Clark v. Superior Court (2011) 196 Cal.App.4th 37 [125 Cal.Rptr.3d
361].)
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