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LAW OFFICES OF PHILLIP FELDMAN
15250 Ventura Boulevard, Suite 610
Sherman Oaks, California 91403-3287
(818) 986-9890

Board of legal Specialization By E-mail as well to Phyllis.Culp@calbar.ca.gov*
The State Bar of California By E-mail as well to loma.maynard@calbar.ca.gov
180 Howard Street ' (for dissemination to members & advisors)

San Francisco, CA 94105 By Fax as well to 415-538-2180

- (* for dissemination to BOG)

Re: Re: Opposition to Certification-Legal Malpractice Law as presently proposed

Dear Board of Legal Specialization Members, Advisors and CA. Board of Bar Governors:

Legal malpractice has been a recognized legal specialty for some time. [1] BLS’s
consulting group’s proposed “275 point-16 task” pre-requisite to taking and passing an
examination reflects a great deal of work and thought. As presently promulgated it will
mislead the public into believing unqualified lawyers arc indeed competent specialists.
BLS’s consulting group’s present proposal to establish an independent BLS administered
program is for that reason premature, redundant, and will confuse the public.

Because people were concerned with their health long before they resolved disputes by
rule of law, the medical profession remains the role model for our profession. Attorney
malpractice is characterized as a “growth industry”. Historically economic “down-turns” have
tended to increase activity in this specialty. California, with almost a quarter of the nation’s
lawyers is an inspirational pace-setter. [2]

The medical profession, like the legal profession, licenses practitioners in cach state.
The legal profession, like the medical profession, recognizes that the standard of care and
competence required of its licensees does not vary by crossing a border even though discipline
does vary. Patient or client entitlement and expectations are universally substantially identical.
Methods used to keep professionals “in line”, on the other hand, vary widely based on different
discipline and penalty policies. Differing jurisdictiona) discipline practice does not directly relate
to the standard of care for attorneys. [3] :

Legal negligence or malpractice deals with the attorey’s LIABILITY to 2 particular
client. Professional RESPONSIBILITY, on the other hand, deals with cthical constraints and
duties the lawyer owes to society, the profession and the Jjudicial process. [4]

The standard of care and competency required for lawyers to avoid legal malpractice are
not based on jurisdictional or locality differences. Separation of powers takes away from the
legislative and executive branches of government much say so on lawyer’s duties. They are
generally determined by the courts as “a matter of law”, The common law of England is the
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primary source of precedent which yielded stare decisis in these United States. In its simplist

 terms, legal malpractice is the negligence of a lawyer everywhere. As defined and as applied, all
states including California pretty much follow the same “rules” for determining when and how a
lawyer is actually liable to his or her client. [5]

California’s modification of the ABA” rules of professional conduct (Model] Rules) are
not sufficiently relevant to legal malpractice, in contrast to discipline, to merit local duplicity. All
states except Maine, N'Y and California have presently adopted the Model Rules. [6]

Redundancy serves the beneficial purpose of “back-up”. On the other hand having local
as well as national certifiers adds to professional and public confusion. Local certification is not
needed to protect the public since California does not routinely accredit national organizations
for their specialty certification programs and may reject or terminate any. What the state
“giveth” the state may take away. California Rule of Professiona] Conduct 1-400 (D) (6)
prohibits any communication which states a Jawyer is a “certified specialist unless the (lawyer)
holds a current certificate as a specialist issued by the Board of Legal Specialization , or any
other entity accredited by the State Bar to designate specialists pursuant to standards adopted by
the Board of Governors --—-* For this reason, existing checks and balances adequately insure
BOG’s ultimate control of “accredited entities”. As a practical matter, the preseat sole certifying
national entity has offered its full cooperation in having California’s BLS participate in its
national testing and certification process. This years’ national test was drafted by a California
lawyer who is VP of the accredited national certifying entity and cdited primarily by another
Californja lawyer. Local duplicity ought be reserved for use when needed and pertinent. [7]

California and the nation share a disdain of unqualified lawyers flooding the courts with
low damage, questionable liability, poorly tried cases for a quick settlement by plaintiff or fee
build-up by defense. A superficial or inexperienced practice approach to this specialty yields such
result. Although legal malpractice is legal negligence, therefore a tort, it is the closest thing we
have in law to a true hybrid. Cross-overs™ or multifaceted aspects of diverse legal specialties are
always present in resolving a particular client’s legal problem, prosecuting or defendin g a legal

malpractice matter. [8] '

Causation (“case within a case™) is usually the critical issue in legal malpractice matters.
California and other states only requires that the conduct of the erring Jlawyer be a substantjal
factot in causing the injury. Lawyers who have never practiced diverse arcas of law are often not
suited to prosecute or defend a matter arising out of the “underlying case or transaction” which
resulted in the lawyer’s negligence in the first place. For example, the differences between an
attorney who fails to do due diligence for a commercial client closing a buy-seil agreement
doesn’t look at all like a lawyer who tries a medical malpractice case without medical cxperts,
They are both “underlying cases” which form the basis of a legal malpractice action. Nothing in
present proposal suggests this critical issue was considered. [9]

Whether prosecuting a claim on behalf of a client alleging, lawyer negligence or defending
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the attorney, a “specialist” can’t predict the undertying transaction or litigation next involved at
all. Neither the lay client nor the artorney being provided with panel defense counsel would
have a valid basis to believe they are getting competence and experience, because a lawyer
passed a test, unless pre-requisites to silting for the test are abundance of skill, experience and
competence in the specialty of legal malpractice.

Mere test proficiency without a great deal of practical experience in the Jaw won’t prepare
an attorney for this specialty. Proposal’s cmphasis on “paper” and quantity ought be shifted to
performance and quality.

The concept of a “point™ system has the advantages of simplicity in grading and
assurance of objectivity. It's principal disadvantage is that the prevailing concept of
“equivalency™ or permitting limited substitution of certain experience and skills in place of others
deemed most important, requires dynamic, qualitative analysis by objective pecrs in order to
assure the pubic is not misled. BLS’s presently proposed “Task Requirement for Certification”
is 273 points which may satisfy multiple “tasks”. Sixteen “tasks” are enumerated, Conspicuous
by its absence in the sixteen tasks are pragmatism,

It is one thing to compensate for reduction in jury trials, sitting as the “first seat” based on
alternative dispute resolution’s reduction. It is quite another for a State agency such as BLS and
the California State Bar to suggest, without any substantiation at all, THAT A LAWYER WHO
HAS NEVER TAKE A SINGLE DEPOSITION IN HIS/HER LIFE AND HAS NEVER
TRIED A SINGLE MATTER OF ANY TYPE TO A JURY is competent to hold themselves
out to the public as “specialists” in legal malpractice.

Proposed certification standards unequivocally equated demurrers to preparing or
opposing a motion for summary judgment. No one who has cver done either in a legal
malpractice or any other matter would likely agree. Demurrers and their opposition are
frequently “pro forma™ in most firms based on repetitive standard means of advising a court that
a particular pleading, on its face, as a matter of law, does or does not state 2 cause of action or
otherwise deprives the case of an “at issue” status. Most lawyers who have filed California
demurrers in legal malpractice matters, even without the aid of “pulling it off the computer” can
likely do the demurrer in an hour or two after analyzing the pleading. Summary judgment or
adjudication, on the other hand, requires declarations or affidavits which in turn require a great
deal of time and effort in any maiter, and even more in a legal malpractice (“case within a case”)
matter. Since the latter is evidentiary, it is not unususa) for exhibits to the (usually) page limited

“briefing™ to run into “pounds and feet”.

Whether or not test-writers ought be “grand-fathered” in without first establishing their
own proficiency, as proposed by BLS committee, may secm like a “Which comes first, the
chicken or egg” conundrum but equitably, it flunks the “smel] test”. Present “points and tasks”
are precisely what former L.A. County Bar President’s communication to BLS a few ycars ago
referred to when he wrote: “certification of @ specialty that is based on quaniify, rather than



quality of experience, is likely to mislead the public because quantitative standards dp nor
measure proficiency. " [10]

Board of Governors of the State Bar of Califomnia ought determine that: Legal
Malpractice is indeed a highly specialized tort, with enough hybrid areas transcending ali aspects
of transactional law and litigation to eventually require many sub-specialties. Present proposal
will mislead and confuse the public. In addition BOG's admonition to “Eliminate and avoid
unnecessary differences between California and other states “, is a fortiori pertinent here. [11]

Sinégyty: Z
Phillip Feldm ?2]
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[t] Many national organizations. primarily consisting of attomeys, are in the full ime busincss of lcgal malpractice. Twice a
yeart. two hundred to three hundred persons attend continuing education. sccepted by Celifomia, ABA’s Standing Committee on
Professional Liability has asscmbled Jeaders in the field for its National Legal Malpractice Conferences, Prescnt chair is
Califarnia’s own Edith Mathai, €sq. . an eminently qualified kegal malpractivg lawycer, Many California attomeys lecture and
attend these conferences. Some who attend have obtained their ABA certifications as specialists in legal malproctice through the
American Bourd of Professional Liability Attormeys. ABFLA is a guanier century old group of experienced lawyers who likewise
do continuing lcgal education in the field of fegal malpractice. The American Bar Association's Standing Commitiee on Legal
Specintization selected and monitors ABPLA as the national testing and certilying group for the specially of legal malpractice,
California granted ABPLA its accredition in that speciality some time ago. Professional .iabitity Underwriting Socicty (PLUS) is
an international organization primarily active in the U.S. with multiple Califernia chaptery,

i2] A few decades ago the skyrocketing costs of malpractice insurance for physicians was the focus of the media and the state
legislaturc. Congressman Waxman, then Assemblyman and chair of California’s Select Committee on Medical Malpractice
surveycd the public. The overwhelming majority split into two equal campa, about the same &5 they do today. One cither .
belicved the cause of increased medical malpracticc was negligent physicians or greedy Inwyers. The ultimate resolution was
MICRA, emergeney provisions which set limits on damage recovorics and atiorney fees and otherwise discouraged Htigation.
The jury is slill out on whether or not people pay less for medical care because of this innovation, still gaining national

RCceptance,

The minority vicw on the ctiology of medical malpractice his commitice considered was that increased professional negligence
was primarily caused by societal nced for and incrense in professional specinlization. The ratjonale was straight forward, People
didn’t sue family doctors who made housc-calls because they enjoyed a elosc. personal and friendly retationship. Speeialists, on
the other hand, would sometimes sec the patient for the firg lime, on the operating 1able under anesthesia, 1t's the same with
lowyers, (1 Legal Malpractice 267, Mallen & Smith) '

Human nature being what it is. persons and cntities dissatisficd with the outeome of their particular assignments are no longer
reticent about blaming bad resulis on the professicnal they hired. The need for specialities und Sub-specialtics may not be as
acute for lawyers s for physicians but reliance on “ward of mouth™ alone 1o Incate an experienced attorncy in any particular field
of law is not adequate in populations such as ours. (Mallen, supra (@ 264 et seq), _

(3] Just as the Medical Board and Attarney Genera) in California not the courts, handle physician discipline, except for Supreme
Court ultimate authority, (he Statc Bar Court and Office of Chief Trial Caunscl alone. deal with lawyer diseiphine.

(4] The Bosrd.of Bar Governors established a Suanding Committee for Professional Responsibility and Canduct (COPRAC), Iis
primary purpose is Lo issue “advisory cthics opinions™ and advisc the board on ethics. No part of their charter or pracrice
includes dealing with “legal malpractiec” or professional liability of 1awycrs. The largest local bar in the country is Los Angeles
County. Their Professional Responsibility & Ethics Committee (PREC) fastidiously avoids ony issue of professional negligence
and like COPRAC. remains within its charter af advisary cthics opinions and advising their board on cthics, Nationally ABA's
Center for Professional Responsibility's migsion statement is “promoling and encouraging hiph cthical conduet and
professionalism by lawyers and judges”. The Associntion al Professicnal Responsibility Lawyors {APRL) “is an organization of
lawycrs with interests in lawyer professional responsibility marters,™ -

(5] Throughout the country it is universally accepted that it hos the same clements of ordinary ncgligence, that is duty, breach,
zausation and damages. “The elements of a cause of aclion for legal malpractice are: (1) the attorncy-client relationship or other
Hasis for duty; (2) o negligent act or omission: (3) covsation: and (4) damages.” Slovensky v Fricdinan (2006) 132 Ca). App. A"

1518 (Rev. Den.)

‘While the Restalement was still in its proposal stage, assembling the majority views in the United States. local courts cited the
national propesal with approval pointing out "Califomin aw. - is generally congistent with the Model Rules and the
IRestatement.” Dieter v The Regents of the University of California (1997) 963 F. Supp. 908,

The Restalement of the Law -The Law Qoverning Lawyers, like o1] Restalements scts forth the majority vicw of all jurisdictions
in the United Stales. 1tis ofien cited with approval by California and most Suprerne Courts. Feople ex rel Dept. Of Corporations
1. SpecDee Oil Change Systems, Inc. (1999) 20 Cal. 4 1)35: 980 P. 2d 371; Flau v Supcrior Court (1994) 9 Cal. 4™ 275: 885
I, 2d 950 Fletcher v Davis (2004) 33 Cal. 44 61: 90 P. 3d 1216; Ferguson v LicfY, Cabraser ct al (2003) 30 Cal. 4% 1037: 69 P.
3d 963, Fletcher v Davis (2004) 33 Cal. 4™ 61; Ferguson v Lieff (2002) 30 Cal. 4" 1037 Birbrower et al v Superior Court {1998)
17 Cal. 4% 119,

Restatement § 48 slates that “a lawyer is civilly liable for professional negligence io a person to whom the lawyer owes a duty of
care - - if the lawyer fails 1o excrcise ¢arc - - -and if thet failure is o legal cause of injury « - -
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The tort of legal malpractice is gencric throughout the United States and California is not folfowing a diferent deummer sinee
California courts innovated much of the tort,

(6] **- -(T)he courts usually agree that the violation of on cthics rule alone docs not create a cause of action, constitute legal
malpractice per se, - - or necessarily ercate a duty.” 2 Legal Malpractice 669 (2008) Mallen & Smith, CA Rulc of Professional
Condurct 1-100 reads in part: “These rufes are not intended to creaie new civit cayses of acrion. Notlting in these rulcs shall he
deemed to create, ougmant, diminish, or eliminate any substantive legal duty of lawyers or the non-disciplinary consequences
of vinlating such a duty. " { emphasis added) ABA Preamble and Scope [20] likewisc reads: “Violation of a Rule should not
fiself give rise to o cause of action against a lawyer nor should it creaie a presumption in such case that a legal duty has heen
breached. In addition, violation of @ Rule does not necessarily warrant aiy other nendiseiplinary remedy, - -

California courts have cited ABA's Rules of professional conduct with spproval for generations, Originally, ABAs rules were
called the * Model Code of Professions) Responsibility “. People v Guerrero (1975) 47 Cal. App. 34 441. There are over a
hundred Lexis citations 10 the present Model Rules. Flatt v Superior Court {1994} 9 Cal. 4% 275 885 1. 24 950: In rc Lawley

(20087342 Cal. 4™ 1231; 179 P. 34 891,

ABA’s Rules are no sranger to California atemeys since all state bar examinces are required to take und pass the “Multi-state™
which are profcssional responsibility questions based on ABA's Madel Rules!

[7] Presently, California's specialization programs have three examples of local as well as a national speeiality certification
entitics. BLS presently certifies the specialty of Family Law and concurrently aceredits the National Board of Trial Advocacy for
the specialiy of Family Law Trial Advoency. Although equitsble concepts permeaie that speeialty, there are enough substantive
{ic/ community praperiy), procedural, policy and conceptual differences between different jurisdictions, to make California's
distinet, local certification mandatory for public protection. With the rise of & sub-specinlity in “coliaborative law” | the need for
amore adversarial bosed national organization as well as a jurisdietionally inteiligent tocal entity, appcars justified . The titles of

each centification suggest their own distinguishing aspeets.

BLS proscatly certifies the specialty of Crimina) Law and aceredits the Natjonal Board of Tr{al Advocacy for the speciality of
Criminal Law Triaf Advocacy, Unlike civil law, where il is a( lcast theoretically possible for a practitioner (o resolve all disputcs
without litigation, criminal law, because ol hcightencd need for putbilic protection. will seldom see non-trial lawyers in its mist,
Since both boards more than adequatcly screen their candidates for certification there is no public harm. Because of its nature.
criminal 2w is precisety bound by statutes and procedures. For that reason, the common law of each Jurisdiction docs offer
distinct approaches to particular aspects of criminal justice, As criminal prasecution and defense take place in Federal as well as
state courts within California, the need for iwe distinct boards secms patent,

BLS presently cenifics the specialty of Personal and Small Business Bankruptey and concurrently accredits the Amcerican Board
of Centification in the specialitica of Business Bankrupley and Consumer Bankruptey inter alia, Although bankruprey issues
permeale many aspects of transactional law, their rules emanate from the Bankruptey Code and federal procedures whether fled
in California or elsewhcre. As an cxclusive creation of national origin which prezmpts the field, there are in fact, fow local
pennealions. So long as the standards of bath organizations remain at their present high level, perhaps public confusion is
minimized, Only the specialists within that feld can best explain 10 Califomia’s Board of Bar Governors whether other basis

exists for duplication,

(8)The practical differences belween lay neglipence and professiona) negligenee are more critical than any technical distinction,
Bollt are based on absence of due carc or careless conduct. The distinction lies in that lawyers are held 10 a tighter and less

known standard than the average reasonable person.

Duty is generally a maticr of law determined by courts and not juriss. Weirum v, RIKO General, Inc. (175) 15 Cal, 3d 40, No
Jurisdiction disputes that lawycrs owe dutics to their clients. In modern times, (for tawyers, started in California bomrowing from
Tustice Cardozo’s opinions in MacPherson v Buick Motor Co. 217 N.V. 382: 11 N.E. 1050 (1916) and Glanzer v Shepard 233
YL 236 134 NE. 275 (1922) “privity” is no longer the rationafe for a lawyer's dinty. Issues of whether or not lawyers owe
dutics 10 particular non-clients are universally determined as a matter of law and public policy. Most of the counlry refers to the
universal public policy as “the Califomnia balancing test” or “the balance of factors test”. The universal precedent is Biakanja v
Irving ( 1958) 49 Cal, 2d 647, 320 P. 2d 162]. The analysis instructs courts to analyze enumerated public policy factors in order
1o determine the presence or absence of duty. Rowland v Christian (1968) 69 Cal 24 108, Where the analysis involves lawyers,
burden on the profession is an added factor. Lucas v, Hamm (1961} 56 Cal 2d 583

Breach ol duty. universally s g question of fact juries determine based almost exclugively on expert festimony since very few
things fit the category of common knowledge laypersons have of any legal issue. Californis *5 “plain English” jury instruction
CACT 600 defines the “standard of care™ to which lawyers arc held this way:
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public being protecied are attomcys. All of his clients are presently sttorneys, He knows betier than ta assume that just hecause a
Iawyer went ta I'aw :sch:ml aqd ?ractlccd a w‘hi!c it does not justify the assumption that the tawyer won't be migled t;y the "boalrd‘
cc‘rl]nﬁcdd s;;:cmhgani?n ’ rub:r; tn the marketing of insufficiently expericnced and competent lawyers. The lay client will surely be
rislead.  (See “Professional Specialization, A Primer™ and “The Law Protect i i - ie
e e \ $ Us From Professionals Who Mistead The Public!



