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DATE:  May 7, 2009 
TO:  Members of the Board of Governors  
FROM: Officers of the Council of State Bar Sections 
RE: Council of State Bar Sections Comments Regarding “Find a Lawyer” Project  
 
The Council of State Bar Section’s met on April 8, 2009 and discussed a version of the “Find a 
Lawyer” project as described by Board Member Paul Kramer.  While acknowledging that the 
project has continued to evolve since the Council met, this letter outlines some of the concerns 
raised by the State Bar Sections.   
 
Consensus of Comments and Concerns Raised by Section Executive Committees: 
 

1. The Find a Lawyer Task Force did not include any State Bar Section or general 
membership participation, but was represented by local bars, Lawyer Referral Services 
and Legal Aid Societies. Whereas Section members represent approximately 35% of the 
active membership (while paying additional, voluntary dues and as a body contributing 
thousands of hours to State Bar activities) attorneys represented by the LRS’s represent 
fewer than 3% of active Bar members.   
 

2. It is critical to include self-designated areas of practice as a search feature, with 
appropriate disclaimers.  It is our understanding there is division among Task Force 
members regarding this issue 
 
Members of the public looking for an attorney rarely have a lawyer’s name in mind.  They 
are looking for representation in a particular area of law (divorce, drafting a trust, criminal 
defense, etc.) and in a particular geographical area (city or county). They may also be 
looking for additional refinements, such as specialty certification, gender, language 
proficiency, etc.  
 
If searching for a lawyer by practice area is not allowed, then “Find a Lawyer” is virtually 
worthless to the public and members of the bar.   
 

3. The member database should not be searchable by section membership, although 
section membership should continue to be displayed on an individual’s profile.    
 
Section’s membership lists represent some of their most valuable intellectual property. If 
the database were searchable by Section membership, then it would be possible for 
anyone to obtain a full membership list for each Section.  The Sections have always 
taken great precaution in carefully guarding these lists.  While it is recognized that lists 
can be “mined”, section membership lists or portions thereof should not be allowed to be 
given away on the bar website. 



  

 

Further, should Section lists be made available through the new “Find a Lawyer” site, the 
potential for misuse and misrepresentation would be significant.  For instance, an 
unauthorized email beginning: “As a member of the State Bar Family Law Section, our 
organization believes that you would have a special interest in . . . . “.   
 
Showing section membership on an individual profile is very different from allowing a full 
database search of section membership.  It is also a very different concept than 
searching by self-designated practice areas.  Membership in a specific section does not 
necessarily correlate with practice in that area.   
 

4. Allowing members of the public to access the State Bar membership database only after 
clicking through either a Legal Aid or Lawyer Referral Services site is not recommended. 
It is important that members of the public not be discouraged by being forced to click 
through several pages before obtaining results.  Perhaps another approach should be 
considered that would provide users with all available options equally displayed on one 
page. 
 

5. Some Sections expressed concern that (in the current proposal) the bar dues of 160,000 
active attorneys will go toward enhancing the advantage of the 5,100 attorneys who pay 
into the Lawyer Referral Systems that do not cover the statewide needs of the public.  
 
What benefit is there to adding a photograph, web site link, or MapQuest (tm) directions 
to a law office that no one can find on the web site?  While we support the Lawyer 
Referral Services and the Legal Aid Societies, we do not support them to the detriment of 
bar members who pay for the bar web site. 
 

6. Unlike the system as originally previewed by the Sections in the fall of 2008 (which would 
have represented a service and member benefit to all attorneys), this new system 
provides a direct benefit to only 3% of the statewide attorney population.  
 

7. The current Task Force recommendations may benefit local bar associations, but will 
operate to the detriment of many practitioners: in particular, this will impact solo and 
small firm practitioners – a group that the State Bar has determined to better serve. 
 

8. Currently, State Bar members must utilize web sites that charge them thousands of 
dollars for online listings.  The original goal of the “Find a Lawyer” system (e.g. to offer 
“free” to attorneys statewide what they would otherwise have to pay for via systems like 
Find Law and Attorneys.com) has been lost in the recent permutation of the product.  Nor 
does it any longer serve the best interests of consumers. 
 

Council of State Bar Sections Conclusion: 
We request that more time be included in the process for purposes of working through some of 
the ramifications of this project.  If that is not possible, the preference would be to maintain the 
“status quo” (e.g. the current State Bar database as it now exists on the Bar’s site) than to move 
forward with the revised version of “Find a Lawyer” for the reasons stated in this letter.    

 
Thank for your consideration. 
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The Consumer Perspective
on

the State Bar’s proposed “Find A Lawyer” Program

“If you’re looking for a lawyer, you’re in safer         
hands with the State Bar.”

presented by 
David E. Hopmann, BASF Board Member

May 15, 2009
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State Bar Messaging Context

I. The State Bar’s Messaging to the Public
For over 20 years the State Bar has been communicating the 
following key messages to the public:
– When looking for a lawyer…

• you are in safer hands with the State Bar.
• you should choose a lawyer who has been pre-screened for 

minimum qualifications in a State Bar program.
• it’s important to find an attorney who is required by the State Bar to 

carry malpractice insurance. 
This messaging from the State Bar has been:

• Voluntary • Express • Consistent
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These are the key features and benefits of so-called “State Bar 
Certified Lawyer Referral Services.”  The features are widely touted 
by the State Bar itself, and by licensees of the State Bar’s 
certification mark. 

This messaging is ubiquitous on the Internet, 
and it will be ongoing.

State Bar Messaging Context
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II. The State Bar’s Rules and Regulations
How do the Rules define “lawyer referral service”?

– Definition.  
• “Lawyer Referral Service” includes “any [] entity … which 

operates for the direct or indirect purpose of referring potential 
clients to lawyers, whether or not the term ‘referral service’ is 
used.” State Bar Rules, Rule 4.

– Purpose.
• A principal purpose of a Lawyer Referral Service is “[t]o provide a 

way in which any person may be referred to a qualified, insured 
lawyer who is able to render and is interested in rendering needed 
legal services…” State Bar Rules, Rule 5.

State Bar Rules Context
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• In California, Lawyer Referral Services must meet certain 
minimum standards and be certified by the State Bar.

– See Cal. Bus. & Prof. Code § 6155(f)(1),(2).

• Minimum standards for lawyers on a “certified” Lawyer 
Referral Service
– Attorneys on a subject matter-specific panel must:

• Be “qualified by virtue of suitable experience”
• Hold malpractice coverage of at least $300,000 per year.

– Lawyer Referral Service must periodically review quality of 
attorney work and continuing eligibility of attorneys for each panel.

– State Bar Rules, Rule 11.

State Bar Rules Context
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III.  Putting “Find A Lawyer” in Context
The proposed “Find A Lawyer” program:
– Is a lawyer referral service within the meaning of the State Bar’s own Rules.
– Does not comply with the letter or the spirit of the State Bar’s own Rules.
– Conflicts with the State Bar’s voluntary, express, and consistent messaging to 

the public about the benefits of finding a lawyer with the help of the State Bar.
– Is likely to confuse and deceive the public as to the benefits of relying on the 

State Bar for help in finding an attorney.
– Cannot be patched up with disclosures and disclaimers on the State Bar’s 

website that purport to shift risk to the consumer, and negate ubiquitous State 
Bar messaging that directly conflicts with the disclosures and disclaimers.

– Will be virtually impossible to advertise without running afoul of long-standing 
precedents prohibiting bait advertising and bait-and-switch practices.

“Find A Lawyer” in Context
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IV.  How to Fix It.
• Any State Bar searchable attorney database, whatever it is 

called, should either:
– Limit database information to objective, verified facts.

– attorney contact information
– year of Bar admission
– college and law school education
– Bar-certified legal specialty (if any)
– record of discipline (if any)

OR
– Comply with the State Bar’s own Rules applicable to 

“Certified” Lawyer Referral Services.

Goals for State Bar
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V.  How Do Consumers Understand the State Bar’s messaging 
about certified Lawyer Referral Services?

• Will consumers understand the term “certified”?
– Consumers will have a common sense understanding (e.g., “certified” means 

“approved”), not the technical and legal definition in the State Bar’s Rules.

• What does “lawyer referral service” mean to a consumer?
– Internet searches for terms like “find lawyer” and “lawyer referral services” 

yield numerous indicative results:
• law firm home pages
• commercial directories of attorneys
• businesses that sell “lawyer referral services” (some sites proudly state 

they are State Bar “certified” and explain why it matters)
• ABA website links to various “find a lawyer” services
• online search services such as “Florida Bar Referral Service Online”

Consumers Use Common Sense
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• Will consumers look to technical definitions of “Lawyer Referral 
Service”?  No.
– Thus, a disclaimer on some website that “this is not a lawyer referral 

service” is a meaningless disclaimer.
• Consumers will, however, likely believe that:

– It is important to pre-screen attorneys for quality and malpractice 
insurance.

AND
– A State Bar-offered service would refer consumers only to attorneys 

who have been pre-screened for quality and malpractice insurance.
• Why would consumers believe these things?

– Because the State Bar has expressly invited them to do so.

Effect of State Bar’s Outreach
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• Rules from FTC’s Policy Statement on Deception
– “Written disclosures or fine print may be insufficient to correct a 

misleading representation.”
– “Pro forma statements or disclaimers may not cure otherwise deceptive 

messages or practices.”

• Rules from case law on disclosures in consumer materials
– Standards for visibility and clarity are far higher than, e.g., standards for 

disclosures in financial reports for investors.

• Rules from FTC’s monograph entitled “Dot Com Disclosures”
– An advertiser must be able to substantiate all reasonable interpretations of 

an advertisement. (footnote 12)
– Disclosure cannot cure a false claim. (p. 4)

Challenges of Disclaimers
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NAD Case Law

• Large body of case law developed by the National Advertising Division 
(“NAD”) of the Council of Better Business Bureaus 
– Consistently holds that footnotes and disclaimers can be used to 

qualify, but not contradict, a main claim.
– The State Bar’s own “main claims” outlined above, are powerful and 

ubiquitous.

• The basic teaching of case law on “click-through” and other on-line 
disclaimers: they are ineffective to do anything that confounds consumers’ 
reasonable pre-existing expectations.
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Consumer expectations

How would consumers react to State Bar disclosures?
– Consumers, with lives to lead, are driven by common sense and 

impatience.
– Consumers routinely click through seas of gray print to download 

software, or make purchases on line, without reading any of it.
• This makes some sense, because the law basically provides they're not 

bound by anything in the disclosures that would present any major 
surprises, or confound their expectations in any significant way.

– Consumers will view the State Bar’s disclaimers and disclosures as just 
another “toaster warranty” that can be ignored.

– They will be confident in the expectation that they are in safer hands 
looking for a lawyer through the State Bar.  Why?  

• Because the State Bar has repeatedly told them it “certifies” the superior 
quality and safety of its lawyer locator offerings.



13

• Find A Lawyer advertisements face significant hurdles
– Rules against “bait” advertising & practices.

– See Guides Against Bait Advertising, 16 CFR PART 238 (“Even 
though the true facts are subsequently made known to the buyer, the 
law is violated if first contact or interview is secured by deception.”).

– Consumer confusion
– Disclaimers that are convoluted, oxymoronic and ineffective.

• Example of possible “teaser ad” that faces these hurdles
– “Need a lawyer in California?  Try the State Bar’s Find A Lawyer 

search service, not certified by the State Bar, and not to be confused 
with a lawyer referral service.”

Risks of “Bait” Advertising
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• The Find A Lawyer program is no more safe or reliable than the 
yellow pages or an Internet search engine.
– Teaser ads will suggest otherwise (just by using the State Bar’s name), 

unless the ads are laced with disclaimers and disclosures.
– Teaser ads can’t dispel the State Bar’s main message to consumers over 

the years:
• When looking for a lawyer, you are in safer hands with the 

State Bar.
– This message has been reinforced for years by the State Bar’s claims 

for its program to “certify” lawyer referral services.
• “Lawyer referral services which are certified follow certain rules which 

will protect you.”  State Bar of California website.
– http://www.calbar.ca.gov/state/calbar/calbar_generic.jsp?cid=10182

Program Will Confuse Consumers

http://www.calbar.ca.gov/state/calbar/calbar_generic.jsp?cid=10182
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VI.  Summing It Up
• It really is pretty simple…

– In the lawyer search space, the public believes that the State Bar’s 
brand stands for the following:

• you are in safer hands than you would be finding a lawyer on your own.
• you should choose a lawyer pre-screened for minimum qualifications.
• you should choose a lawyer who carries malpractice insurance.

– This is all thanks to ongoing advertising by the State Bar.
– Because this is what the State Bar brand means to consumers in the 

lawyer search space, all uses of the brand in that space will evoke 
these key messages for consumers.

Summary
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– Any effort by the brand owner – the State Bar – to use a State Bar-
branded platform, such as the State Bar website, to disavow this well-
established meaning of the brand in that space is self-contradictory and 
doomed to failure.

– Which is it – does pre-screening for minimum qualifications matter, or 
doesn’t it?

– Which is it – does malpractice insurance matter, or doesn’t it?
– Which is it – does this search function do anything for me that the 

Yahoo! Yellow pages doesn’t do?  I certainly thought it did, because 
(after all) I am in the hands of the State Bar.  Am I not?

• Any lawyer search function that uses the State Bar’s brand
(whatever the function is called, and whether or not the term 
“certified” is used in describing the function) should comply with the 
State Bar’s own Rules for Certified Legal Referral Services.

Summary (2)
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Thank you for your attention.

I would be happy to answer any questions.

David E. Hopmann
Pillsbury Winthrop Shaw Pittman LLP
50 Fremont Street
San Francisco, CA 94105
Tel:  (415) 983-1977
Email:  david.hopmann@pillsburylaw.com

mailto:david.hopmann@pillsburylaw.com
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May 13, 2009 
 
Holly Fujie, President 
Members, Board of Governors 
State Bar of California 
BY EMAIL ONLY 

  
       Re:  Find a Lawyer 
 
Dear President Fujie and Board Members: 
 
 I am a practitioner and professor of legal ethics in San Francisco.  My background as it is 
relevant to this letter includes having been one of the drafters of the original formulations of 
Business & Professions Code § 6155, regulating lawyer referral and information services 
(LRISes), one of three principal drafters of the State Bar Minimum Standards governing LRISes, 1 
and one of the three principal drafters of the ABA Model Rule and Model Legislation on Lawyer 
Referral and Information Services.  Since 1989, I have served as an ABA “PAR consultant” 
advising bar associations around the country about setting up LRISes to serve the public interest. 
  

I understand that the State Bar’s proposed “Find a Lawyer” program is on the Board’s 
agenda again on May 15, 2009.  I have read the agenda item and proposed resolution.  I am also 
aware that many bar associations have strongly opposed the resolution.  Finally, I am aware that 
the Task Force appointed by Ms. Fujie was unable to reach a consensus on this resolution. 

 
I have “no horse in this race,” but perhaps the person most centrally involved in drafting 

the California and ABA standards and as someone who has approached the LRIS issue from an 
ethics standpoint, I do want to make these observations: 
 

1. I agree completely that the State Bar “member search” website should make it as easy 
as possible to locate a lawyer without going through referral pages.  Lawyers use this 
website often.  Given my practice, our office probably uses it several times a day. 

 
2. I also see nothing wrong with people listing their section memberships on their State 

Bar page.  In fact, my understanding is that the member page already lists those 
sections.  To check this, I went to several pages last week and found members’ 
sections already listed.  I am not sure why the resolution addresses this issue. 

 
3. I also see value in consumers being able to search by region or locality, as well as by 

language spoken, for example, if proof of language literacy is somehow verified. 
 

4. However, I am very concerned about lawyers being able to self-select their own 
practice areas.  It is clear that under the State Bar’s own LRIS certification standards, 
any selected grouping of lawyers by practice area that does not meet the State Bar’s 
Minimum Standards would be an illegal LRIS.  Those minimum standards include, 
among other issues, a requirement that the lawyer carry a policy of errors and 

                                                 
1 Ronald Abernethy of Napa, one of the two other principal drafters of the California Minimum 

Standards, has read this letter and wishes to be considered a co-signatory.  The other principal California 
drafter is not available to comment. 

mailto:richard@zflaw.net
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omissions insurance and a subject-matter qualification in the particular area of law.  It 
would appear that no qualifications of any kind would be involved here. 

 
5. The current resolution, as I read it literally, merely provides a list of all lawyers who 

claim to practice in a particular field so that consumers searching by practice area get 
a complete list of everyone who self-selects that field.  Such a list would have little 
practical utility to consumers or to other lawyers, and could still be construed as an 
LRIS. Such a resolution would appear to be inadvisable at best.   

 
However, if the consumer who searches by practice area obtains the name of a single 
lawyer or limited number of lawyers who self-selected that area, then the State Bar will 
clearly have created an uncertified lawyer referral service.  It appears from the “slides,” 
at page 7, that this may be the case.2   

 
 Why is all this so important?  First, the last thing the State Bar should be doing is setting 
up an uncertified LRIS that would violate its own Minimum Standards.  Not only would this service 
be diametrically opposed to existing State Bar policy (as embodied in those standards), but the 
State Bar would open itself to lawsuits, likely successful, from – among others – any dues paying 
Bar member on a certified LRIS panel who objects to competing with Find a Lawyer. 
 

The second and more important reason is consumer protection.  The State Bar is 
presumably offering this service to benefit both lawyers and consumers.  As a dues-paying State 
Bar member, I applaud the Bar’s performing services on my behalf.  But our duty as an integrated 
bar is to serve the needs of the public first.  On this score, I simply do not see how a list of 
lawyers, either as an entire list or – even worse – a selected number of names (implying some 
kind of vetting or general approval), assists the consumer in finding a lawyer.3 
 
 Let me compare, from the consumer’s perspective, “Find a Lawyer” to a certified LRIS, 
say at the Bar Association of San Francisco (BASF).4   Prospective client #1 contacts BASF by 
phone call or on its website looking for, say, a personal injury lawyer.  Prospective client #2 looks 
for an injury attorney on the State Bar’s site.  The chart below explains what each client gets: 
 

Type of Qualification Bar Association of San Francisco State Bar “Find a 
Lawyer” 

Malpractice insurance Required Unknown 

Trial experience Two jury trials to completion Unknown as to any court 
experience at all 

Handled p.i. cases 
with serious injuries 

Two cases through complete discovery in specific area 
(e.g., aviation, grave injury, common carriers, etc.) 

May never have done a 
case involving any injury 

                                                 
2  The same problem would exist if consumers could search by section membership and get not a list 
of all members of the section but a limited number of “hits.” 

 
3  It is true, of course, that Find a Lawyer would cover all members of the State Bar while total LRIS 
membership is probably less than 10,000.  However the issue is not pure numbers, but whether an attorney 
(especially one listed on a Bar list) has undergone vetting as to qualifications to be the consumer’s lawyer.  
 
4  I cite their LRIS because it is the one I’m most familiar with.  Some years ago, I chaired a 
committee that revised all of BASF’s panel qualifications. 
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The dangers of self-selection are obvious.  Which lawyer would you choose for a friend or 
member of your family?   The mantra behind the development of LRIS qualifications over the last 
20 years – and the impetus for the regulations I have written in California and nationally – is that 
getting an LRIS panel member should be far better than just looking in the Yellow Pages.5  “Find 
a Lawyer,” unfortunately, will be no better, and because of the perceived imprimatur of the State
Bar, could be worse. 
 

In conclusion, if the State Bar intends merely to allow lawyers to list their section 
memberships, that already exists.  If the intent is to allow members to self-select practice areas 
without a search-engine that provides a rotating limited list, that seems to have no value to 
consumers and little for lawyers. 
 
 However, if the purpose of the resolution is to allow a consumer to search by practice area 
or by section membership and have displayed a selected number of lawyers in that area, even if 
the lawyers are selected by rotation, the State Bar will very clearly be creating its own Lawyer 
Referral Service.   
 
 Not only would this “State Bar Lawyer Referral Service” do a disservice to the public, it 
would not be certified, and it would have no chance to become certified under the Bar’s own 
carefully-crafted certification rules, the Minimum Standards.  The State Bar would also be opening 
itself up to lawsuits from its dues-paying members – especially members of LRISes – who object 
to their dues being used to help provide a competing but illegal LRIS. 
 
 I ascribe no bad intent on the part of anyone who has supported Find a Lawyer.  On first 
blush, it may seem like a positive, consumer-helpful program.  Unfortunately, it is not, and it could 
also jeopardize the State Bar by putting it at odds with its own published regulations. 
 
       Sincerely, 
 
 Richard Zitrin 
 (electronic signature) 
 
       Richard Zitrin 
RZ/mcm 

                                                 
5  I note that at pages 3-4, the Agenda Item implies criticism of local bars for opposing “Find a 
Lawyer” because the program would cost local bars revenue.  
   I cannot speak for local bar associations, but the “much better than the Yellow Pages” mantra has 
been part of my experience with LRIS regulatory schemes from the beginning, both in California and 
nationally – beginning with the extensive revision of BASF panel qualifications that I led in the mid-1980’s.  
My (and indeed our) primary concern, even back then, was to provide consumers with a lawyer 
appropriately qualified in the area of practice, i.e., substantially better than the Yellow Pages or any other 
list.  Indeed at that time, BASF’s LRIS lost money every year, and it was only as a result of implementing 
marketing techniques suggested by ABA PAR program consultants that BASF later began to make money.  
This was truly an example of “doing well by doing good.”  I have no objection to LRISes making money, but 
whatever importance revenue may now have for BASF or other local bars, it is not, in my view, the principal 
or even a terribly important reason for the existence of LRISes. 
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