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THE STATE BAR 
OF CALIFORNIA 

INTER-OFFICE 
COMMUNICATION 

 

 
 
 DATE: June 23, 2009 
 
 TO: Regulation, Admission and Discipline Committee 
 
 FROM: Russell G. Weiner, Interim Chief Trial Counsel 
 
SUBJECT: Statement from the Interim Chief Trial Counsel – Introduction and position on proposed      
  amendments to rule 75, Rules of Procedure. 

 
Introduction 
 
Since I am unable to be with you in-person today, I wanted to provide this written statement to introduce 
myself, and offer the Office of the Chief Trial Counsel’s (OCTC’s) position on the proposal to amend 
rule 75, Rules of Procedure. 
 
I have been with the Office of the Chief Trial Counsel for almost 21 years.    I have held virtually every 
attorney position within the office from entry level deputy trial counsel to acting or interim chief trial 
counsel.    As a deputy (and supervising) trial counsel, I tried cases before the Hearing Department of 
the State Bar Court and argued appeals before the Review Department of the State Bar Court.  As a 
representative of OCTC, I have worked with most staff in the office and with staff in other departments 
within the bar.     
 
My philosophy is simple.    Focus on the basics and do the basics well.    Work smart.    Staff is our 
greatest resource.    Don’t lose sight of the big picture.   Look to build alliances wherever possible.           
 
The office is fully committed to its public protection mission and will continue its efforts during this 
interim period.    
 
Proposed Amendments to Rule 75, Rules of Procedure 
 
With regard to the proposed amendments to rule 75, Rules of Procedure, OCTC urges you to approve 
the amendments as proposed by the Office of the Chief Trial Counsel.          
 
I want to make it clear that OCTC is not trying to do away with the early neutral evaluation conference 
(ENEC).   That would not further our public protection goals.  The ENEC process is a valuable and 
important part of the disciplinary process and generally promotes public protection and the prompt 
resolution of cases.     
 
However, the rule as currently written has allowed some attorney respondents to use the ENEC to 
significantly delay the disciplinary process and abuse the system.   It has placed the timing of the filing 
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of a Notice of Disciplinary Charges (NDC) in the control of the respondent attorney who may have no 
incentive for an early resolution of the matter.   Because of how the current rule has been interpreted by 
the State Bar Court unreasonable results have occurred in the handling of the ENEC process that have 
resulted in significant delays of disciplinary cases and/or an inappropriate use of resources. 
 
What we are asking for is the ability to have some say in the process and to be able to say “no” when we 
feel the ENEC process will not be productive or where it is being abused.    As written, OCTC has no 
say in the process at all.   OCTC cannot file a notice of disciplinary charges without an ENEC even 
when public protection would demand that it be filed.    The amendments to the rule will have little or no 
effect on attorney respondents having settlement conferences in their cases or being able to settle 
disciplinary matters early on. 
 
Let me give you some real examples of where the current rule and its interpretation have not worked to 
further public protection. 
 
In In the Matter of Stanley Hilton, Case No.  05-O-04119 – PEM, et. al.,1 the respondent, who was 
represented by counsel prior to the filing of a Notice of Disciplinary Charges, had a full opportunity to 
have an ENEC prior to the filing of the Notice of Disciplinary Charges.    OCTC went to great lengths to 
afford the respondent an ENEC.    Respondent’s counsel did not request an ENEC.    The notice of 
disciplinary charges was filed with the State Bar Court.    This case was not and has never been a private 
reproval matter.   
 
After the filing of the notice of disciplinary charges, Hilton hired new counsel to represent him.    
 
Then, approximately three (3) months into the case, when discovery should be well underway, if not 
almost completed, and trial just months away, new counsel claimed his client never received an ENEC.   
New counsel then requested the case be dismissed so his client could have an ENEC.   Under current 
rule 75, the notice of disciplinary charges had been properly filed as neither the respondent nor the State 
Bar had requested an ENEC. 
 
Despite the fact that at this point there was nothing to be gained by dismissing the case and holding an 
ENEC, the hearing judge did just that.   A settlement conference was available to the respondent and the 
State Bar to try to reach a settlement of the matter.   Nothing more could be accomplished at an ENEC 
than could be accomplished at a settlement conference in the case.   However, the hearing judge in her 
order dismissing the case without prejudice stated “[r]espondent was represented by counsel prior to the 
filing of the notice and, for whatever reason, counsel did not request the ENE although respondent 
desired it.”    
 
OCTC then sought interlocutory review before the Review Department of the State Bar Court.    The 
Review Department denied the petition for interlocutory review finding no abuse of discretion and a 
waiver of any procedural error.  
 
 

                                                 
1   Attached are:  Order Severing Cases and Granting Motion to Dismiss NDC Without Prejudice; Petition for Interlocutory 
Review; Order from the Review Department of the State Bar Court denying the petition for interlocutory review.  
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For the past ten (10) years, OCTC has had to attend every ENEC no matter the circumstances and even 
though it appeared highly unlikely to accomplish a settlement.     For the past ten years, OCTC has had 
to attend every ENEC even though it was reasonable clear that the ENEC process was being used by the 
attorney respondent to delay the proceedings and/or “game” the system.     
 
Consider, for example, a respondent who has three or four prior records of discipline, has never been 
willing to admit to any wrongdoing or to even stipulate to undisputed facts.   This same respondent has 
had an ENEC in each case, settlement conferences along the way to trial and has never shown any 
recognition of wrongdoing or a desire to settle.   The current charges against this respondent attorney 
involve the same type of misconduct as in one or more of the prior disciplinary matters and are very 
serious.    The respondent has again taken the position that there is no misconduct in the new matter 
despite bank records or court records and other evidence establishing the misconduct by clear and 
convincing evidence.    In this situation, OCTC does not believe that the filing of the notice of 
disciplinary charges should be delayed so the respondent can participate in yet another ENEC.    Yet, 
under the current rule, OCTC has no choice (and the State Bar Court has no choice), but to participate in 
another ENEC before the NDC can be filed. 
 
Currently, OCTC cannot file the notice of disciplinary charges without an ENEC even if there will be 
unreasonable delays (sometime delays of many months) and the public remains unprotected.   
 
As a result, under the current rule OCTC is not able to file an NDC until the Respondent is ready to have 
it filed.    
 
It may be suggested that if the attorney respondent is such a threat to the public OCTC could file a 
petition under Bus. and Prof. Code section 6007(c) to enroll the respondent attorney to inactive status 
pending disciplinary proceedings.    However in many cases brought to the attention of the State Bar a 
Bus. and Prof. Code. Section 6007 (c) proceeding is not likely to be successful because the reported 
misconduct is more than a year old.   The State Bar Court rarely grants a 6007(c) inactive enrollment 
petition unless the misconduct is presently ongoing or has occurred within the past twelve months.     
However, such misconduct can be very serious.    Yet under the current rule, OCTC’s hands are tied and 
the NDC cannot be filed unless the respondent gets an ENEC first.    This was never the intent of rule 
75, Rules of Procedure.  
 
The defense bar will try to claim that this amendment will do away with the ENEC process.   Nothing 
could be farther from the truth.   OCTC has no reason not to attend an ENEC in most cases and OCTC 
has at least as much interest in settling cases as early as possible as the respondent attorney has to settle 
the case.    
 
The defense bar may ask why fix something that is not broken?     But the ENEC rule is clearly broken 
as shown by what occurred in the Hilton matter discussed above.  
 
The ENEC was meant to be a reality check for the parties prior to the filing of the NDC, but it has been 
used by respondent attorneys to delay the filing of the NDC.   It was not intended to cause a delay in the 
filing of the NDC or interfere with the discretion of OCTC to file charges. 
 
Please approve the proposed amendments to rule 75, Rules of Procedure. 
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Finally, please feel free to call me at 213.765.1268 anytime if you want to discuss this issue or to discuss 
anything else. 
 
I hope to personally meet each of you soon.  Thank you for taking the time to read this statement and for 
giving it your consideration. 
 
 
 

 
 
 

ATTACHMENTS  
Documents from the Stanley Hilton Matter 

 
1) Order Severing Cases and Granting Motion to Dismiss NDC (Notice of Disciplinary Charges) Without Prejudice;  
2) Petition for Interlocutory Review;  
3) Order from the Review Department of the State Bar Court denying the Petition for Interlocutory Review.  
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