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Rule 1.0.1: Terminology 
(Commission’s Proposed Rule – Clean Version) 

 
 
(a) “Belief” or “believes” means that the person involved actually supposed 

the fact in question to be true.  A person’s belief may be inferred from 
circumstances. 

 
(b) “Confidential information relating to the representation” is defined in 

Rule 1.6, Comments [3] – [6]. 
 
(c) “Law firm” means a law partnership; a professional law corporation; a 

sole proprietorship or an association engaged in the practice of law; or 
lawyers employed in a legal services organization or in the legal 
department, division or office of a corporation, a government entity or 
other organization. 

 
(d) “Fraud” or “fraudulent” means conduct that is fraudulent under the law 

of the applicable jurisdiction and has a purpose to deceive. 
 
(e) “Informed consent” means a person’s agreement to a proposed course 

of conduct after the lawyer has communicated adequate information 
and explanation about the reasonably foreseeable material risks of, 
and reasonably available alternatives to, the proposed course of 
conduct.  

 
(e-1) “Informed written consent” means that both the communication and 

consent required by paragraph (e) must be in writing. 
 
(f) “Knowingly,” “known,” or “knows” means actual knowledge of the fact 

in question.  A person’s knowledge may be inferred from 
circumstances. 

 

(g) “Partner” means a member of a partnership, a shareholder in a law 
firm organized as a professional corporation, or a member of an 
association authorized to practice law. 

 
(g-1) “Person” means a natural person or an organization. 
 
(h) “Reasonable” or “reasonably” when used in relation to conduct by a 

lawyer means the conduct of a reasonably prudent and competent 
lawyer. 

 
(i) “Reasonable belief” or “reasonably believes” when used in reference to 

a lawyer means that the lawyer believes the matter in question and 
that the circumstances are such that the belief is reasonable. 

 
(j) “Reasonably should know” when used in reference to a lawyer means 

that a lawyer of reasonable prudence and competence would ascertain 
the matter in question. 

 
(k) “Screened” means the isolation of a lawyer from any participation in a 

matter, including the timely imposition of procedures within a firm that 
are adequate under the circumstances (i) to protect information that 
the isolated lawyer is obligated to protect under these Rules or other 
law; and (ii) to protect against other law firm lawyers and non-lawyer 
personnel communicating with the lawyer with respect to the matter. 

 
(l) “Substantial” when used in reference to degree or extent means a 

material matter of clear and weighty importance. 
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(m) “Tribunal” means: (i) a court, an arbitrator, or an administrative law 
judge acting in an adjudicative capacity and authorized to make a 
decision that can be binding on the parties involved; or (ii) a special 
master or other person to whom a court refers one or more issues and 
whose decision or recommendation can be binding on the parties if 
approved by the court. 

 
(n) “Writing” or “written” has the meaning stated in Evidence Code section 

250. 
 
 
COMMENT 
 
Firm 
 
[1] A sole proprietorship is a law firm for purposes of these Rules.  

Whether two or more lawyers constitute a law firm can depend on the 
specific facts.  For example, two practitioners who share office space 
and occasionally consult or assist each other ordinarily would not be 
regarded as constituting a firm.  However, if they present themselves 
to the public in a way that suggests that they are a firm or conduct 
themselves as a firm, they may be regarded as a law firm for purposes 
of these Rules. The terms of any formal agreement between 
associated lawyers are relevant in determining whether they are a firm, 
as is the fact that they have mutual access to information concerning 
the clients they serve.  Furthermore, it is relevant in doubtful cases to 
consider the underlying purpose of the rule that is involved. 

 
[2] Whether a lawyer who is denominated as “of counsel” should be 

deemed a member of law firm can also depend on the specific facts.  
The term “of counsel” implies that the lawyer so designated has a 

relationship with the firm, other than as a partner or associate, or 
officer or shareholder, that is close, personal, continuous, and regular.  
Thus, to the extent the relationship between a law firm and a lawyer is 
sufficiently “close, personal, regular and continuous,” such that the 
lawyer is held out to the public as “of counsel” for the law firm, the 
relationship of the firm and “of counsel” lawyer will be considered a 
single firm for purposes of disqualification. See, e.g., People ex rel. 
Department of Corporations v. Speedee Oil Change Systems, Inc. 
(1999) 20 Cal.4th 1135 [86 Cal.Rptr.2d 816].  On the other hand, even 
when a lawyer has associated as “of counsel” with another lawyer and 
is providing extensive legal services on a matter, they will not 
necessarily be considered the same firm for purposes of dividing fees 
under Rule 1.5.1 where, for example, they both continue to maintain 
independent law practices with separate identities, separate addresses 
of record with the State Bar, and separate clients, expenses, and 
liabilities. See, e.g., Chambers v. Kay (2002) 29 Cal.4th 142 [126 
Cal.Rptr.2d 536]. 

 
[3] Similar questions can also arise with respect to lawyers in legal aid and 

legal services organizations.  Depending upon the structure of the 
organization, the entire organization or different components of it may 
constitute a firm or firms for purposes of these Rules. 

 
[4] This Rule is not intended to authorize any person or entity to engage in 

the practice of law in this state except as otherwise permitted by law. 
 
Fraud 
 
[5] When used in these Rules, the terms “fraud” or “fraudulent” refer to 

conduct that is characterized as such under the law of the applicable 
jurisdiction and has a purpose to deceive.  This does not include 
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merely negligent misrepresentation or negligent failure to apprise 
another of relevant information.  For purposes of these Rules, it is not 
necessary that anyone has suffered damages or relied on the 
misrepresentation or failure to inform. 

 
Informed Consent and Informed Written Consent 
 
[6] Many of the Rules require a lawyer to obtain the informed consent of a 

client or other person (e.g., a former client or, under certain 
circumstances, a prospective client) before accepting or continuing 
representation or pursuing a course of conduct.  Other Rules require a 
lawyer to obtain informed written consent.  See, e.g., Rules 1.2(c), 
1.6(a), and 1.7.  The communication necessary to obtain such consent 
will vary according to the Rule involved and the circumstances giving 
rise to the need to obtain consent.  The lawyer must make reasonable 
efforts to ensure that the client or other person possesses information 
reasonably adequate to make an informed decision.  In any event, this 
will require communication that includes a disclosure of the facts and 
circumstances giving rise to the situation, any explanation reasonably 
necessary to inform the client or other person of the material 
advantages and disadvantages of the proposed course of conduct, and 
a discussion of the client’s or other person’s reasonably available 
options and alternatives.  In determining whether the information and 
explanation provided are reasonably adequate, relevant factors include 
whether the client or other person is experienced in legal matters 
generally and in making decisions of the type involved, and whether 
the client or other person is independently represented by other 
counsel in giving the consent. 

 
[7] Obtaining informed consent will usually require an affirmative response 

by the client or other person.  In general, a lawyer may not assume 

consent from a client’s or other person’s silence.  However, except 
where the standard is one of informed written consent, consent may be 
inferred from the conduct of a client or other person who has 
reasonably adequate information about the matter.  See paragraph (n) 
for the definition of “writing” and “written”. 

 
Screened 
 
[8] This definition applies to situations where screening of a personally 

disqualified lawyer is permitted to remove imputation of a conflict of 
interest under Rules 1.11, 1.12 or 1.18. 

 
[9] The purpose of screening is to assure the affected client, former client, 

or prospective client that confidential information known by the 
personally prohibited lawyer is neither disclosed to other law firm 
lawyers or non-lawyer personnel nor used to the detriment of the 
person to whom the duty of confidentiality is owed.  The personally 
prohibited lawyer shall acknowledge the obligation not to communicate 
with any of the other lawyers and non-lawyer personnel in the firm with 
respect to the matter.  Similarly, other lawyers and non-lawyer 
personnel in the firm who are working on the matter promptly shall be 
informed that the screening is in place and that they may not 
communicate with the personally prohibited lawyer with respect to the 
matter.  Additional screening measures that are appropriate for the 
particular matter will depend on the circumstances.  To implement, 
reinforce and remind all affected firm personnel of the presence of the 
screening, it may be appropriate for the firm to undertake such 
procedures as a written undertaking by the screened lawyer to avoid 
any communication with other firm personnel and any contact with any 
firm files or other materials relating to the matter, written notice and 
instructions to all other firm personnel forbidding any communication 
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with the screened lawyer relating to the matter, denial of access by the 
screened lawyer to firm files or other materials relating to the matter, 
and periodic reminders of the screen to the screened lawyer and all 
other firm personnel. 

 
[10] In order to be effective, screening measures must be implemented as 

soon as practical after a lawyer or law firm knows or reasonably should 
know that there is a need for screening. 

 
Tribunal 
 
[11] This definition is limited to courts and their equivalent in order to 

distinguish the special and heightened duties that lawyers owe to 
courts from the important but more limited duties of honesty and 
integrity that a lawyer owes when acting as an advocate before a 
legislative body or administrative agency. Compare Rule 3.3 to Rule 
3.9.  

 
Writing and Written 
 
[12] These Rules utilize California’s statutory definition to avoid confusion 

by California lawyers familiar with it.  It is substantially the same as the 
definitions in the ABA Model Rules and most other jurisdictions. 
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Rule 1.4.1:  Disclosure of Professional Liability Insurance 
(Commission’s Proposed Rule – Clean Version) 

 
 
(a) A lawyer who knows or should know that he or she does not have 

professional liability insurance shall inform a client in writing, at the 
time of the client's engagement of the lawyer, that the lawyer does not 
have professional liability insurance whenever it is reasonably 
foreseeable that the total amount of the lawyer's legal representation of 
the client in the matter will exceed four hours. 

 
(b) If a lawyer does not provide the notice required under paragraph (a) at 

the time of a client's engagement of the lawyer, and the lawyer 
subsequently knows or should know that he or she no longer has 
professional liability insurance during the representation of the client, 
the lawyer shall inform the client in writing within thirty days of the date 
that the lawyer knows or should know that he or she no longer has 
professional liability insurance. 

 
(c) This Rule does not apply to a lawyer who is employed as a 

government lawyer or in-house counsel when that lawyer is 
representing or providing legal advice to a client in that capacity, or to 
a court-appointed lawyer in a criminal or civil action or proceeding, but 
only as to those actions or proceedings in which the lawyer has been 
appointed. 

 
(d) This Rule does not apply to legal services rendered in an emergency 

to avoid foreseeable prejudice to the rights or interests of the client. 
 
(e) This Rule does not apply where the lawyer has previously advised the 

client under paragraph (a) or (b) that the lawyer does not have 
professional liability insurance. 

 

COMMENT 
 
[1] The disclosure obligation imposed by Paragraph (a) of this Rule 

applies with respect to new clients and new engagements with 
returning clients. 

 
[2] A lawyer may use the following language in making the disclosure 

required by paragraph (a), and may include that language in a written 
fee agreement with the client or in a separate writing: 

 
 “Pursuant to California Rule of Professional Conduct 1.4.1, I am 

informing you in writing that I do not have professional liability 
insurance.” 

 
[3] A lawyer may use the following language in making the disclosure 

required by paragraph (b): 
 
 “Pursuant to California Rule of Professional Conduct 1.4.1, I am 

informing you in writing that I no longer have professional liability 
insurance.” 

 
[4] Paragraph (c) in part provides an exemption for a “government lawyer 

or in-house counsel when that lawyer is representing or providing legal 
advice to a client in that capacity.”  The basis of both exemptions is 
essentially the same.  The purpose of this Rule is to provide 
information directly to a client if a lawyer is not covered by professional 
liability insurance.  If a lawyer is employed directly by and provides 
legal services directly for a private entity or a federal, state or local 
governmental entity, that entity presumably knows whether the lawyer 
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is or is not covered by professional liability insurance.  The exemptions 
for government lawyers and in-house counsels are limited to situations 
involving direct employment and representation, and do not, for 
example, apply to outside counsel for a private or governmental entity, 
or to counsel retained by an insurer to represent an insured.  

 
[5] Paragraph (c) also provides an exemption for “a court-appointed 

lawyer in a criminal or civil action or proceeding, but only as to those 
actions or proceedings in which the lawyer has been appointed.”  A 
lawyer must provide notification in all other actions and proceedings as 
required by paragraphs (a) and (b).   
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Rule 1.11:  Special Conflicts Of Interest For Former And Current Government Officers And Employees 
(Commission's Proposed Rule – Clean Version) 

 
 
(a) Except as law may otherwise expressly permit, a lawyer who has 

formerly served as a public officer or employee of the government: 
 

(1) is subject to Rule 1.9(c); and 
 
(2) shall not otherwise represent a client in connection with a 

matter in which the lawyer participated personally and 
substantially as a public officer or employee, unless the 
appropriate government agency gives its informed written 
consent, to the representation.  This paragraph shall not 
apply to matters governed by Rule 1.12(a). 

 
(b) When a lawyer is prohibited from representation under paragraph 

(a), no lawyer in a firm with which that lawyer is associated may 
knowingly undertake or continue representation in such a matter 
unless:  

 
(1) the personally prohibited lawyer is timely and effectively 

screened from any participation in the matter and is 
apportioned no part of the fee therefrom; and  

 
(2) written notice is promptly given to the appropriate government 

agency to enable it to ascertain compliance with the 
provisions of this Rule.  

 
(c) Except as law may otherwise expressly permit, a lawyer having 

information that the lawyer knows is confidential government 
information about a person acquired when the lawyer was a public 
officer or employee, may not represent a private client whose 

interests are adverse to that person in a matter in which the 
information could be used to the material disadvantage of that 
person. As used in this Rule, the term “confidential government 
information” means information that has been obtained under 
governmental authority, that, at the time this Rule is applied, the 
government is prohibited by law from disclosing to the public or has 
a legal privilege not to disclose, and that is not otherwise available 
to the public. A firm with which that lawyer is associated may 
undertake or continue representation in the matter only if the 
personally prohibited lawyer is timely and effectively screened from 
any participation in the matter and is apportioned no part of the fee 
therefrom. 

 
(d) Except as law may otherwise expressly permit, a lawyer currently 

serving as a public officer or employee:  
 

(1) is subject to Rules 1.7 and 1.9; and 
 
(2) shall not:  
 

(i) participate in a matter in which the lawyer participated 
personally and substantially while in private practice or 
nongovernmental employment, unless the appropriate 
government agency gives its informed written consent; 
or 

 
(ii) negotiate for private employment with any person who 

is involved as a party, or as a lawyer for a party, or with 
a law firm for a party, in a matter in which the lawyer is 
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participating personally and substantially, except that a 
lawyer serving as a law clerk to a judge, other 
adjudicative officer or arbitrator may negotiate for 
private employment as permitted by Rule 1.12(b) and 
subject to the conditions stated in Rule 1.12(b).  

 
(e) If a lawyer is prohibited from participating in a matter under 

paragraph (d) of this Rule, no other lawyer serving in the same 
government office, agency or department as the personally 
prohibited lawyer may knowingly undertake or continue 
representation in the matter unless: 
 
(1) the personally prohibited lawyer is timely and effectively 

screened from any participation in the matter; and 
 
(2) the personally prohibited lawyer’s former client is notified in 

writing of the circumstances that warranted implementation of 
the screening procedures required by this paragraph and of 
the actions taken to comply with those requirements. 
However, notice to the former client is not required if 
prohibited by law or a court order. 

 
(f) As used in this Rule, the term “matter” includes: 
 

(1) any judicial or other proceeding, application, request for a 
ruling or other determination, contract, claim, controversy, 
investigation, charge, accusation, arrest or other particular 
matter involving a specific party or parties, and  

 
(2) any other matter covered by the conflict of interest rules of the 

appropriate government agency.  

COMMENT 
 
[1] A lawyer who has served or is currently serving as a public officer or 

employee is personally subject to these Rules, including the 
prohibition against concurrent conflicts of interest stated in Rule 1.7 
and conflicts resulting from duties to former clients as stated in Rule 
1.9.  In addition, such a lawyer may be subject to statutes and 
government regulations regarding conflict of interest. Such statutes 
and regulations may circumscribe the extent to which the 
government agency may give consent under this Rule. See Rule 
1.0.1(e) for the definition of “informed written consent.” 

 
[2] Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an 

individual lawyer who has served or is currently serving as an officer 
or employee of the government toward a former government or 
private client.  Rule 1.10 is not applicable to the conflicts of interest 
addressed by this Rule.  Rather, paragraph (b) sets forth a special 
imputation rule for former government lawyers that provides for 
screening and notice.  Similarly, paragraph (e) provides that the 
conflicts of a lawyer currently serving as an officer or employee of 
the government shall be imputed to other associated government 
officers or employees, but also provides for screening and notice in 
certain situations. 

 
[3] Paragraphs (a)(2) and (d)(2) apply regardless of whether a lawyer is 

adverse to a former client and are thus designed not only to protect 
the former client, but also to prevent a lawyer from exploiting public 
office for the advantage of another client.  For example, a lawyer 
who has pursued a claim on behalf of the government may not 
pursue the same claim on behalf of a later private client after the 
lawyer has left government service, except when authorized to do so 
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by the government agency under paragraph (a).  Similarly, a lawyer 
who has pursued a claim on behalf of a private client may not 
pursue the claim on behalf of the government, except when 
authorized to do so by paragraph (d).  As with paragraphs (a)(1) 
and (d)(1), Rule 1.10 is not applicable to the conflicts of interest 
addressed by paragraphs (a)(2) and (d)(2). 

 
[4] This Rule represents a balancing of interests. On the one hand, 

where the successive clients are a government agency and another 
client, public or private, the risk exists that power or discretion 
vested in that agency might be used for the special benefit of the 
other client.  A lawyer should not be in a position where benefit to 
the other client might affect performance of the lawyer’s professional 
functions on behalf of the government.  Also, unfair advantage 
could accrue to the other client by reason of access to confidential 
government information about the client’s adversary obtainable only 
through the lawyer’s government service.  On the other hand, the 
rules governing lawyers presently or formerly employed by a 
government agency should not be so restrictive as to inhibit transfer 
of employment to and from the government.  The government has a 
legitimate need to attract qualified lawyers as well as to maintain 
high ethical standards.  Thus a former government lawyer is 
disqualified only from particular matters in which the lawyer 
participated personally and substantially.  The provisions for 
screening and waiver in paragraph (b) are necessary to prevent this 
Rule from imposing too severe a deterrent against entering public 
service.  The limitations of representation in paragraphs (a)(2) and 
(d)(2) to matters involving a specific party or parties, rather than 
imputing conflicts to all substantive issues on which the lawyer 
worked, serves a similar function. 

 

[4A] By requiring a former government lawyer to comply with Rule 1.9(c), 
Rule 1.11(a)(1) protects information obtained while working for the 
government to the same extent as information learned while 
representing a private client.  Accordingly, unless the information 
acquired during government service is "generally known" or these 
Rules would otherwise permit its use or disclosure, the information 
may not be used or revealed to the government's disadvantage.  
This provision applies regardless of whether the lawyer was working 
in a "legal" capacity.  Thus, information learned by the lawyer while 
in public service in an administrative, policy or advisory position also 
is covered by Rule 1.11(a)(1).  Paragraph (c) of this Rule adds 
further protections against exploitation of confidential information.  
Paragraph (c) prohibits a lawyer who has information about a person 
acquired when the lawyer was a public officer or employee, that the 
lawyer knows is confidential government information, from 
representing a private client whose interests are adverse to that 
person in a matter in which the information could be used to that 
person's material disadvantage.  A firm with which the lawyer is 
associated may undertake or continue representation in the matter 
only if the lawyer who possesses the confidential government 
information is timely and effectively screened.  Thus, the purpose 
and effect of the prohibitions contained in Rule 1.11(c) are to 
prevent the lawyer's subsequent private client from obtaining an 
unfair advantage because the lawyer has confidential government 
information about the client's adversary. 

 
[5] When a lawyer has been employed by one government agency and 

then moves to a second government agency, it may be appropriate 
to treat that second agency as another client for purposes of this 
Rule, as when a lawyer is employed by a city and subsequently is 
employed by a federal agency.  Because the conflict of interest is 
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governed by paragraphs (d) and (e), the latter agency is required to 
screen the lawyer.  The question of whether two government 
agencies should be regarded as the same or different clients for 
conflict of interest purposes is beyond the scope of these Rules. See 
Rule 1.13 Comment [14]. See also Civil Service Commission v. 
Superior Court (1984) 163 Cal.App.3d 70 [209 Cal.Rptr. 159]. 

 
Screening of Former Government Lawyers Pursuant to Paragraphs (b) and 
(c) 
 
[6] Paragraphs (b) and (c) contemplate a screening arrangement for 

former government lawyers. See Rule 1.0.1(k) (requirements for 
screening procedures). These paragraphs do not prohibit a lawyer 
from receiving a salary or partnership share established by prior 
independent agreement, but that lawyer may not receive 
compensation directly relating the lawyer’s compensation to the fee 
in the matter in which the lawyer is disqualified. 

 
[7] Notice to the appropriate government agency, including a 

description of the screened lawyer’s prior representation and of the 
screening procedures employed, generally should be given as soon 
as practicable after the need for screening becomes apparent. 

 
[8] Paragraph (c) operates only when the lawyer in question has actual 

knowledge of the information; it does not operate with respect to 
information that merely could be imputed to the lawyer. 

 
[9] Paragraphs (a) and (d) do not prohibit a lawyer from jointly 

representing a private party and a government agency when doing 
so is permitted by Rule 1.7 and is not otherwise prohibited by law. 

 

Consent required to permit government lawyer to represent the 
government in a matter in which the lawyer participated personally and 
substantially. 
 
[9A] A government officer or employee may participate in a matter in 

which the lawyer participated personally and substantially while in 
private practice or non-governmental employment only if: (i) the 
government agency gives its informed written consent as required 
by subparagraph (d)(2)(i); and (ii) the former client gives its informed 
written consent as required by Rule 1.9, to which the lawyer is 
subject by subparagraph (d)(1). 

 
Screening of Current Government Lawyers Pursuant to Paragraph (e) 
 
[9B] Under paragraph (e), lawyers in a government agency are not 

prohibited from participating in a matter because another lawyer 
in the agency has participated personally and substantially in the 
matter, so long as the personally prohibited lawyer is timely and 
effectively screened and notice is given promptly to the former 
client to enable it to ensure the government’s compliance with the 
screen.  However, if the personally prohibited lawyer is (i) the 
head of the office, agency or department, or a lawyer with 
comparable managerial authority, or (ii) a lawyer with direct 
supervisory authority over any of the lawyers participating in the 
matter, then both the personally prohibited lawyer and the office 
may be disqualified from the representation. See City & County of 
San Francisco v. Cobra Solutions, Inc., 38 Cal. 4th 839 [43 
Cal.Rptr.3d 771] (2006); Younger v. Superior Court (1978) 77 
Cal. App. 3d 892 [144 Cal.Rptr. 34].  
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This Rule Not Determinative of Disqualification 
 
[9C] This Rule does not address whether a law firm will be disqualified 

from a representation.  Whether a lawyer or law firm will or will not 
be disqualified is a matter to be determined by an appropriate 
tribunal. 

 
Matter 
 
[10] For purposes of paragraph (f) of this Rule, a “matter” may continue 

in another form.  In determining whether two particular matters are 
the same, the lawyer should consider the extent to which the 
matters involve the same basic facts, the same or related parties, 
and the time elapsed. 
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Rule 1.17: Purchase and Sale of a Law Practice 
(Commission's Proposed Rule - Clean Version) 

 
 
A lawyer or a law firm may sell or purchase a law practice, a substantive field 
of practice, or a geographic area of practice, including good will, only if the 
conditions set forth in paragraphs (a) through (g) are satisfied: 
 
(a) The seller ceases to engage in the private practice of law entirely, or in 

the substantive field or geographic area in which the seller conducted 
the portion of the practice being sold. 

 
(b) The seller makes the entire practice, or the entire substantive field or 

geographic area of the practice, available for sale to one or more 
lawyers or law firms. 

 
(c) The purchase and sale includes all or substantially all of the practice, 
 or of the substantive field or geographic area of the practice. 
 
(d) If the purchase or sale contemplates the transfer of responsibility for 

work not yet completed or responsibility for client files or information 
protected by Rule 1.6 and Business and Professions Code section 
6068(e), then: 

 
(1) If the seller is deceased, or has a conservator or other person 

acting in a representative capacity, and no lawyer has been 
appointed to act for the seller pursuant to Business and 
Professions Code section 6180.5, prior to the transfer, the 
purchaser:  

 
(A) shall cause a written notice to be given to the client 

stating that the interest in the law practice is being 
transferred to the purchaser; that the client has the right 

to retain other counsel and might have the right to act in 
his or her own behalf; that the client may take possession 
of any client papers and property in the form or format 
held by the lawyer as provided by Rule 1.16(e); and that, 
if no response is received to the  notice within 90 days 
after it is sent or, if the client’s rights would be prejudiced 
by a failure of the purchaser to act during that time, the 
purchaser may act on behalf of the client until otherwise 
notified by the client; and 

 
(B) shall obtain the written consent of the client, provided that 

the client’s consent shall be presumed until the purchaser 
is otherwise notified by the client if the purchaser 
receives no response to the paragraph (d)(1)(A) 
notification within 90 days after it is sent to the client’s 
last address as shown on the records of the seller, or if 
the client’s rights would be prejudiced by a failure of the 
purchaser to act during the 90-day period. 

 
(2) In all other circumstances, not less than 90 days prior to the 

transfer: 
 

(A) the seller, or the lawyer appointed to act for the seller 
pursuant to Business and Professions Code section 
6180.5, shall cause a written notice to be given to the 
client stating that the interest in the law practice is being 
transferred to the purchaser; that the client has the right 
to retain other counsel and might have the right to act in 
his or her own behalf; that the client may take possession 
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of any client papers and property in the form or format 
held by the lawyer as provided by Rule 1.16(e); and that, 
if no response is received to the notice within 90 days 
after it is sent or, if the client’s rights would be prejudiced 
by a failure of the purchaser to act during the 90 day 
period, the purchaser may act on behalf of the client until 
otherwise notified by the client; and 

 
(B) the seller, or the lawyer appointed to act for the seller 

pursuant to Business and Professions Code section 
6180.5, shall obtain the written consent of the client prior 
to the transfer, provided that the client’s consent shall be 
presumed if the purchaser receives no response to the 
paragraph (d)(2)(A) notice within 90 days after it is sent 
to the client’s last address as shown on the records of the 
seller, or if the client’s rights would be prejudiced by a 
failure of the purchaser to act during the 90 day period, 
unless the purchaser is otherwise notified by the client. 

 
(e) Fees charged to clients shall not be increased solely by reason of the 

purchase, and the purchaser assumes the seller’s obligations under 
existing client agreements regarding fees and the scope of work. 

 
(f) If substitution is required by the rules of a tribunal in which a matter is 

pending, all steps necessary to substitute a lawyer shall be taken. 
 
(g) A lawyer shall not disclose confidential client information to a 

nonlawyer in connection with a purchase or sale under this Rule. 
 
(h) This Rule does not apply to the admission to or retirement from a law 

partnership or law corporation, retirement plans and similar 
arrangements, or sale of tangible assets of a law practice. 

 

COMMENT 
 
[1] The practice of law is a profession, not merely a business. Clients are 

not commodities that can be purchased and sold at will.  Pursuant to 
this Rule, when a lawyer or an entire firm ceases to practice, or ceases 
to practice in an area of law, and other lawyers or firms take over the 
representation, the selling lawyer or firm may obtain compensation for 
the reasonable value of the practice as may withdrawing partners of 
law firms. See Rules 5.4 and 5.6. 

 
[1A] As used in this Rule, a selling “lawyer” includes the personal 

representative of the estate of a deceased lawyer, the trustee of a trust 
of which a law practice is an asset, an attorney in fact under a lawyer’s 
durable power of attorney, a conservator of the estate of a lawyer, or a 
lawyer appointed to act for the seller pursuant to Business and 
Professions Code sections 6180, 6185 and 6190.4.  

 
 
Termination of Practice by the Seller 
 
[2] The requirement that all of the private practice, or all of a substantive 

field or geographic area of practice, be sold is satisfied if the seller in 
good faith makes the entire practice, or the entire substantive field or 
geographic area of practice, available for sale to the purchasers. The 
fact that a number of the seller's clients decide not to be represented 
by the purchasers but take their matters elsewhere, or refuse to 
discharge the selling lawyer, therefore, does not result in a violation.  
If a client does not agree to retain the purchaser, the selling lawyer is 
not relieved from responsibility for the representation unless the seller 
is permitted to withdraw from the representation. See Rule 1.16. 

 
[2A] Return to private practice as a result of an unanticipated change in 

circumstances does not necessarily result in a violation. For example, 
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a lawyer who has sold a practice to accept an appointment to judicial 
office does not violate the requirement that the sale be attendant to 
cessation of practice if the lawyer later resumes private practice upon 
being defeated in a contested or a retention election for the office or 
resigns or retires from a judicial position. 

 
[3] The requirement that the seller cease to engage in the private practice 

of law does not prohibit employment as a lawyer on the staff of a public 
agency or a legal services entity that provides legal services to the 
poor, or as in-house counsel to a business. 

 
[4] This Rule permits a sale of an entire practice attendant upon 

retirement from the private practice of law within this state or within a 
defined geographic area of this state.  A seller does not violate this 
Rule by either (i) selling a California practice but continuing to practice 
in other jurisdictions; or (ii) selling a practice in one geographic area of 
this state but continuing to practice in another geographic area of this 
state, as agreed to by seller and purchaser. 

 
[5] This Rule also permits a lawyer or law firm to sell a substantive field of 

practice. If a substantive field of practice is sold and the lawyer 
remains in the active practice of law, the lawyer must cease accepting 
any matters in the substantive field of practice that has been sold, 
either as counsel or co-counsel, or by assuming joint responsibility for 
a matter in connection with the division of a fee with another lawyer as 
would otherwise be permitted by Rule1.5.1.  For example, a lawyer 
with a substantial number of estate planning matters and a substantial 
number of probate administration cases may sell the estate planning 
portion of the practice but remain in the practice of law by 
concentrating on probate administration; however, that practitioner 
may not thereafter accept any estate planning matters. Although a 
lawyer or law firm that sells the practice in this state or in a geographic 
area of this state must make the entire practice in this state or in the 

geographic area available for purchase, this Rule permits the seller to 
limit the sale to one or more substantive fields of the practice, thereby 
preserving the lawyer's right to continue practice in the areas of the 
practice that were not sold. 

 
Sale of Entire Practice or Entire Area of Practice 
 
[6] This Rule requires that the seller's entire law practice, or an entire 

geographic or substantive area of practice, be sold. The prohibition 
against sale of less than an entire law practice, entire geographic area 
of practice or entire substantive field of practice protects those clients 
whose matters are less lucrative and who might find it difficult to 
secure other counsel if a sale could be limited to substantial 
fee-generating matters. The purchasers are required to undertake all 
client matters in the law practice, geographic area of practice, or 
substantive field of practice, subject to client consent.  This 
requirement is satisfied, however, even if a purchaser is unable to 
undertake a particular client matter because of a conflict of interest or 
because one or more clients refuse to retain the purchasers. 

 
Client Confidences, Consent and Notice 
 
[7] Disclosures in confidence of client identities and matters during 

negotiations between seller and prospective purchaser  for the 
purpose of ascertaining actual or potential conflicts of interest no more 
violate the confidentiality provisions of Model Rule 1.6 than do 
preliminary discussions concerning the possible association of another 
lawyer or mergers between firms, with respect to which client consent 
is not required. Providing the purchaser access to client-specific 
confidential information relating to the representation or to the file, 
however, requires client consent.  This Rule provides that, before 
such information can be disclosed by the seller to the purchaser, the 
client must be given actual written notice of the contemplated sale, 
including the identity of the purchasing lawyer or law firm, and must be 
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told that the decision to consent or make other arrangements must be 
made within 90 days.  If nothing is heard from the client within that 
time, consent to the sale is presumed.  However, confidential 
information may be disclosed to the purchaser if necessary to protect a 
client from harm, damage or loss of rights, unless the client has made 
known that the client does not want to retain the purchaser or unless 
the seller and purchaser have ascertained that the purchaser has 
actual or potential conflicts of interest that preclude the purchaser from 
representing the client. 

 
[8] [RESERVED]  
 
[9] All elements of client autonomy, including the client's absolute right to 

discharge a lawyer and transfer the representation to another, survive 
the sale of the law practice, a geographic area of the practice, or a 
substantive field of practice. 

 
Fee Arrangements Between Client and Purchaser 
 
[10] Paragraph (e) provides that the sale may not be financed solely by 

increases in fees charged the clients of the law practice.  Existing 
arrangements between the seller and the client as to fees and the 
scope of the work must be honored by the purchaser.  The purchaser 
may be required to enter into new fee agreements with each client.  
See, e.g., Business and Professions Code sections 6147 & 6148. 

 
Other Applicable Ethical Standards 
 
[11] Lawyers participating in the sale of a law practice, a geographic area of 

practice, or a substantive field of practice must act in accordance with 
all applicable ethical standards.  These include, for example, the 
following:  The purchaser is obligated to check for potential conflicts of 
interest so as to avoid conflicts of interest (see, e.g., Rule 1.7 
regarding concurrent conflicts and Rule 1.9 regarding conflicts arising 

from past representations) and thereafter to provide legal services 
competently (see Rule 1.1).  Following a sale, the seller is obligated to 
continue to protect confidential client information (see Rule 1.6 and 
Business & Professions Code section 6068(e)(1)) and to avoid new 
representations that are in conflict with continuing duties to former 
clients (see Rule 1.9). 

 
[12] If approval of the substitution of the purchasing lawyer for the selling 

lawyer is required by the rules of any tribunal in which a matter is 
pending, the matter may be included in the sale, but the approval of 
the tribunal must be obtained before the seller is relieved of 
responsibility for the matter.  (See Rule 1.16). 

 
[12A]  Although the services of a broker may be used to assist in a purchase 

and sale under this Rule, the Rule does not permit such a sale to a 
broker or other intermediary.  Whether a fee may be paid to a 
nonlawyer broker for arranging a sale or purchase of a law practice 
under this Rule is governed by the terms of the sale agreement and 
other law.  Other Rules may also apply.  See, e.g.,  Rule 5.4(a) 
(prohibiting sharing legal fees with a nonlawyer), and Rule 7.2(b) 
(prohibiting a lawyer from giving anything of value to a person for 
recommending the lawyer’s services).   

 
Applicability of the Rule 
 
[13] This Rule applies to the sale of a law practice of a deceased, impaired 

or disappeared lawyer, or by a trustee. Thus, the seller may be 
represented by a nonlawyer representative not subject to these Rules, 
or the seller may be a lawyer acting in a fiduciary capacity.  Because 
no lawyer may assist in  a sale of a law practice that does not comply 
with  this Rule, a nonlawyer fiduciary who is represented by counsel, a 
lawyer selling in a fiduciary capacity, and  the purchasing lawyer must 
all comply with this Rule.  See, e.g., Rule 8.4(a). 
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[14] [RESERVED]  
 
[15] This Rule does not apply to the transfers of legal representation 

between lawyers when such transfers are unrelated to the sale of a 
practice, a geographic area of practice, or a substantive field of 
practice. 

 

[15A] Lawyers who engage in a transaction described in this Rule also must 
comply with Rules 1.5.1 and 5.4 when applicable. 

 
[15B] If a lawyer whose practice is sold is deceased, his or her estate must 

also comply with Business and Professions Code section 6180, et seq., 
including but not limited to the notice requirements therein. 
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Rule 1.18: Duties to Prospective Client 
(Commission's Proposed Rule - Clean Version) 

 
 
(a) A person who, directly or through an authorized representative, 

consults a lawyer for the purpose of retaining the lawyer or securing 
legal service or advice from the lawyer in the lawyer’s professional 
capacity, is a prospective client. 

 
(b) Even when no lawyer-client relationship ensues, a lawyer who has 

communicated with a prospective client shall not use or reveal 
confidential information learned as a result of the consultation, except 
as Rule 1.9 would permit with respect to information of a former client. 
 

(c) A lawyer subject to paragraph (b) shall not represent a client with 
interests materially adverse to those of a prospective client in the same 
or a substantially related matter if the lawyer received confidential 
information from the prospective client that is material to the matter, 
except as provided in paragraph (d).  If a lawyer is prohibited from 
representation under this paragraph, no lawyer in a firm with which that 
lawyer is associated may knowingly undertake or continue 
representation in such a matter, except as provided in paragraph (d). 

 
(d) When the lawyer has received information that prohibits representation 

as defined in paragraph (c), representation of the affected client is 
permissible if: 

 
(1) both the affected client and the prospective client have given 

informed written consent, or 
 
(2) the lawyer who received the information took reasonable 

measures to avoid exposure to more information that prohibits 

representation than was reasonably necessary to determine 
whether to represent the prospective client; and  

 
(i) the prohibited lawyer is timely and effectively screened 

from any participation in the matter and is apportioned no 
part of the fee therefrom; and  

 
(ii) written notice is promptly given to the prospective client 

to enable the prospective client to ascertain compliance 
with the provisions of this Rule. 

 
 

COMMENT 
 
[1] Prospective clients, like clients, may disclose information to a lawyer, 

place documents or other property in the lawyer’s custody, or rely on 
the lawyer’s advice.  A lawyer’s discussions with a prospective client 
usually are limited in time and depth and leave both the prospective 
client and the lawyer free, and sometimes required, to proceed no 
further.  Hence, prospective clients are entitled to some but not all of 
the protection afforded clients.  As used in this Rule, prospective client 
includes an authorized representative of the client. 

 
[2] Not all persons who communicate information to a lawyer are entitled 

to protection under this Rule.  A person who by any means 
communicates information unilaterally to a lawyer, without any 
reasonable expectation that the lawyer is willing to discuss the 
possibility of forming a client-lawyer relationship or to discuss the 
prospective client’s matter in the lawyer’s professional capacity, is not 
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a “prospective client” within the meaning of paragraph (a).  Similarly, a 
person who discloses information to a lawyer after the lawyer has 
stated his or her unwillingness or inability to consult with the person in 
the lawyer’s professional capacity would not have such a reasonable 
expectation. See People v. Gionis (1995) 9 Cal.4th 1196 [40 
Cal.Rptr.2d 456]. 

 
[2A] Whether a lawyer’s representations or conduct evidence a willingness 

to participate in a consultation is examined from the viewpoint of the 
reasonable expectations of the prospective client.  The factual 
circumstances relevant to the existence of a consultation include, for 
example: whether the parties meet by pre-arrangement or by chance; 
the prior relationship, if any, of the parties; whether the 
communications between the parties took place in a public or private 
place; the presence or absence of third parties; the duration of the 
communication; and, most important, the demeanor of the parties, 
particularly any conduct of the attorney encouraging or discouraging 
the communication and conduct of either party suggesting an 
understanding that the communication is or is not confidential. 

 
[3] It is often necessary for a prospective client to reveal information to the 

lawyer during an initial consultation prior to the decision about 
formation of a client-lawyer relationship.  The lawyer often must learn 
such information to determine whether there is a conflict of interest 
with an existing client and whether the matter is one that the lawyer is 
willing to undertake.  Sometimes the lawyer must investigate further 
after the initial consultation with the prospective client to determine 
whether the matter is one the lawyer is willing or able to undertake.  
Regardless of whether the lawyer has learned such information during 
the initial consultation or during the subsequent investigation, 
paragraph (b) prohibits the lawyer from using or revealing that 

information, except as permitted by Rule 1.9, even if the client or 
lawyer decides not to proceed with the representation.  The duty 
exists regardless of how brief the initial conference may be. 

 
[4] In order to avoid acquiring disqualifying information from a prospective 

client, a lawyer considering whether or not to undertake a new matter 
should limit the initial interview to only such information as reasonably 
appears necessary for that purpose.  Where the information indicates 
that a conflict of interest or other reason for non-representation exists, 
the lawyer should so inform the prospective client or decline the 
representation.  If the prospective client wishes to retain the lawyer, 
and if consent is possible under Rules 1.7 and 1.9, then consent from 
all affected present or former clients must be obtained before 
accepting the representation. 

 
[5] A lawyer may condition conversations with a prospective client on the 

person’s informed consent that information disclosed during the 
consultation will not prohibit the lawyer from representing a different 
client in the matter. See Rule 1.0.1(e) for the definition of informed 
consent.  However, the lawyer must take reasonable measures to 
avoid exposure to more information that prohibits representation than 
is reasonably necessary to determine whether to represent the 
prospective client.   

 
[6] Even in the absence of an agreement with the prospective client, under 

paragraph (c), the lawyer is not prohibited from either continuing or 
accepting the representation of a client with interests adverse to those 
of the prospective client in the same or a substantially related matter 
unless the lawyer has received from the prospective client information 
that is material to the matter.  For a discussion of the meaning of 
“materially adverse” as used in paragraph (c), see Rule 1.9, comment 
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[7].  For a discussion of the meaning of “substantially related” as used 
in paragraph (c), see Rule 1.9, comments [4] – [6].   

 
[7] Under paragraph (c), the prohibition in this Rule is imputed to other 

lawyers as provided in Rule 1.10, but, under paragraph (d)(1), 
imputation may be avoided if the lawyer obtains the informed written 
consent of both the prospective and affected clients.  In the 
alternative, imputation may be avoided if the conditions of paragraph 
(d)(2) are met and all prohibited lawyers are timely and effectively 
screened and written notice is promptly given to the prospective client. 
See Rule 1.0.1(k) (requirements for screening procedures).  
Paragraph (d)(2)(i) does not prohibit the screened lawyer from 
receiving a salary or partnership share established by prior 
independent agreement, but that lawyer may not receive compensation 
directly related to the matter in which the lawyer is disqualified. 

 
[8] Notice, including a general description of the subject matter about 

which the lawyer was consulted, and of the screening procedures 
employed, generally should be given to the prospective client as soon 
as practicable after the need for screening becomes apparent.   

 
[9] For the duty of competence of a lawyer who gives assistance on the 

merits of a matter to a prospective client, see Rule 1.1.  For a lawyer’s 
duties when a prospective client entrusts valuables or papers to the 
lawyer’s care, see Rule 1.15. 

 
 

ATT4 - 19



RRC - MR 3-9 - Rule - DFT2.1 (11-14-09) RD - CLEAN LANDSCAPE.doc 

Rule 3.9  Advocate in Nonadjudicative Proceedings 
 (Commission’s Proposed Rule – Clean Version) 

 
 
A lawyer representing a client before a legislative body or administrative 
agency in a nonadjudicative proceeding shall disclose that the appearance is 
in a representative capacity and shall conform to the provisions of Rule 4.1. 
 
 
COMMENT 
 
[1] In representation before non-judicial bodies such as legislatures, city 

councils, boards of supervisors, commissions, and executive and 
administrative agencies acting in a legislative, administrative or 
ministerial capacity, lawyers present facts, formulate issues and 
advance argument in the matters under consideration.  The decision-
making body, like a court, should be able to rely on the integrity of the 
submissions made to it.  A lawyer appearing before such a body must 
deal with it honestly and in conformity with applicable rules of 
procedure.  Although a lawyer does not have all of the obligations 
owed a court under Rules 3.3(a) through (c) when appearing before 
such a body, such as correcting misrepresentations made by third 
parties, the lawyer nevertheless is prohibited from making a false 
statement of fact or law to the body. 

 
[2] Lawyers, as well as nonlawyers, have a right to appear before 

nonadjudicative bodies.  The requirements of this Rule therefore may 
subject lawyers to regulations inapplicable to advocates who are not 
lawyers.   

 
[3] This Rule only applies when a lawyer represents a client in connection 

with an official hearing or meeting of a governmental agency or a 
legislative body to which the lawyer or the lawyer’s client is presenting 

evidence or argument.  It does not apply to representation of a client in 
a negotiation or other bilateral transaction with a governmental agency 
or in connection with an application for a license or other privilege or 
the client’s compliance with generally applicable reporting 
requirements, such as the filing of income-tax returns.  Nor does it 
apply to the representation of a client in connection with an 
investigation or examination of the client’s affairs conducted by 
government investigators or examiners.  Representation in such 
matters is governed by Rules 4.1 through 4.4. 
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Rule 4.1:  Truthfulness in Statements to Others 
(Commission’s Proposed Rule – Clean Version) 

 
 
(a) In the course of representing a client a lawyer shall not knowingly: 
 

(1) make a false statement of material fact or law to a third person; 
or 

 
(2) fail to disclose a material fact to a third person when disclosure 

is necessary to avoid assisting a criminal or fraudulent act by a 
client, unless disclosure is prohibited by Rule 1.6 or Business 
and Professions Code section 6068(e)(1). 

 
(b) This Rule does not apply where a lawyer advises clients or others 

about, or supervises, lawful covert activity in the investigation of 
violations of civil or criminal law or constitutional rights, provided the 
lawyer's conduct is otherwise in compliance with these Rules.  “Covert 
activity,” as used in this Rule, means an effort to obtain information on 
unlawful activity through the use of misrepresentations or other 
subterfuge.  Covert activity may be commenced by a lawyer or involve 
a lawyer as an advisor or supervisor only when the lawyer in good faith 
believes there is a reasonable possibility that unlawful activity has 
taken place, is taking place, or will take place in the foreseeable future. 

 
 
COMMENT 
 
Misrepresentation 
 
[1] A lawyer is required to be truthful when dealing with others on a client’s 

behalf, but generally has no affirmative duty to inform an opposing 
party of relevant facts. A misrepresentation can occur if the lawyer 

incorporates or affirms the truth of a statement of another person that 
the lawyer knows is false.  However, in drafting an agreement on 
behalf of a client, a lawyer does not necessarily affirm or vouch for the 
truthfulness of representations made by the client in the agreement. A 
nondisclosure can be the equivalent of a misrepresentation where a 
lawyer makes a partially true but misleading material statement or 
material omission that is the equivalent of an affirmative false 
statement.  For dishonest conduct that does not amount to a false 
statement or for misrepresentations by a lawyer other than in the 
course of representing a client, see Rule 8.4. 

 
Statements of Fact 
 
[2] This Rule refers to statements of fact.  Whether a particular statement 

should be regarded as one of fact can depend on the circumstances.  
Under generally accepted conventions in negotiation, certain types of 
statements ordinarily are not taken as statements of material fact.  
Estimates of price or value placed on the subject of a transaction and a 
party’s intentions as to an acceptable settlement of a claim are 
ordinarily in this category, and so is the existence of an undisclosed 
principal except where nondisclosure of the principal would constitute 
fraud.  

 
Crime or Fraud by Client 
 
[3] Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a 

client in conduct that the lawyer knows is criminal or fraudulent.  
Paragraph (a)(2) states a specific application of the principle set forth 
in Rule 1.2(d) and addresses the situation where a client’s crime or 
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fraud takes the form of a lie or misrepresentation. See Rule 1.4(a)(6) 
regarding a lawyer's obligation to consult with the client about 
limitations on the lawyer's conduct.  Ordinarily, a lawyer can avoid 
assisting a client’s crime or fraud by withdrawing from the 
representation in compliance with Rule 1.16.  Sometimes it may be 
necessary for the lawyer to give notice of the fact of withdrawal and to 
disaffirm an opinion, document, affirmation or the like. In extreme 
cases, substantive law may require a lawyer to disclose information 
relating to the representation to avoid being deemed to have assisted 
the client’s crime or fraud.  If the lawyer can avoid assisting a client’s 
crime or fraud only by disclosing this information, then under 
paragraph (a)(2) the lawyer is required to do so, unless the disclosure 
is prohibited by Rule 1.6 or Business and Professions Code section 
6068(e). 

 
[4] Paragraph (a)(2) requires that the lawyer know that the client’s conduct 

is criminal or fraudulent. 
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Rule 4.4:  Respect for Rights of Third Persons 
(Commission’s Proposed Rule – Clean Version) 

 
 
A lawyer who receives a writing that obviously appears to be privileged or 
confidential and where it is reasonably apparent that the writing was 
inadvertently sent shall promptly notify the sender. 

 
 
COMMENT 
 
[1]  The purpose of this Rule is to prevent unwarranted intrusions into 

privileged or confidential relationships.  
 
[2] This Rule recognizes that lawyers sometimes receive documents that 

are obviously privileged or confidential and were mistakenly sent or 
produced by opposing parties or their lawyers. Where it is reasonably 
apparent to a lawyer that such a document was sent inadvertently, 
then this Rule requires the lawyer to promptly notify the sender in order 
to permit that person to take protective measures. Whether the lawyer 
is required to take additional steps, such as returning the original 
document, is a matter of law beyond the scope of these Rules, as is 
the question of whether the privileged status of a document has been 
waived. See Rico v. Mitsubishi Motors Corp. (2007) 42 Cal.4th 807, 
818. Similarly, this Rule does not address the legal duties of a lawyer 
who receives a document that the lawyer knows or reasonably should 
know may have been wrongfully obtained by the sending person. As 
used in this Rule, “privileged or confidential” refers to a writing that is 
subject to a statutory or common law privilege or the work product rule. 

 
[3] A lawyer may choose to return a document unread, for example, when 

the lawyer learns before receiving the document that it was 
inadvertently sent to the wrong address. Where a lawyer is not 

required by applicable law to do so, the decision to voluntarily return 
such a document is a matter of professional judgment ordinarily 
reserved to the lawyer. See Rules 1.2 and 1.4. 
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Rule 6.1:  Voluntary Pro Bono Publico Service 
(Commission’s Proposed Rule – Clean Version) 

 
 
Every lawyer, as a matter of professional responsibility, should provide legal 
services to those unable to pay.  A lawyer should provide or enable the direct 
delivery of at least (50) hours of pro bono publico legal services per year.  In 
fulfilling this responsibility, the lawyer should: 
 
(a) provide a substantial majority of the (50) hours of legal services without 

expectation of compensation other than reimbursement of expenses 
to: 

 
(1) persons of limited means or 
 
(2) charitable, religious, civic, community, governmental and 

educational organizations in matters that are designed primarily 
to address the needs of persons of limited means; and 

 
(b) provide any additional services through: 
 

(1) delivery of legal services at no fee or substantially reduced fee 
to individuals, groups or organizations seeking to secure or 
protect civil rights, civil liberties or public rights, or charitable, 
religious, civic, community, governmental and educational 
organizations in matters in furtherance of their organizational 
purposes, where the payment of standard legal fees would 
significantly deplete the organization's economic resources or 
would be otherwise inappropriate; 

 
(2) delivery of legal services at a substantially reduced fee to 

persons of limited means; or 
 

(3) participation in activities for improving the law, the legal system 
or the legal profession, or increasing access to justice. 

 
In addition, a lawyer should voluntarily contribute financial support to 
organizations that provide legal services to persons of limited means. 
 
 
COMMENT 
 
[1] Every lawyer, regardless of professional prominence or professional 

work load, has a responsibility to provide legal services to those unable 
to pay, and personal involvement in the problems of the disadvantaged 
can be one of the most rewarding experiences in the life of a lawyer.  
In some years a lawyer may render greater or fewer hours than the 
annual standard specified, but during the course of his or her legal 
career, each lawyer should render on average per year, the number of 
hours set forth in this Rule.  Services can be performed in civil matters 
or in criminal or quasi-criminal matters for which there is no 
government obligation to provide funds for legal representation, such 
as post-conviction death penalty appeal cases. 

 
[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services 

that exists among persons of limited means by providing that a 
substantial majority of the legal services rendered annually to the 
disadvantaged be furnished without fee or expectation of fee.  Legal 
services under these paragraphs consist of a full range of activities, 
including individual and class representation, the provision of legal 
advice, legislative lobbying, administrative rule making and the 
provision of free training or mentoring to those who represent persons 
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of limited means.  The variety of these activities should facilitate 
participation by government lawyers, even when restrictions exist on 
their engaging in the outside practice of law. 

 
[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are 

those who qualify for participation in a qualified legal services program 
under Business and Professions Code section 6213  and those whose 
incomes and financial resources are slightly above the guidelines 
utilized by such programs but nevertheless, cannot afford counsel.  
Legal services can be rendered to individuals under paragraph (a)(1) 
or to organizations such as homeless shelters, battered women's 
centers and food pantries that serve those of limited means under 
paragraph (a)(2).  The term "governmental organizations" includes, but 
is not limited to, public protection programs and sections of 
governmental or public sector agencies. 

 
[4] Because service must be provided without compensation, the intent of 

the lawyer to render free legal services is essential for the work 
performed to fall within the meaning of paragraphs (a)(1) and (2).  
Accordingly, services rendered cannot be considered pro bono if an 
anticipated fee is uncollected, but the award of statutory attorneys' fees 
in a case originally accepted as pro bono would not disqualify such 
services from inclusion under this section.   

 
[5] While it is preferable that a lawyer fulfill his or her annual responsibility 

to perform pro bono services through activities described in 
paragraphs (a)(1) and (2), the lawyer’s commitment can be met in a 
variety of ways as set forth in paragraph (b).  Constitutional, statutory 
or regulatory restrictions may prohibit or impede government and 
public sector lawyers and judges from performing the pro bono 
services outlined in paragraphs (a)(1) and (2).  Accordingly, where 

those restrictions apply, government and public sector lawyers and 
judges may fulfill their pro bono responsibility by performing services 
outlined in paragraph (b). 

 
[6] Paragraph (b)(1) includes the provision of certain types of legal 

services to those whose incomes and financial resources place them 
above limited means.  It also permits the pro bono lawyer to accept a 
substantially reduced fee for services.  Examples of the types of issues 
that may be addressed under this paragraph include First Amendment 
claims, Title VII claims, claims under the California Fair Employment 
and Housing Act, and environmental protection claims.  Additionally, a 
wide range of organizations may be represented, including social 
service, medical research, cultural and religious groups. 

 
[7] Paragraph (b)(2) covers instances in which lawyers agree to and 

receive a modest fee for furnishing legal services to persons of limited 
means.  Acceptance of court appointments in which the fee is 
substantially below a lawyer's usual rate are encouraged under this 
section. 

 
[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities 

that improve the law, the legal system or the legal profession, or that 
are designed to increase access to justice.  Serving on bar association 
committees, serving on boards of pro bono or legal services programs, 
taking part in Law Day activities, acting as a continuing legal education 
instructor, a mediator or an arbitrator and engaging in legislative 
lobbying to improve the law, the legal system or the profession, or to 
increase access to justice are a few examples of the many activities 
that fall within this paragraph. 
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[9] Because the provision of pro bono services is a professional 
responsibility, it is the individual ethical commitment of each lawyer.  
Nevertheless, there may be times when it is not feasible for a lawyer to 
engage in pro bono services.  At such times a lawyer may discharge 
the pro bono responsibility by providing financial support to 
organizations providing free legal services to persons of limited means.  
Such financial support should be reasonably equivalent to the value of 
the hours of service that would have otherwise been provided.   In 
addition, at times it may be more feasible to satisfy the pro bono 
responsibility collectively, as by a firm's aggregate pro bono activities. 

 
[10] Because the efforts of individual lawyers are not enough to meet the 

need for free legal services that exists among persons of limited 
means, the government and the profession have instituted additional 
programs to provide those services.  Every lawyer should financially 
support such programs, in addition to either providing direct pro bono 
services or making financial contributions when pro bono service is not 
feasible. 

 
[11] Law firms should act reasonably to enable and encourage all lawyers 

in the firm to provide the pro bono legal services called for by this Rule. 
 
[12] The responsibility set forth in this Rule is not enforceable through 

disciplinary process. 

ATT4 - 26



RRC - 6-2 - CLEAN Landscape - DFT2 (11-28-09).doc 

Rule 6.2: Accepting Appointments 
(Commission's Proposed Rule - Clean Version) 

 
 
A lawyer shall not seek to avoid appointment by a tribunal to represent a 
person except for good cause, such as: 
 
(a) representing the client is likely to result in violation of these Rules, the 

State Bar Act, or other law; 
 
(b) representing the client is likely to result in an unreasonable financial 

burden on the lawyer; or 
 
(c) the client or the cause is so repugnant to the lawyer as to be likely to 

impair the lawyer-client relationship or the lawyer's ability to represent 
the client.  

 
 
COMMENT 
 
[1] A lawyer ordinarily is not obliged to accept a client whose character or 

cause the lawyer regards as repugnant.  The lawyer's freedom to select 
clients is, however, qualified. See Business & Professions Code section 
6068(h).  All lawyers have a responsibility to assist in providing pro bono 
publico service. See Rule 6.1.  An individual lawyer fulfills this responsibility 
by accepting a fair share of unpopular matters or indigent or unpopular 
clients.  A lawyer may also be subject to appointment by a tribunal to serve 
unpopular clients or persons unable to afford legal services. 

 
Appointed Counsel 
 
[2] For good cause a lawyer may seek to decline an appointment to 

represent a person who cannot afford to retain counsel or whose 

cause is unpopular.  Good cause includes situations where the lawyer 
would not be able to handle the matter competently, see Rule 1.1, or if 
undertaking the representation would result in an improper conflict of 
interest, for example, when the client or the cause is so repugnant to 
the lawyer as to be likely to impair the lawyer-client relationship or the 
lawyer's ability to represent the client.  A lawyer may also seek to 
decline an appointment if acceptance would be unreasonably 
burdensome, for example, when it would impose a financial sacrifice 
so great as to be unjust. 

 
[3] An appointed lawyer has the same obligations to the client as retained 

counsel, including the obligations of loyalty, confidentiality, and 
competence, and is subject to the same limitations on the lawyer-client 
relationship, such as the obligation to refrain from assisting the client in 
violation of these Rules or the State Bar Act. See Rule 1.2(d). 

 

ATT4 - 27



RRC - 6-5 [1-650] - Rule - Post-Adopt DFT3 [6] (11-28-09) RD - CLEAN LANDSCAPE 

Rule 6.5:  Limited Legal Services Programs 
(Commission’s Proposed Rule – Clean Version) 

 
 
(a) A lawyer who, under the auspices of a program sponsored by a court, 

government agency, bar association, law school, or nonprofit 
organization, provides short-term limited legal services to a client 
without reasonable expectation by either the lawyer or the client that 
the lawyer will provide continuing representation in the matter:  

 
(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that 

the representation of the client involves a conflict of interest; and 
  
(2) is subject to Rule 1.10 only if the lawyer knows that another 

lawyer associated with the lawyer in a law firm is prohibited from 
representation by Rule 1.7 or 1.9(a) with respect to the matter. 

 
(b) Except as provided in paragraph (a)(2),Rule 1.10 is inapplicable to a 

representation governed by this Rule.  
 
(c) The personal disqualification of a lawyer participating in the program 

will not be imputed to other lawyers participating in the program. 
 
 
COMMENT 
 
[1] Courts, government agencies, bar associations, law schools and 

various nonprofit organizations have established programs through 
which lawyers provide short-term limited legal services – such as 
advice or the completion of legal forms – that will assist persons in 
addressing their legal problems without further representation by a 
lawyer.  In these programs, such as legal-advice hotlines, advice-only 
clinics or pro se counseling programs, whenever a lawyer-client 

relationship is established, there usually is no expectation that the 
lawyer's representation of the client will continue beyond that limited 
consultation.  Such programs are normally operated under 
circumstances in which it is not feasible for a lawyer to systematically 
check for conflicts of interest as is generally required before 
undertaking a representation. See, e.g., Rules 1.7, 1.9 and 1.10. 

 
[2] A lawyer who provides short-term limited legal services pursuant to this 

Rule must secure the client’s informed consent to the limited scope of 
the representation. See Rule 1.2(c).  If a short-term limited 
representation would not be reasonable under the circumstances, the 
lawyer may offer advice to the client but must also advise the client of 
the need for further assistance of counsel.  Except as provided in this 
Rule, these Rules and the State Bar Act, including the lawyer’s duty of 
confidentiality under Business and Professions Code section 
6068(e)(1), Rule 1.6 and Rule 1.9, are applicable to the limited 
representation.  

 
[3] A lawyer who is representing a client in the circumstances addressed 

by this Rule ordinarily is not able to check systematically for conflicts of 
interest. Therefore, paragraph (a)(1) requires compliance with Rules 
1.7 and 1.9(a) only if the lawyer knows that the representation presents 
a conflict of interest for the lawyer.  In addition, paragraph (a)(2)  
requires compliance with Rule 1.10  only if the lawyer knows that 
another lawyer in the lawyer’s law firm would be disqualified by Rules 
1.7 or 1.9(a) in the matter.  

 
[4] Because the limited nature of the services significantly reduces the risk 

of conflicts of interest with other matters being handled by the lawyer’s 
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law firm, paragraph (b) provides that Rule 1.10 is inapplicable to a 
representation governed by this Rule except as provided by paragraph 
(a)(2).  Paragraph (a)(2) requires the participating lawyer to comply 
with Rule 1.10 when the lawyer knows that any lawyer in the lawyer’s 
firm is prohibited from representation by Rules 1.7 or 1.9(a).  By virtue 
of paragraph (b), moreover, a lawyer’s participation in a short-term 
limited legal services program will not be imputed to the lawyer’s law 
firm or preclude the lawyer’s law firm from undertaking or continuing 
the representation of a client with interests adverse to a client being 
represented under the program’s auspices.  Nor will the personal 
disqualification of a lawyer participating in the program be imputed to 
other lawyers participating in the program.  However, once the conflict 
is identified, the member should be screened from the member's firm's 
representation of a client with interests adverse to a client that the 
member previously represented under the program's auspices. 

 
[5] If, after commencing a short-term limited representation in accordance 

with this Rule, a lawyer undertakes to represent the client in the matter 
on an ongoing basis, Rules 1.7, 1.9(a) and 1.10 become applicable.  
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Rule 8.2: Judicial and Legal Officials 
(Commission's Proposed Rule - Clean Version) 

 
 
(a) A lawyer shall not make a statement that the lawyer knows to be false or 

with reckless disregard as to its truth or falsity concerning the qualifications 
or integrity of a judge, adjudicatory officer or public legal officer, or of a 
candidate for election or appointment to judicial or legal office. 

 
(b) A lawyer who is a candidate for judicial office in California shall comply 

with Canon 5 of the California Code of Judicial Ethics. 
 
(c) A lawyer who seeks appointment to judicial office shall comply with 

Canon 5B of the California Code of Judicial Ethics.  A lawyer 
commences to become an applicant seeking judicial office by 
appointment at the time of first submission of an application or personal 
data questionnaire to the appointing authority.  A lawyer’s duty to 
comply with this Rule shall end when the lawyer advises the appointing 
authority of the withdrawal of the lawyer’s application. 

 
(d) For purposes of this Rule, “candidate for judicial office” means a lawyer 

seeking judicial office by election.  The determination of when a lawyer 
is a candidate for judicial office by election is defined in the terminology 
section of the California Code of Judicial Ethics.  A lawyer’s duty to 
comply with this Rule shall end when the lawyer announces withdrawal 
of the lawyer’s candidacy or when the results of the election are final, 
whichever occurs first. 

 
 
COMMENT 
 
[1] Assessments by lawyers are relied on in evaluating the professional or 

personal fitness of persons being considered for election or 

appointment to judicial office and to public legal offices, such as 
attorney general, prosecuting attorney and public defender.  
Expressing honest and candid opinions on such matters contributes to 
improving the administration of justice.  Conversely, false statements 
by a lawyer can unfairly undermine public confidence in the 
administration of justice. 

 
[2] When a lawyer seeks judicial office, the lawyer should be bound by 

applicable limitations on political activity. 
 
[3] To maintain the fair and independent administration of justice, lawyers 

are encouraged to continue traditional efforts to defend judges and 
courts unjustly criticized. See Business and Professions Code section 
6068(b). 

 
[4] Nothing in this Rule shall be deemed to limit the applicability of any 

other rule or law. 
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Rule 1.18: Duties to Prospective Client

(Commission's Proposed Rule - Clean Version)


(a)
A person who, directly or through an authorized representative, consults a lawyer for the purpose of retaining the lawyer or securing legal service or advice from the lawyer in the lawyer’s professional capacity, is a prospective client.

(b)
Even when no lawyer-client relationship ensues, a lawyer who has communicated with a prospective client shall not use or reveal confidential information learned as a result of the consultation, except as Rule 1.9 would permit with respect to information of a former client.


(c)
A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received confidential information from the prospective client that is material to the matter, except as provided in paragraph (d).  If a lawyer is prohibited from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph (d).

(d)
When the lawyer has received information that prohibits representation as defined in paragraph (c), representation of the affected client is permissible if:

(1)
both the affected client and the prospective client have given informed written consent, or

(2)
the lawyer who received the information took reasonable measures to avoid exposure to more information that prohibits representation than was reasonably necessary to determine whether to represent the prospective client; and 

(i)
the prohibited lawyer is timely and effectively screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

(ii)
written notice is promptly given to the prospective client  SEQ CHAPTER \h \r 1to enable the prospective client to ascertain compliance with the provisions of this Rule.

COMMENT


[1]
Prospective clients, like clients, may disclose information to a lawyer, place documents or other property in the lawyer’s custody, or rely on the lawyer’s advice.  A lawyer’s discussions with a prospective client usually are limited in time and depth and leave both the prospective client and the lawyer free, and sometimes required, to proceed no further.  Hence, prospective clients are entitled to some but not all of the protection afforded clients.  As used in this Rule, prospective client includes an authorized representative of the client.


[2]
Not all persons who communicate information to a lawyer are entitled to protection under this Rule.  A person who by any means communicates information unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-lawyer relationship or to discuss the prospective client’s matter in the lawyer’s professional capacity, is not a “prospective client” within the meaning of paragraph (a).  Similarly, a person who discloses information to a lawyer after the lawyer has stated his or her unwillingness or inability to consult with the person in the lawyer’s professional capacity would not have such a reasonable expectation. See People v. Gionis (1995) 9 Cal.4th 1196 [40 Cal.Rptr.2d 456].


[2A]
Whether a lawyer’s representations or conduct evidence a willingness to participate in a consultation is examined from the viewpoint of the reasonable expectations of the prospective client.  The factual circumstances relevant to the existence of a consultation include, for example: whether the parties meet by pre-arrangement or by chance; the prior relationship, if any, of the parties; whether the communications between the parties took place in a public or private place; the presence or absence of third parties; the duration of the communication; and, most important, the demeanor of the parties, particularly any conduct of the attorney encouraging or discouraging the communication and conduct of either party suggesting an understanding that the communication is or is not confidential.


[3]
It is often necessary for a prospective client to reveal information to the lawyer during an initial consultation prior to the decision about formation of a client-lawyer relationship.  The lawyer often must learn such information to determine whether there is a conflict of interest with an existing client and whether the matter is one that the lawyer is willing to undertake.  Sometimes the lawyer must investigate further after the initial consultation with the prospective client to determine whether the matter is one the lawyer is willing or able to undertake.  Regardless of whether the lawyer has learned such information during the initial consultation or during the subsequent investigation, paragraph (b) prohibits the lawyer from using or revealing that information, except as permitted by Rule 1.9, even if the client or lawyer decides not to proceed with the representation.  The duty exists regardless of how brief the initial conference may be.


[4]
In order to avoid acquiring disqualifying information from a prospective client, a lawyer considering whether or not to undertake a new matter should limit the initial interview to only such information as reasonably appears necessary for that purpose.  Where the information indicates that a conflict of interest or other reason for non-representation exists, the lawyer should so inform the prospective client or decline the representation.  If the prospective client wishes to retain the lawyer, and if consent is possible under Rules 1.7 and 1.9, then consent from all affected present or former clients must be obtained before accepting the representation.


[5]
A lawyer may condition conversations with a prospective client on the person’s informed consent that information disclosed during the consultation will not prohibit the lawyer from representing a different client in the matter. See Rule 1.0.1(e) for the definition of informed consent.  However, the lawyer must take reasonable measures to avoid exposure to more information that prohibits representation than is reasonably necessary to determine whether to represent the prospective client.  


[6]
Even in the absence of an agreement with the prospective client, under paragraph (c), the lawyer is not prohibited from either continuing or accepting the representation of a client with interests adverse to those of the prospective client in the same or a substantially related matter unless the lawyer has received from the prospective client information that is material to the matter.  For a discussion of the meaning of “materially adverse” as used in paragraph (c), see Rule 1.9, comment [7].  For a discussion of the meaning of “substantially related” as used in paragraph (c), see Rule 1.9, comments [4] – [6].  


[7]
Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided in Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the lawyer obtains the informed written consent of both the prospective and affected clients.  In the alternative, imputation may be avoided if the conditions of paragraph (d)(2) are met and all prohibited lawyers are timely and effectively screened and written notice is promptly given to the prospective client. See Rule 1.0.1(k) (requirements for screening procedures).  Paragraph (d)(2)(i) does not prohibit the screened lawyer from receiving a salary or partnership share established by prior independent agreement, but that lawyer may not receive compensation directly related to the matter in which the lawyer is disqualified.


[8]
Notice, including a general description of the subject matter about which the lawyer was consulted, and of the screening procedures employed, generally should be given to the prospective client as soon as practicable after the need for screening becomes apparent.  


[9]
For the duty of competence of a lawyer who gives assistance on the merits of a matter to a prospective client, see Rule 1.1.  For a lawyer’s duties when a prospective client entrusts valuables or papers to the lawyer’s care, see Rule 1.15.





Rule 1.0.1: Terminology

(Commission’s Proposed Rule – Clean Version)


(a)
“Belief” or “believes” means that the person involved actually supposed the fact in question to be true.  A person’s belief may be inferred from circumstances.


(b)
“Confidential information relating to the representation” is defined in Rule 1.6, Comments [3] – [6].


(c)
“Law firm” means a law partnership; a professional law corporation; a sole proprietorship or an association engaged in the practice of law; or lawyers employed in a legal services organization or in the legal department, division or office of a corporation, a government entity or other organization.


(d)
“Fraud” or “fraudulent” means conduct that is fraudulent under the law of the applicable jurisdiction and has a purpose to deceive.


(e)
“Informed consent” means a person’s agreement to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the reasonably foreseeable material risks of, and reasonably available alternatives to, the proposed course of conduct. 


(e-1)
“Informed written consent” means that both the communication and consent required by paragraph (e) must be in writing.


(f)
“Knowingly,” “known,” or “knows” means actual knowledge of the fact in question.  A person’s knowledge may be inferred from circumstances.


(g)
“Partner” means a member of a partnership, a shareholder in a law firm organized as a professional corporation, or a member of an association authorized to practice law.


(g-1)
“Person” means a natural person or an organization.


(h)
“Reasonable” or “reasonably” when used in relation to conduct by a lawyer means the conduct of a reasonably prudent and competent lawyer.


(i)
“Reasonable belief” or “reasonably believes” when used in reference to a lawyer means that the lawyer believes the matter in question and that the circumstances are such that the belief is reasonable.


(j)
“Reasonably should know” when used in reference to a lawyer means that a lawyer of reasonable prudence and competence would ascertain the matter in question.


(k)
“Screened” means the isolation of a lawyer from any participation in a matter, including the timely imposition of procedures within a firm that are adequate under the circumstances (i) to protect information that the isolated lawyer is obligated to protect under these Rules or other law; and (ii) to protect against other law firm lawyers and non-lawyer personnel communicating with the lawyer with respect to the matter.


(l)
“Substantial” when used in reference to degree or extent means a material matter of clear and weighty importance.


(m)
“Tribunal” means: (i) a court, an arbitrator, or an administrative law judge acting in an adjudicative capacity and authorized to make a decision that can be binding on the parties involved; or (ii) a special master or other person to whom a court refers one or more issues and whose decision or recommendation can be binding on the parties if approved by the court.


(n)
“Writing” or “written” has the meaning stated in Evidence Code section 250.


COMMENT


Firm


[1]
A sole proprietorship is a law firm for purposes of these Rules.  Whether two or more lawyers constitute a law firm can depend on the specific facts.  For example, two practitioners who share office space and occasionally consult or assist each other ordinarily would not be regarded as constituting a firm.  However, if they present themselves to the public in a way that suggests that they are a firm or conduct themselves as a firm, they may be regarded as a law firm for purposes of these Rules. The terms of any formal agreement between associated lawyers are relevant in determining whether they are a firm, as is the fact that they have mutual access to information concerning the clients they serve.  Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the rule that is involved.


[2]
Whether a lawyer who is denominated as “of counsel” should be deemed a member of law firm can also depend on the specific facts.  The term “of counsel” implies that the lawyer so designated has a relationship with the firm, other than as a partner or associate, or officer or shareholder, that is close, personal, continuous, and regular.  Thus, to the extent the relationship between a law firm and a lawyer is sufficiently “close, personal, regular and continuous,” such that the lawyer is held out to the public as “of counsel” for the law firm, the relationship of the firm and “of counsel” lawyer will be considered a single firm for purposes of disqualification. See, e.g., People ex rel. Department of Corporations v. Speedee Oil Change Systems, Inc. (1999) 20 Cal.4th 1135 [86 Cal.Rptr.2d 816].  On the other hand, even when a lawyer has associated as “of counsel” with another lawyer and is providing extensive legal services on a matter, they will not necessarily be considered the same firm for purposes of dividing fees under Rule 1.5.1 where, for example, they both continue to maintain independent law practices with separate identities, separate addresses of record with the State Bar, and separate clients, expenses, and liabilities. See, e.g., Chambers v. Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2d 536].


[3]
Similar questions can also arise with respect to lawyers in legal aid and legal services organizations.  Depending upon the structure of the organization, the entire organization or different components of it may constitute a firm or firms for purposes of these Rules.


[4]
This Rule is not intended to authorize any person or entity to engage in the practice of law in this state except as otherwise permitted by law.


Fraud


[5]
When used in these Rules, the terms “fraud” or “fraudulent” refer to conduct that is characterized as such under the law of the applicable jurisdiction and has a purpose to deceive.  This does not include merely negligent misrepresentation or negligent failure to apprise another of relevant information.  For purposes of these Rules, it is not necessary that anyone has suffered damages or relied on the misrepresentation or failure to inform.


Informed Consent and Informed Written Consent


[6]
Many of the Rules require a lawyer to obtain the informed consent of a client or other person (e.g., a former client or, under certain circumstances, a prospective client) before accepting or continuing representation or pursuing a course of conduct.  Other Rules require a lawyer to obtain informed written consent.  See, e.g., Rules 1.2(c), 1.6(a), and 1.7.  The communication necessary to obtain such consent will vary according to the Rule involved and the circumstances giving rise to the need to obtain consent.  The lawyer must make reasonable efforts to ensure that the client or other person possesses information reasonably adequate to make an informed decision.  In any event, this will require communication that includes a disclosure of the facts and circumstances giving rise to the situation, any explanation reasonably necessary to inform the client or other person of the material advantages and disadvantages of the proposed course of conduct, and a discussion of the client’s or other person’s reasonably available options and alternatives.  In determining whether the information and explanation provided are reasonably adequate, relevant factors include whether the client or other person is experienced in legal matters generally and in making decisions of the type involved, and whether the client or other person is independently represented by other counsel in giving the consent.


[7]
Obtaining informed consent will usually require an affirmative response by the client or other person.  In general, a lawyer may not assume consent from a client’s or other person’s silence.  However, except where the standard is one of informed written consent, consent may be inferred from the conduct of a client or other person who has reasonably adequate information about the matter.  See paragraph (n) for the definition of “writing” and “written”.


Screened


[8]
This definition applies to situations where screening of a personally disqualified lawyer is permitted to remove imputation of a conflict of interest under Rules 1.11, 1.12 or 1.18.


[9]
The purpose of screening is to assure the affected client, former client, or prospective client that confidential information known by the personally prohibited lawyer is neither disclosed to other law firm lawyers or non-lawyer personnel nor used to the detriment of the person to whom the duty of confidentiality is owed.  The personally prohibited lawyer shall acknowledge the obligation not to communicate with any of the other lawyers and non-lawyer personnel in the firm with respect to the matter.  Similarly, other lawyers and non-lawyer personnel in the firm who are working on the matter promptly shall be informed that the screening is in place and that they may not communicate with the personally prohibited lawyer with respect to the matter.  Additional screening measures that are appropriate for the particular matter will depend on the circumstances.  To implement, reinforce and remind all affected firm personnel of the presence of the screening, it may be appropriate for the firm to undertake such procedures as a written undertaking by the screened lawyer to avoid any communication with other firm personnel and any contact with any firm files or other materials relating to the matter, written notice and instructions to all other firm personnel forbidding any communication with the screened lawyer relating to the matter, denial of access by the screened lawyer to firm files or other materials relating to the matter, and periodic reminders of the screen to the screened lawyer and all other firm personnel.


[10]
In order to be effective, screening measures must be implemented as soon as practical after a lawyer or law firm knows or reasonably should know that there is a need for screening.


Tribunal


[11]
This definition is limited to courts and their equivalent in order to distinguish the special and heightened duties that lawyers owe to courts from the important but more limited duties of honesty and integrity that a lawyer owes when acting as an advocate before a legislative body or administrative agency. Compare Rule 3.3 to Rule 3.9. 


Writing and Written


[12]
These Rules utilize California’s statutory definition to avoid confusion by California lawyers familiar with it.  It is substantially the same as the definitions in the ABA Model Rules and most other jurisdictions.
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Rule 1.11:  Special Conflicts Of Interest For Former And Current Government Officers And Employees

(Commission's Proposed Rule – Clean Version)


(a)
Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government:


(1)
is subject to Rule 1.9(c); and


(2)
shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed written consent, to the representation.  This paragraph shall not apply to matters governed by Rule 1.12(a).


(b)
When a lawyer is prohibited from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless: 

(1)
the personally prohibited lawyer is timely and effectively screened from any participation in the matter and is apportioned no part of the fee therefrom; and 


(2)
written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this Rule. 


(c)
Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person. As used in this Rule, the term “confidential government information” means information that has been obtained under governmental authority, that, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose, and that is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the personally prohibited lawyer is timely and effectively screened from any participation in the matter and is apportioned no part of the fee therefrom.


(d)
Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee: 


(1)
is subject to Rules 1.7 and 1.9; and


(2)
shall not: 


(i)
participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed written consent; or


(ii)
negotiate for private employment with any person who is involved as a party, or as a lawyer for a party, or with a law firm for a party, in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b). 

(e)
If a lawyer is prohibited from participating in a matter under paragraph (d) of this Rule, no other lawyer serving in the same government office, agency or department as the personally prohibited lawyer may knowingly undertake or continue representation in the matter unless:


(1)
the personally prohibited lawyer is timely and effectively screened from any participation in the matter; and


(2)
the personally prohibited lawyer’s former client is notified in writing of the circumstances that warranted implementation of the screening procedures required by this paragraph and of the actions taken to comply with those requirements. However, notice to the former client is not required if prohibited by law or a court order.


(f)
As used in this Rule, the term “matter” includes:


(1)
any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and 


(2)
any other matter covered by the conflict of interest rules of the appropriate government agency. 


COMMENT

[1]
A lawyer who has served or is currently serving as a public officer or employee is personally subject to these Rules, including the prohibition against concurrent conflicts of interest stated in Rule 1.7 and conflicts resulting from duties to former clients as stated in Rule 1.9.  In addition, such a lawyer may be subject to statutes and government regulations regarding conflict of interest. Such statutes and regulations may circumscribe the extent to which the government agency may give consent under this Rule. See Rule 1.0.1(e) for the definition of “informed written consent.”


[2]
Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an individual lawyer who has served or is currently serving as an officer or employee of the government toward a former government or private client.  Rule 1.10 is not applicable to the conflicts of interest addressed by this Rule.  Rather, paragraph (b) sets forth a special imputation rule for former government lawyers that provides for screening and notice.  Similarly, paragraph (e) provides that the conflicts of a lawyer currently serving as an officer or employee of the government shall be imputed to other associated government officers or employees, but also provides for screening and notice in certain situations.


[3]
Paragraphs (a)(2) and (d)(2) apply regardless of whether a lawyer is adverse to a former client and are thus designed not only to protect the former client, but also to prevent a lawyer from exploiting public office for the advantage of another client.  For example, a lawyer who has pursued a claim on behalf of the government may not pursue the same claim on behalf of a later private client after the lawyer has left government service, except when authorized to do so by the government agency under paragraph (a).  Similarly, a lawyer who has pursued a claim on behalf of a private client may not pursue the claim on behalf of the government, except when authorized to do so by paragraph (d).  As with paragraphs (a)(1) and (d)(1), Rule 1.10 is not applicable to the conflicts of interest addressed by paragraphs (a)(2) and (d)(2).

[4]
This Rule represents a balancing of interests. On the one hand, where the successive clients are a government agency and another client, public or private, the risk exists that power or discretion vested in that agency might be used for the special benefit of the other client.  A lawyer should not be in a position where benefit to the other client might affect performance of the lawyer’s professional functions on behalf of the government.  Also, unfair advantage could accrue to the other client by reason of access to confidential government information about the client’s adversary obtainable only through the lawyer’s government service.  On the other hand, the rules governing lawyers presently or formerly employed by a government agency should not be so restrictive as to inhibit transfer of employment to and from the government.  The government has a legitimate need to attract qualified lawyers as well as to maintain high ethical standards.  Thus a former government lawyer is disqualified only from particular matters in which the lawyer participated personally and substantially.  The provisions for screening and waiver in paragraph (b) are necessary to prevent this Rule from imposing too severe a deterrent against entering public service.  The limitations of representation in paragraphs (a)(2) and (d)(2) to matters involving a specific party or parties, rather than imputing conflicts to all substantive issues on which the lawyer worked, serves a similar function.


[4A]
By requiring a former government lawyer to comply with Rule 1.9(c), Rule 1.11(a)(1) protects information obtained while working for the government to the same extent as information learned while representing a private client.  Accordingly, unless the information acquired during government service is "generally known" or these Rules would otherwise permit its use or disclosure, the information may not be used or revealed to the government's disadvantage.  This provision applies regardless of whether the lawyer was working in a "legal" capacity.  Thus, information learned by the lawyer while in public service in an administrative, policy or advisory position also is covered by Rule 1.11(a)(1).  Paragraph (c) of this Rule adds further protections against exploitation of confidential information.  Paragraph (c) prohibits a lawyer who has information about a person acquired when the lawyer was a public officer or employee, that the lawyer knows is confidential government information, from representing a private client whose interests are adverse to that person in a matter in which the information could be used to that person's material disadvantage.  A firm with which the lawyer is associated may undertake or continue representation in the matter only if the lawyer who possesses the confidential government information is timely and effectively screened.  Thus, the purpose and effect of the prohibitions contained in Rule 1.11(c) are to prevent the lawyer's subsequent private client from obtaining an unfair advantage because the lawyer has confidential government information about the client's adversary.


[5]
When a lawyer has been employed by one government agency and then moves to a second government agency, it may be appropriate to treat that second agency as another client for purposes of this Rule, as when a lawyer is employed by a city and subsequently is employed by a federal agency.  Because the conflict of interest is governed by paragraphs (d) and (e), the latter agency is required to screen the lawyer.  The question of whether two government agencies should be regarded as the same or different clients for conflict of interest purposes is beyond the scope of these Rules. See Rule 1.13 Comment [14]. See also Civil Service Commission v. Superior Court (1984) 163 Cal.App.3d 70 [209 Cal.Rptr. 159].


Screening of Former Government Lawyers Pursuant to Paragraphs (b) and (c)


[6]
Paragraphs (b) and (c) contemplate a screening arrangement for former government lawyers. See Rule 1.0.1(k) (requirements for screening procedures). These paragraphs do not prohibit a lawyer from receiving a salary or partnership share established by prior independent agreement, but that lawyer may not receive compensation directly relating the lawyer’s compensation to the fee in the matter in which the lawyer is disqualified.


[7]
Notice to the appropriate government agency, including a description of the screened lawyer’s prior representation and of the screening procedures employed, generally should be given as soon as practicable after the need for screening becomes apparent.


[8]
Paragraph (c) operates only when the lawyer in question has actual knowledge of the information; it does not operate with respect to information that merely could be imputed to the lawyer.


[9]
Paragraphs (a) and (d) do not prohibit a lawyer from jointly representing a private party and a government agency when doing so is permitted by Rule 1.7 and is not otherwise prohibited by law.


Consent required to permit government lawyer to represent the government in a matter in which the lawyer participated personally and substantially.


[9A]
A government officer or employee may participate in a matter in which the lawyer participated personally and substantially while in private practice or non-governmental employment only if: (i) the government agency gives its informed written consent as required by subparagraph (d)(2)(i); and (ii) the former client gives its informed written consent as required by Rule 1.9, to which the lawyer is subject by subparagraph (d)(1).


Screening of Current Government Lawyers Pursuant to Paragraph (e)


[9B]
Under paragraph (e), lawyers in a government agency are not prohibited from participating in a matter because another lawyer in the agency has participated personally and substantially in the matter, so long as the personally prohibited lawyer is timely and effectively screened and notice is given promptly to the former client to enable it to ensure the government’s compliance with the screen.  However, if the personally prohibited lawyer is (i) the head of the office, agency or department, or a lawyer with comparable managerial authority, or (ii) a lawyer with direct supervisory authority over any of the lawyers participating in the matter, then both the personally prohibited lawyer and the office may be disqualified from the representation. See City & County of San Francisco v. Cobra Solutions, Inc., 38 Cal. 4th 839 [43 Cal.Rptr.3d 771] (2006); Younger v. Superior Court (1978) 77 Cal. App. 3d 892 [144 Cal.Rptr. 34]. 


This Rule Not Determinative of Disqualification


[9C]
This Rule does not address whether a law firm will be disqualified from a representation.  Whether a lawyer or law firm will or will not be disqualified is a matter to be determined by an appropriate tribunal.


Matter


[10]
For purposes of paragraph (f) of this Rule, a “matter” may continue in another form.  In determining whether two particular matters are the same, the lawyer should consider the extent to which the matters involve the same basic facts, the same or related parties, and the time elapsed.



Rule 1.17: Purchase and Sale of a Law Practice

(Commission's Proposed Rule - Clean Version)


A lawyer or a law firm may sell or purchase a law practice, a substantive field of practice, or a geographic area of practice, including good will, only if the conditions set forth in paragraphs (a) through (g) are satisfied:


(a)
The seller ceases to engage in the private practice of law entirely, or in the substantive field or geographic area in which the seller conducted the portion of the practice being sold.


(b)
The seller makes the entire practice, or the entire substantive field or geographic area of the practice, available for sale to one or more lawyers or law firms.


(c)
The purchase and sale includes all or substantially all of the practice, 
or of the substantive field or geographic area of the practice.


(d)
If the purchase or sale contemplates the transfer of responsibility for work not yet completed or responsibility for client files or information protected by Rule 1.6 and Business and Professions Code section 6068(e), then:


(1)
If the seller is deceased, or has a conservator or other person acting in a representative capacity, and no lawyer has been appointed to act for the seller pursuant to Business and Professions Code section 6180.5, prior to the transfer, the purchaser:



(A)
shall cause a written notice to be given to the client stating that the interest in the law practice is being transferred to the purchaser; that the client has the right to retain other counsel and might have the right to act in his or her own behalf; that the client may take possession of any client papers and property in the form or format held by the lawyer as provided by Rule 1.16(e); and that, if no response is received to the  notice within 90 days after it is sent or, if the client’s rights would be prejudiced by a failure of the purchaser to act during that time, the purchaser may act on behalf of the client until otherwise notified by the client; and


(B)
shall obtain the written consent of the client, provided that the client’s consent shall be presumed until the purchaser is otherwise notified by the client if the purchaser receives no response to the paragraph (d)(1)(A) notification within 90 days after it is sent to the client’s last address as shown on the records of the seller, or if the client’s rights would be prejudiced by a failure of the purchaser to act during the 90-day period.


(2)
In all other circumstances, not less than 90 days prior to the transfer:


(A)
the seller, or the lawyer appointed to act for the seller pursuant to Business and Professions Code section 6180.5, shall cause a written notice to be given to the client stating that the interest in the law practice is being transferred to the purchaser; that the client has the right to retain other counsel and might have the right to act in his or her own behalf; that the client may take possession of any client papers and property in the form or format held by the lawyer as provided by Rule 1.16(e); and that, if no response is received to the notice within 90 days after it is sent or, if the client’s rights would be prejudiced by a failure of the purchaser to act during the 90 day period, the purchaser may act on behalf of the client until otherwise notified by the client; and


(B)
the seller, or the lawyer appointed to act for the seller pursuant to Business and Professions Code section 6180.5, shall obtain the written consent of the client prior to the transfer, provided that the client’s consent shall be presumed if the purchaser receives no response to the paragraph (d)(2)(A) notice within 90 days after it is sent to the client’s last address as shown on the records of the seller, or if the client’s rights would be prejudiced by a failure of the purchaser to act during the 90 day period, unless the purchaser is otherwise notified by the client.


(e)
Fees charged to clients shall not be increased solely by reason of the purchase, and the purchaser assumes the seller’s obligations under existing client agreements regarding fees and the scope of work.


(f)
If substitution is required by the rules of a tribunal in which a matter is pending, all steps necessary to substitute a lawyer shall be taken.


(g)
A lawyer shall not disclose confidential client information to a nonlawyer in connection with a purchase or sale under this Rule.


(h)
This Rule does not apply to the admission to or retirement from a law partnership or law corporation, retirement plans and similar arrangements, or sale of tangible assets of a law practice.


COMMENT


[1]
The practice of law is a profession, not merely a business. Clients are not commodities that can be purchased and sold at will.  Pursuant to this Rule, when a lawyer or an entire firm ceases to practice, or ceases to practice in an area of law, and other lawyers or firms take over the representation, the selling lawyer or firm may obtain compensation for the reasonable value of the practice as may withdrawing partners of law firms. See Rules 5.4 and 5.6.


[1A]
As used in this Rule, a selling “lawyer” includes the personal representative of the estate of a deceased lawyer, the trustee of a trust of which a law practice is an asset, an attorney in fact under a lawyer’s durable power of attorney, a conservator of the estate of a lawyer, or a lawyer appointed to act for the seller pursuant to Business and Professions Code sections 6180, 6185 and 6190.4. 


Termination of Practice by the Seller


[2]
The requirement that all of the private practice, or all of a substantive field or geographic area of practice, be sold is satisfied if the seller in good faith makes the entire practice, or the entire substantive field or geographic area of practice, available for sale to the purchasers. The fact that a number of the seller's clients decide not to be represented by the purchasers but take their matters elsewhere, or refuse to discharge the selling lawyer, therefore, does not result in a violation.  If a client does not agree to retain the purchaser, the selling lawyer is not relieved from responsibility for the representation unless the seller is permitted to withdraw from the representation. See Rule 1.16.


[2A]
Return to private practice as a result of an unanticipated change in circumstances does not necessarily result in a violation. For example, a lawyer who has sold a practice to accept an appointment to judicial office does not violate the requirement that the sale be attendant to cessation of practice if the lawyer later resumes private practice upon being defeated in a contested or a retention election for the office or resigns or retires from a judicial position.


[3]
The requirement that the seller cease to engage in the private practice of law does not prohibit employment as a lawyer on the staff of a public agency or a legal services entity that provides legal services to the poor, or as in-house counsel to a business.


[4]
This Rule permits a sale of an entire practice attendant upon retirement from the private practice of law within this state or within a defined geographic area of this state.  A seller does not violate this Rule by either (i) selling a California practice but continuing to practice in other jurisdictions; or (ii) selling a practice in one geographic area of this state but continuing to practice in another geographic area of this state, as agreed to by seller and purchaser.


[5]
This Rule also permits a lawyer or law firm to sell a substantive field of practice. If a substantive field of practice is sold and the lawyer remains in the active practice of law, the lawyer must cease accepting any matters in the substantive field of practice that has been sold, either as counsel or co-counsel, or by assuming joint responsibility for a matter in connection with the division of a fee with another lawyer as would otherwise be permitted by Rule1.5.1.  For example, a lawyer with a substantial number of estate planning matters and a substantial number of probate administration cases may sell the estate planning portion of the practice but remain in the practice of law by concentrating on probate administration; however, that practitioner may not thereafter accept any estate planning matters. Although a lawyer or law firm that sells the practice in this state or in a geographic area of this state must make the entire practice in this state or in the geographic area available for purchase, this Rule permits the seller to limit the sale to one or more substantive fields of the practice, thereby preserving the lawyer's right to continue practice in the areas of the practice that were not sold.


Sale of Entire Practice or Entire Area of Practice


[6]
This Rule requires that the seller's entire law practice, or an entire geographic or substantive area of practice, be sold. The prohibition against sale of less than an entire law practice, entire geographic area of practice or entire substantive field of practice protects those clients whose matters are less lucrative and who might find it difficult to secure other counsel if a sale could be limited to substantial fee-generating matters. The purchasers are required to undertake all client matters in the law practice, geographic area of practice, or substantive field of practice, subject to client consent.  This requirement is satisfied, however, even if a purchaser is unable to undertake a particular client matter because of a conflict of interest or because one or more clients refuse to retain the purchasers.


Client Confidences, Consent and Notice


[7]
Disclosures in confidence of client identities and matters during negotiations between seller and prospective purchaser  for the purpose of ascertaining actual or potential conflicts of interest no more violate the confidentiality provisions of Model Rule 1.6 than do preliminary discussions concerning the possible association of another lawyer or mergers between firms, with respect to which client consent is not required. Providing the purchaser access to client-specific confidential information relating to the representation or to the file, however, requires client consent.  This Rule provides that, before such information can be disclosed by the seller to the purchaser, the client must be given actual written notice of the contemplated sale, including the identity of the purchasing lawyer or law firm, and must be told that the decision to consent or make other arrangements must be made within 90 days.  If nothing is heard from the client within that time, consent to the sale is presumed.  However, confidential information may be disclosed to the purchaser if necessary to protect a client from harm, damage or loss of rights, unless the client has made known that the client does not want to retain the purchaser or unless the seller and purchaser have ascertained that the purchaser has actual or potential conflicts of interest that preclude the purchaser from representing the client.


[8]
[RESERVED] 


[9]
All elements of client autonomy, including the client's absolute right to discharge a lawyer and transfer the representation to another, survive the sale of the law practice, a geographic area of the practice, or a substantive field of practice.


Fee Arrangements Between Client and Purchaser


[10]
Paragraph (e) provides that the sale may not be financed solely by increases in fees charged the clients of the law practice.  Existing arrangements between the seller and the client as to fees and the scope of the work must be honored by the purchaser.  The purchaser may be required to enter into new fee agreements with each client.  See, e.g., Business and Professions Code sections 6147 & 6148.


Other Applicable Ethical Standards


[11]
Lawyers participating in the sale of a law practice, a geographic area of practice, or a substantive field of practice must act in accordance with all applicable ethical standards.  These include, for example, the following:  The purchaser is obligated to check for potential conflicts of interest so as to avoid conflicts of interest (see, e.g., Rule 1.7 regarding concurrent conflicts and Rule 1.9 regarding conflicts arising from past representations) and thereafter to provide legal services competently (see Rule 1.1).  Following a sale, the seller is obligated to continue to protect confidential client information (see Rule 1.6 and Business & Professions Code section 6068(e)(1)) and to avoid new representations that are in conflict with continuing duties to former clients (see Rule 1.9).


[12]
If approval of the substitution of the purchasing lawyer for the selling lawyer is required by the rules of any tribunal in which a matter is pending, the matter may be included in the sale, but the approval of the tribunal must be obtained before the seller is relieved of responsibility for the matter.  (See Rule 1.16).


[12A]  Although the services of a broker may be used to assist in a purchase and sale under this Rule, the Rule does not permit such a sale to a broker or other intermediary.  Whether a fee may be paid to a nonlawyer broker for arranging a sale or purchase of a law practice under this Rule is governed by the terms of the sale agreement and other law.  Other Rules may also apply.  See, e.g.,  Rule 5.4(a) (prohibiting sharing legal fees with a nonlawyer), and Rule 7.2(b) (prohibiting a lawyer from giving anything of value to a person for recommending the lawyer’s services).  


Applicability of the Rule


[13]
This Rule applies to the sale of a law practice of a deceased, impaired or disappeared lawyer, or by a trustee. Thus, the seller may be represented by a nonlawyer representative not subject to these Rules, or the seller may be a lawyer acting in a fiduciary capacity.  Because no lawyer may assist in  a sale of a law practice that does not comply with  this Rule, a nonlawyer fiduciary who is represented by counsel, a lawyer selling in a fiduciary capacity, and  the purchasing lawyer must all comply with this Rule.  See, e.g., Rule 8.4(a).


[14]
[RESERVED] 


[15]
This Rule does not apply to the transfers of legal representation between lawyers when such transfers are unrelated to the sale of a practice, a geographic area of practice, or a substantive field of practice.


[15A]
Lawyers who engage in a transaction described in this Rule also must comply with Rules 1.5.1 and 5.4 when applicable.


[15B]
If a lawyer whose practice is sold is deceased, his or her estate must also comply with Business and Professions Code section 6180, et seq., including but not limited to the notice requirements therein.


Rule 1.4.1:  Disclosure of Professional Liability Insurance

(Commission’s Proposed Rule – Clean Version)


(a)
A lawyer who knows or should know that he or she does not have professional liability insurance shall inform a client in writing, at the time of the client's engagement of the lawyer, that the lawyer does not have professional liability insurance whenever it is reasonably foreseeable that the total amount of the lawyer's legal representation of the client in the matter will exceed four hours.


(b)
If a lawyer does not provide the notice required under paragraph (a) at the time of a client's engagement of the lawyer, and the lawyer subsequently knows or should know that he or she no longer has professional liability insurance during the representation of the client, the lawyer shall inform the client in writing within thirty days of the date that the lawyer knows or should know that he or she no longer has professional liability insurance.


(c)
This Rule does not apply to a lawyer who is employed as a government lawyer or in-house counsel when that lawyer is representing or providing legal advice to a client in that capacity, or to a court-appointed lawyer in a criminal or civil action or proceeding, but only as to those actions or proceedings in which the lawyer has been appointed.


(d)
This Rule does not apply to legal services rendered in an emergency to avoid foreseeable prejudice to the rights or interests of the client.


(e)
This Rule does not apply where the lawyer has previously advised the client under paragraph (a) or (b) that the lawyer does not have professional liability insurance.

COMMENT


[1]
The disclosure obligation imposed by Paragraph (a) of this Rule applies with respect to new clients and new engagements with returning clients.


[2]
A lawyer may use the following language in making the disclosure required by paragraph (a), and may include that language in a written fee agreement with the client or in a separate writing:



“Pursuant to California Rule of Professional Conduct 1.4.1, I am informing you in writing that I do not have professional liability insurance.”


[3]
A lawyer may use the following language in making the disclosure required by paragraph (b):



“Pursuant to California Rule of Professional Conduct 1.4.1, I am informing you in writing that I no longer have professional liability insurance.”


[4]
Paragraph (c) in part provides an exemption for a “government lawyer or in-house counsel when that lawyer is representing or providing legal advice to a client in that capacity.”  The basis of both exemptions is essentially the same.  The purpose of this Rule is to provide information directly to a client if a lawyer is not covered by professional liability insurance.  If a lawyer is employed directly by and provides legal services directly for a private entity or a federal, state or local governmental entity, that entity presumably knows whether the lawyer is or is not covered by professional liability insurance.  The exemptions for government lawyers and in-house counsels are limited to situations involving direct employment and representation, and do not, for example, apply to outside counsel for a private or governmental entity, or to counsel retained by an insurer to represent an insured. 


[5]
Paragraph (c) also provides an exemption for “a court-appointed lawyer in a criminal or civil action or proceeding, but only as to those actions or proceedings in which the lawyer has been appointed.”  A lawyer must provide notification in all other actions and proceedings as required by paragraphs (a) and (b).  
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Rule 3.9  Advocate in Nonadjudicative Proceedings


 (Commission’s Proposed Rule – Clean Version)


A lawyer representing a client before a legislative body or administrative agency in a nonadjudicative proceeding shall disclose that the appearance is in a representative capacity and shall conform to the provisions of Rule 4.1.


COMMENT


[1]
In representation before non-judicial bodies such as legislatures, city councils, boards of supervisors, commissions, and executive and administrative agencies acting in a legislative, administrative or ministerial capacity, lawyers present facts, formulate issues and advance argument in the matters under consideration.  The decision-making body, like a court, should be able to rely on the integrity of the submissions made to it.  A lawyer appearing before such a body must deal with it honestly and in conformity with applicable rules of procedure.  Although a lawyer does not have all of the obligations owed a court under Rules 3.3(a) through (c) when appearing before such a body, such as correcting misrepresentations made by third parties, the lawyer nevertheless is prohibited from making a false statement of fact or law to the body.


[2]
Lawyers, as well as nonlawyers, have a right to appear before nonadjudicative bodies.  The requirements of this Rule therefore may subject lawyers to regulations inapplicable to advocates who are not lawyers.  


[3]
This Rule only applies when a lawyer represents a client in connection with an official hearing or meeting of a governmental agency or a legislative body to which the lawyer or the lawyer’s client is presenting evidence or argument.  It does not apply to representation of a client in a negotiation or other bilateral transaction with a governmental agency or in connection with an application for a license or other privilege or the client’s compliance with generally applicable reporting requirements, such as the filing of income-tax returns.  Nor does it apply to the representation of a client in connection with an investigation or examination of the client’s affairs conducted by government investigators or examiners.  Representation in such matters is governed by Rules 4.1 through 4.4.
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Rule 4.1:  Truthfulness in Statements to Others

(Commission’s Proposed Rule – Clean Version)


(a)
In the course of representing a client a lawyer shall not knowingly:


(1)
make a false statement of material fact or law to a third person; or


(2)
fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6 or Business and Professions Code section 6068(e)(1).


(b)
This Rule does not apply where a lawyer advises clients or others about, or supervises, lawful covert activity in the investigation of violations of civil or criminal law or constitutional rights, provided the lawyer's conduct is otherwise in compliance with these Rules.  “Covert activity,” as used in this Rule, means an effort to obtain information on unlawful activity through the use of misrepresentations or other subterfuge.  Covert activity may be commenced by a lawyer or involve a lawyer as an advisor or supervisor only when the lawyer in good faith believes there is a reasonable possibility that unlawful activity has taken place, is taking place, or will take place in the foreseeable future.

COMMENT


Misrepresentation


[1]
A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the lawyer incorporates or affirms the truth of a statement of another person that the lawyer knows is false.  However, in drafting an agreement on behalf of a client, a lawyer does not necessarily affirm or vouch for the truthfulness of representations made by the client in the agreement. A nondisclosure can be the equivalent of a misrepresentation where a lawyer makes a partially true but misleading material statement or material omission that is the equivalent of an affirmative false statement.  For dishonest conduct that does not amount to a false statement or for misrepresentations by a lawyer other than in the course of representing a client, see Rule 8.4.


Statements of Fact


[2]
This Rule refers to statements of fact.  Whether a particular statement should be regarded as one of fact can depend on the circumstances.  Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact.  Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are ordinarily in this category, and so is the existence of an undisclosed principal except where nondisclosure of the principal would constitute fraud. 


Crime or Fraud by Client


[3]
Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client in conduct that the lawyer knows is criminal or fraudulent.  Paragraph (a)(2) states a specific application of the principle set forth in Rule 1.2(d) and addresses the situation where a client’s crime or fraud takes the form of a lie or misrepresentation. See Rule 1.4(a)(6) regarding a lawyer's obligation to consult with the client about limitations on the lawyer's conduct.  Ordinarily, a lawyer can avoid assisting a client’s crime or fraud by withdrawing from the representation in compliance with Rule 1.16.  Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm an opinion, document, affirmation or the like. In extreme cases, substantive law may require a lawyer to disclose information relating to the representation to avoid being deemed to have assisted the client’s crime or fraud.  If the lawyer can avoid assisting a client’s crime or fraud only by disclosing this information, then under paragraph (a)(2) the lawyer is required to do so, unless the disclosure is prohibited by Rule 1.6 or Business and Professions Code section 6068(e).


[4]
Paragraph (a)(2) requires that the lawyer know that the client’s conduct is criminal or fraudulent.
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Rule 4.4:  Respect for Rights of Third Persons

(Commission’s Proposed Rule – Clean Version)


A lawyer who receives a writing that obviously appears to be privileged or confidential and knows or  where it is reasonably apparent that the writing was inadvertently sent shall promptly notify the sender.

COMMENT


[1] 
The purpose of this Rule is to prevent unwarranted intrusions into privileged or confidential relationships. 


[2]
Paragraph (b) recognizes that lawyers sometimes receive documents that are obviously privileged or confidential and were mistakenly sent or produced by opposing parties or their lawyers. If a lawyer knows or  where it is reasonably apparent that such a document was sent inadvertently, then this Rule requires the lawyer to promptly notify the sender in order to permit that person to take protective measures. Whether the lawyer is required to take additional steps, such as returning the original document, is a matter of law beyond the scope of these Rules, as is the question of whether the privileged status of a document has been waived. See Rico v. Mitsubishi Motors Corp. (2007) 42 Cal.4th 807, 818. Similarly, this Rule does not address the legal duties of a lawyer who receives a document that the lawyer knows or reasonably should know may have been wrongfully obtained by the sending person. As used in this Rule, “privileged or confidential” refers to a writing that is subject to a statutory or common law privilege or the work product rule.

[3]
A lawyer may choose to return a document unread, for example, when the lawyer learns before receiving the document that it was inadvertently sent to the wrong address. Where a lawyer is not required by applicable law to do so, the decision to voluntarily return such a document is a matter of professional judgment ordinarily reserved to the lawyer. See Rules 1.2 and 1.4.
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Rule 6.1:  Voluntary Pro Bono Publico Service

(Commission’s Proposed Rule – Clean Version)


Every lawyer, as a matter of professional responsibility, should provide legal services to those unable to pay.  A lawyer should provide or enable the direct delivery of at least (50) hours of pro bono publico legal services per year.  In fulfilling this responsibility, the lawyer should:

(a)
provide a substantial majority of the (50) hours of legal services without expectation of compensation other than reimbursement of expenses to:

(1)
persons of limited means or

(2)
charitable, religious, civic, community, governmental and educational organizations in matters that are designed primarily to address the needs of persons of limited means; and

(b)
provide any additional services through:

(1)
delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable, religious, civic, community, governmental and educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the organization's economic resources or would be otherwise inappropriate;

(2)
delivery of legal services at a substantially reduced fee to persons of limited means; or

(3)
participation in activities for improving the law, the legal system or the legal profession, or increasing access to justice.

In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to persons of limited means.

COMMENT


[1]
Every lawyer, regardless of professional prominence or professional work load, has a responsibility to provide legal services to those unable to pay, and personal involvement in the problems of the disadvantaged can be one of the most rewarding experiences in the life of a lawyer.  In some years a lawyer may render greater or fewer hours than the annual standard specified, but during the course of his or her legal career, each lawyer should render on average per year, the number of hours set forth in this Rule.  Services can be performed in civil matters or in criminal or quasi-criminal matters for which there is no government obligation to provide funds for legal representation, such as post-conviction death penalty appeal cases.


[2]
Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists among persons of limited means by providing that a substantial majority of the legal services rendered annually to the disadvantaged be furnished without fee or expectation of fee.  Legal services under these paragraphs consist of a full range of activities, including individual and class representation, the provision of legal advice, legislative lobbying, administrative rule making and the provision of free training or mentoring to those who represent persons of limited means.  The variety of these activities should facilitate participation by government lawyers, even when restrictions exist on their engaging in the outside practice of law.


[3]
Persons eligible for legal services under paragraphs (a)(1) and (2) are those who qualify for participation in a qualified legal services program under Business and Professions Code section 6213  and those whose incomes and financial resources are slightly above the guidelines utilized by such programs but nevertheless, cannot afford counsel.  Legal services can be rendered to individuals under paragraph (a)(1) or to organizations such as homeless shelters, battered women's centers and food pantries that serve those of limited means under paragraph (a)(2).  The term "governmental organizations" includes, but is not limited to, public protection programs and sections of governmental or public sector agencies.


[4]
Because service must be provided without compensation, the intent of the lawyer to render free legal services is essential for the work performed to fall within the meaning of paragraphs (a)(1) and (2).  Accordingly, services rendered cannot be considered pro bono if an anticipated fee is uncollected, but the award of statutory attorneys' fees in a case originally accepted as pro bono would not disqualify such services from inclusion under this section.  


[5]
While it is preferable that a lawyer fulfill his or her annual responsibility to perform pro bono services through activities described in paragraphs (a)(1) and (2), the lawyer’s commitment can be met in a variety of ways as set forth in paragraph (b).  Constitutional, statutory or regulatory restrictions may prohibit or impede government and public sector lawyers and judges from performing the pro bono services outlined in paragraphs (a)(1) and (2).  Accordingly, where those restrictions apply, government and public sector lawyers and judges may fulfill their pro bono responsibility by performing services outlined in paragraph (b).


[6]
Paragraph (b)(1) includes the provision of certain types of legal services to those whose incomes and financial resources place them above limited means.  It also permits the pro bono lawyer to accept a substantially reduced fee for services.  Examples of the types of issues that may be addressed under this paragraph include First Amendment claims, Title VII claims, claims under the California Fair Employment and Housing Act, and environmental protection claims.  Additionally, a wide range of organizations may be represented, including social service, medical research, cultural and religious groups.


[7]
Paragraph (b)(2) covers instances in which lawyers agree to and receive a modest fee for furnishing legal services to persons of limited means.  Acceptance of court appointments in which the fee is substantially below a lawyer's usual rate are encouraged under this section.


[8]
Paragraph (b)(3) recognizes the value of lawyers engaging in activities that improve the law, the legal system or the legal profession, or that are designed to increase access to justice.  Serving on bar association committees, serving on boards of pro bono or legal services programs, taking part in Law Day activities, acting as a continuing legal education instructor, a mediator or an arbitrator and engaging in legislative lobbying to improve the law, the legal system or the profession, or to increase access to justice are a few examples of the many activities that fall within this paragraph.


[9]
Because the provision of pro bono services is a professional responsibility, it is the individual ethical commitment of each lawyer.  Nevertheless, there may be times when it is not feasible for a lawyer to engage in pro bono services.  At such times a lawyer may discharge the pro bono responsibility by providing financial support to organizations providing free legal services to persons of limited means.  Such financial support should be reasonably equivalent to the value of the hours of service that would have otherwise been provided.   In addition, at times it may be more feasible to satisfy the pro bono responsibility collectively, as by a firm's aggregate pro bono activities.


[10]
Because the efforts of individual lawyers are not enough to meet the need for free legal services that exists among persons of limited means, the government and the profession have instituted additional programs to provide those services.  Every lawyer should financially support such programs, in addition to either providing direct pro bono services or making financial contributions when pro bono service is not feasible.


[11]
Law firms should act reasonably to enable and encourage all lawyers in the firm to provide the pro bono legal services called for by this Rule.


[12]
The responsibility set forth in this Rule is not enforceable through disciplinary process.
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Rule 6.2: Accepting Appointments

(Commission's Proposed Rule - Clean Version)


A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:


(a)
representing the client is likely to result in violation of these Rules, the State Bar Act, or other law;


(b)
representing the client is likely to result in an unreasonable financial burden on the lawyer; or


(c)
the client or the cause is so repugnant to the lawyer as to be likely to impair the lawyer-client relationship or the lawyer's ability to represent the client. 


COMMENT


[1]
A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer regards as repugnant.  The lawyer's freedom to select clients is, however, qualified. See Business & Professions Code section 6068(h).  All lawyers have a responsibility to assist in providing pro bono publico service. See Rule 6.1.  An individual lawyer fulfills this responsibility by accepting a fair share of unpopular matters or indigent or unpopular clients.  A lawyer may also be subject to appointment by a tribunal to serve unpopular clients or persons unable to afford legal services.


Appointed Counsel


[2]
For good cause a lawyer may seek to decline an appointment to represent a person who cannot afford to retain counsel or whose cause is unpopular.  Good cause includes situations where the lawyer would not be able to handle the matter competently, see Rule 1.1, or if undertaking the representation would result in an improper conflict of interest, for example, when the client or the cause is so repugnant to the lawyer as to be likely to impair the lawyer-client relationship or the lawyer's ability to represent the client.  A lawyer may also seek to decline an appointment if acceptance would be unreasonably burdensome, for example, when it would impose a financial sacrifice so great as to be unjust.


[3]
An appointed lawyer has the same obligations to the client as retained counsel, including the obligations of loyalty, confidentiality, and competence, and is subject to the same limitations on the lawyer-client relationship, such as the obligation to refrain from assisting the client in violation of these Rules or the State Bar Act. See Rule 1.2(d).



Rule 6.5:  Limited Legal Services Programs

(Commission’s Proposed Rule – Clean Version)


(a)
A lawyer who, under the auspices of a program sponsored by a court, government agency, bar association, law school, or nonprofit organization, provides short-term limited legal services to a client without reasonable expectation by either the lawyer or the client that the lawyer will provide continuing representation in the matter: 

(1)
is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the representation of the client involves a conflict of interest; and

(2)
is subject to Rule 1.10 only if the lawyer knows that another lawyer associated with the lawyer in a law firm is prohibited from representation by Rule 1.7 or 1.9(a) with respect to the matter.

(b)
Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a representation governed by this Rule. 

(c)
The personal disqualification of a lawyer participating in the program will not be imputed to other lawyers participating in the program.

COMMENT


[1]
Courts, government agencies, bar associations, law schools and various nonprofit organizations have established programs through which lawyers provide short-term limited legal services – such as advice or the completion of legal forms – that will assist persons in addressing their legal problems without further representation by a lawyer.  In these programs, such as legal-advice hotlines, advice-only clinics or pro se counseling programs, whenever a lawyer-client relationship is established, there usually is no expectation that the lawyer's representation of the client will continue beyond that limited consultation.  Such programs are normally operated under circumstances in which it is not feasible for a lawyer to systematically check for conflicts of interest as is generally required before undertaking a representation. See, e.g., Rules 1.7, 1.9 and 1.10.


[2]
A lawyer who provides short-term limited legal services pursuant to this Rule must secure the client’s informed consent to the limited scope of the representation. See Rule 1.2(c).  If a short-term limited representation would not be reasonable under the circumstances, the lawyer may offer advice to the client but must also advise the client of the need for further assistance of counsel.  Except as provided in this Rule, these Rules and the State Bar Act, including the lawyer’s duty of confidentiality under Business and Professions Code section 6068(e)(1), Rule 1.6 and Rule 1.9, are applicable to the limited representation. 


[3]
A lawyer who is representing a client in the circumstances addressed by this Rule ordinarily is not able to check systematically for conflicts of interest. Therefore, paragraph (a)(1) requires compliance with Rules 1.7 and 1.9(a) only if the lawyer knows that the representation presents a conflict of interest for the lawyer.  In addition, paragraph (a)(2)  requires compliance with Rule 1.10  only if the lawyer knows that another lawyer in the lawyer’s law firm would be disqualified by Rules 1.7 or 1.9(a) in the matter. 


[4]
Because the limited nature of the services significantly reduces the risk of conflicts of interest with other matters being handled by the lawyer’s law firm, paragraph (b) provides that Rule 1.10 is inapplicable to a representation governed by this Rule except as provided by paragraph (a)(2).  Paragraph (a)(2) requires the participating lawyer to comply with Rule 1.10 when the lawyer knows that any lawyer in the lawyer’s firm is prohibited from representation by Rules 1.7 or 1.9(a).  By virtue of paragraph (b), moreover, a lawyer’s participation in a short-term limited legal services program will not be imputed to the lawyer’s law firm or preclude the lawyer’s law firm from undertaking or continuing the representation of a client with interests adverse to a client being represented under the program’s auspices.  Nor will the personal disqualification of a lawyer participating in the program be imputed to other lawyers participating in the program.  However, once the conflict is identified, the member should be screened from the member's firm's representation of a client with interests adverse to a client that the member previously represented under the program's auspices.


[5]
If, after commencing a short-term limited representation in accordance with this Rule, a lawyer undertakes to represent the client in the matter on an ongoing basis, Rules 1.7, 1.9(a) and 1.10 become applicable. 
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Rule 8.2: Judicial and Legal Officials

(Commission's Proposed Rule - Clean Version)


(a)
A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer or public legal officer, or of a candidate for election or appointment to judicial or legal office.

(b)
A lawyer who is a candidate for judicial office in California shall comply with Canon 5 of the California Code of Judicial Ethics.


(c)
A lawyer who seeks appointment to judicial office shall comply with Canon 5B of the California Code of Judicial Ethics.  A lawyer commences to become an applicant seeking judicial office by appointment at the time of first submission of an application or personal data questionnaire to the appointing authority.  A lawyer’s duty to comply with this Rule shall end when the lawyer advises the appointing authority of the withdrawal of the lawyer’s application.


(d)
For purposes of this Rule, “candidate for judicial office” means a lawyer seeking judicial office by election.  The determination of when a lawyer is a candidate for judicial office by election is defined in the terminology section of the California Code of Judicial Ethics.  A lawyer’s duty to comply with this Rule shall end when the lawyer announces withdrawal of the lawyer’s candidacy or when the results of the election are final, whichever occurs first.


COMMENT


[1]
Assessments by lawyers are relied on in evaluating the professional or personal fitness of persons being considered for election or appointment to judicial office and to public legal offices, such as attorney general, prosecuting attorney and public defender.  Expressing honest and candid opinions on such matters contributes to improving the administration of justice.  Conversely, false statements by a lawyer can unfairly undermine public confidence in the administration of justice.


[2]
When a lawyer seeks judicial office, the lawyer should be bound by applicable limitations on political activity.

[3]
To maintain the fair and independent administration of justice, lawyers are encouraged to continue traditional efforts to defend judges and courts unjustly criticized. See Business and Professions Code section 6068(b).


[4]
Nothing in this Rule shall be deemed to limit the applicability of any other rule or law.




