
AGENDA ITEM JULY 121 - Proposed Amendments to the 
Standards for Attorney Sanctions for 
Professional Misconduct – Request for Adoption 
Following Public Comment 

 
DATE: July 2, 2010 
 
TO: Members of the Board Committee on Discipline Oversight 
 
FROM: Russell G. Weiner, Interim Chief Trial Counsel 
 
SUBJECT: Proposed Amendments to the Standards for Attorney Sanctions for Professional   
 Misconduct – Request for Adoption Following Public Comment 
 
 

 
BACKGROUND 
 

Effective January 1, 1986, this Board adopted the Standards for Attorney 
Sanctions for Professional Misconduct (Rules of Procedure of the State Bar, title IV; hereinafter 
“Standards”).  They are considered by many to have been a great success. 

EXECUTIVE SUMMARY 
 
At its May 13, 2010 meeting, the Board Committee on Discipline Oversight (“DOC 
Committee”), voted to release revisions to the Standards for Attorney Sanctions for 
Professional Misconduct as proposed by the Office of The Chief Trial Counsel for public 
comment.  The revisions of the Office of The Chief Trial Counsel are intended to (1) revise 
the Standards so as to comport with decisional law issued after the enactment of the 
Standards, (2) create greater uniformity in State Bar Court suspension recommendations and 
(3) adopt a broader description of aggravating and mitigating circumstances based on ideas 
contained in the American Bar Association’s Model Standards for Imposing Lawyer 
Sanctions.  The proposed amendments are set forth in Exhibit A, with deleted text in 
strikethrough font and added text in bold font. 
 
The DOC Committee released the proposed revisions for a 60-day public comment, which 
means public comments may arrive as late at July 15, 2010.  To date, the Office of the Chief 
Trial Counsel has only received one set of public comments, which are attached as Exhibit B.  
The Office of the Chief Trial Counsel has responded to those comments below, as well as 
other concerns raised by the DOC Committee at its May 13 meeting. 
 
Should the Office of the Chief Trial Counsel receive additional comments, the office will 
provide the DOC Committee and the Board of Governors with a supplemental agenda item 
with a copy of the additional comments attached.   
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The Supreme Court promptly and consistently approved their application to 

discipline matters, describing them as guidelines for use by the State Bar (Greenbaum v. State 
Bar (1987) 43 Cal.3d 543, 550).  The Court stated that the Standards “. . . promote the consistent 
and uniform application of disciplinary measures.  Hence, we have said that ‘we will not reject a 
recommendation arising from application of the Standards unless we have grave doubts as to the 
propriety of the recommended discipline . . .’ ” (In re Lamb (1989) 49 Cal.3d 239, 245 quoting 
from Lawhorn v. State Bar (1987) 43 Cal.3d 1357, 1366).  The Supreme Court has directed the 
State Bar to consider the Standards in every case and to follow them “whenever possible” (In re 
Young (1989) 49 Cal.3d 257, 277, fn. 11) unless there is a “compelling reason” not to do so 
(Aronin v. State Bar (1990) 52 Cal.3d 276, 191).  The Court has also directed the State Bar to 
provide reasons for any departure from the Standards (Blair v. State Bar (1989) 49 Cal.3d 762, 
776, fn. 5).  In its most recent attorney discipline opinion, the Supreme Court reiterated its 
position that the Standards are entitled to “great weight” (In re Silverton (2005) 36 Cal.4th 81, 
89-92).  

 
The Standards have not been substantively revised in the intervening 24 years.  

The Office of the Chief Trial Counsel believes that: (1) some specific Standards should be 
revised in accordance with the manner in which they have actually been applied in the decisional 
law, (2) the Standards should be amended to facilitate greater uniformity in State Bar Court 
suspension recommendations and (3) the Standards governing aggravating and mitigating factors 
should be revised to more closely follow the American Bar Association model standards and 
Supreme Court precedent.  The Office of the Chief Trial Counsel’s proposed changes are 
detailed in Exhibit A. 
 
PUBLIC COMMENT 
 

As of the date of this agenda item, the State Bar has received only one set of public 
comments.  These public comments were submitted by Pansky Markle Ham LLP and were 
joined by the Law Office of Jonathan Arons; Jerome Fishkin, Esq. of FishkinSlatter LLP; 
discipline defense attorney Howard Melamed; former State Bar Court Judge and former member 
of the Association of Discipline Defense Counsel Joanne Robbins; the Law Office of Zachary D. 
Wechsler; and the Association of Discipline Defense Counsel.  Please find a copy of the 
comments attached as Exhibit B. 

 
A.  Procedural Objections. 
 

In the public comments that were submitted by Pansky Markle Ham LLP, James Ham 
argues that consideration of the proposal should be delayed, first, to allow the new Chief Trial 
Counsel (OCTC) to express his opinion, second, to await the deliberations of the American Bar 
Association and, third, to allow for the formation and report of a committee.  

 
OCTC believes that these revisions should go forward without significant delay because 

they will be helpful in resolving cases in our backlog.  In two instances, the proposals would 
reduce the level of discipline required by the standards and thereby harmonize the standards with 
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case law.   After adoption of the revisions, OCTC would be able to enter certain lower-level 
settlements without violating the requirements of the standards.   

 
With respect to the new Chief Trial Counsel, Mr. Towery has indicated his approval of 

this item and his agreement that it be considered at the upcoming board meeting.  Please find 
attached as Exhibit C a copy of Mr. Towery’s June 30, 2010 letter to William Hebert, Chair of 
the Board Committee on Discipline Oversight, in which Mr. Towery indicates his position that 
delaying the adoption of this proposal is unnecessary. 

 
Mr. Ham also argues that this is a one-sided proposal by OCTC.   But, as noted above, 

OCTC has proposed several changes that will make the standards more lenient, i.e., by adding 
two new mitigating factors and by loosening both the standard governing the imposition of 
sanctions on attorneys with two prior records of discipline and the standard governing trust 
account violations. 

 
B.  Comments concerning Specific Proposals. 
 

Mr. Ham’s letter only specifically addresses about half of the proposals.  He states that 
time constraints made him unable to set forth all of his concerns.  Presumably, Mr. Ham has 
addressed the proposals that he finds the most objectionable. 
 

1.  Bad Faith Obstruction of Disciplinary Proceedings.  
 

Mr. Ham argues that this proposed aggravating factor duplicates the existing aggravating 
factor for failing to cooperate.  In fact, the proposed standard differentiates between two discrete 
types of aggravating conduct that have long been recognized in the law ─ one type involving 
active conduct, the other passive.  Thus, an attorney can engage in “bad faith obstruction” of 
State Bar proceedings by actively filing repeated frivolous motions or making false or abusive 
statements (e.g., In the Matter of Varakin (Review Dept. 1994) 3 Cal. State Bar Ct. Rptr. 179, 
189 (abuse of discovery and frivolous motions); Weber v. State Bar (1988) 47 Cal.3d 492 
(patently frivolous lawsuit against State Bar demonstrated contemptuous attitude toward 
disciplinary proceedings)).  In contrast, an attorney can “fail to cooperate” by ignoring the State 
Bar proceedings or failing to follow procedures or orders, or failing to respond to discovery 
requests (Conroy v. State Bar (1991) 53 Cal.3d 495, 507 (failure to appear at State Bar trial 
demonstrates a contemptuous attitude toward disciplinary proceedings)). 

 
In short, this proposal does not create a new aggravating circumstance, but instead more 

carefully spells out the types of misconduct that can be found in aggravation.  OCTC believes 
that this clarifying amendment will provide guidance to the parties and the Court, and will place 
respondents on notice that obstructionist tactics may be deemed aggravating. 
 

2. Refusal to Recognize Wrongfulness of Conduct. 
 
In the second paragraph of his argument, Mr. Ham admits that lack of insight and 

remorse is an established aggravating circumstance under the law.  However, he argues that this 
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factor is already covered by Standard 1.2(b)(v)─“indifference to rectification or atonement for 
consequences of misconduct.” 

 
Again, the proposal is not intended to create a new aggravating factor, but instead to 

provide guidance in distinguishing between two types of conduct that have long been deemed 
aggravating.  Thus, a respondent generally shows “indifference to rectification or atonement” by 
failing to take concrete steps outside of the State Bar Court (e.g., failing to repay stolen money or 
return client files, etc).  In contrast, a respondent’s refusal to recognize the wrongfulness of his or 
her conduct is generally shown by opinions expressed, usually at the disciplinary hearing. 

 
Citing no examples, Mr. Ham also claims that the “refusal to recognize wrongfulness” 

standard is subject to prosecutorial abuse.  He argues, and we agree, that respondents should be 
free to present non-frivolous arguments to the State Bar Court.  However, as the case law shows, 
the State Bar Court only applies this aggravating circumstance when the respondent’s argument 
is made in objective bad faith.  For example, in the context of an attorney who engaged in false 
advertising, the Supreme Court has said: 

 
[Respondent Morse] was requested by the Attorney General and a district attorney 
to stop misleading the public.  He refused, forcing the authorities to obtain an 
injunction.  (This itself required an expenditure of public funds.)  He was ordered 
to pay a total of $800,000 in penalties and restitution.  He appealed.  He lost.  He 
sought our review.  He did not get it.  He went to the United States Supreme 
Court.  He was turned away.  He also sued those seeking to protect the public.  He 
lost that case as well.  He appealed again.  He lost again.  He was ordered to pay 
several thousands of dollars in sanctions.  Even now, he continues to assert that he 
should not be disciplined.  Of course, Morse, like any attorney accused of 
misconduct, had the right to defend himself vigorously.  Morse's conduct, 
however, reflects a seeming unwillingness even to consider the appropriateness of 
his statutory interpretation or to acknowledge that at some point his position was 
meritless or even wrong to any extent.  Put simply, Morse went beyond tenacity to 
truculence. 
 
(In re Morse (1995) 11 Cal.4th 184, 209 (emphasis added)).   

 
A further application of this aggravating factor may be found in the Hearing 

Department’s pending recommendation in the Marshall case.  (A copy of the Hearing 
Department’s decision in Marshall is attached as Exhibit D.) 
 

3.  Substantial Experience In the Practice of Law. 
 
Citing no authority, Mr. Ham argues that substantial experience in the law should not be 

an aggravating factor.  However, as stated in our initial memorandum, this factor has been 
recognized as aggravating both in California case law and the American Bar Association 
Standards.  The reason is that experienced practitioners should be expected to know both the law 
and their ethical responsibilities.  When an experienced practitioner commits misconduct, we 
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must conclude that the violation was deliberate or at least reckless.  (It is worth noting that the 
proposal includes the adoption of a mitigating circumstance for misconduct committed by 
inexperienced practitioners.) 

 
4.  Excessive Prosecutorial Delay.   
 
Mr. Ham argues that excessive delay should be retained as a mitigating factor even when 

there is no proof that the respondent has become rehabilitated in the interim.  Mr. Ham argues, 
and we agree, that a delay can prejudice a defendant’s defense.  However, the remedy for such 
prejudice is to dismiss the charges when the prejudice makes it impossible for the respondent to 
have a fair trial.  When the prejudice is not sufficient to deprive the respondent of a fair trial, the 
mere showing of delay should not automatically result in a reduction in the sanction imposed 
upon the respondent.  This would provide a windfall to the respondent at the cost of public 
protection.   

 
OCTC recognizes that there are situations in which reasonable delay is appropriate, e.g., 

when State Bar investigations are abated pending the resolution of related criminal or civil trial 
proceedings, or when a case is delayed to allow for the completion of other pending 
investigations involving the same respondent.  (See e.g. Rodgers v. State Bar (1989) 48 Cal.3d 
300, 311 [five-year delay not unreasonable when most of the delay justified by the pendency of a 
civil action; Blair v. State Bar (1989) 49 Cal.3d 762, 774 [In regard to 2½ year delay between 
filing of complaint and disciplinary charges, “The State Bar must be allowed an adequate time to 
investigate charges and decide whether to commence disciplinary charges.  This is especially so 
in this case, where three separate matters were brought to the State Bar’s attention.”].) 

 
5.  Disbarment For Third Imposition of Discipline. 
 
Current standard 1.7(b) requires disbarment whenever a respondent is disciplined for the 

third time.  OCTC’s proposal would substantially relax this so-called “Three Strikes” standard, 
by making it applicable to a smaller number of cases.  Instead of applying to all third discipline 
cases, the standard would only be imposed in cases passing three tests spelled out in the 
proposal, i.e., the priors must be discrete in time, the priors must be serious in nature, and the 
current misconduct must be sufficiently serious.  The three tests are spelled out in specific terms, 
based upon Supreme Court and State Bar Court precedent. 

 
Mr. Ham argues that the proposal is at odds with Supreme Court precedent, but does not 

explain why.   And, despite the fact that this language is derived in large part from Supreme 
Court and reported Review Department decisions, he also argues that the language in the 
proposed Standard is vague.   Mr. Ham claims (citing no authority or other support) that three 
strikes concepts have been “greatly discredited and criticized as irrational and unfair.”  Yet, the 
Supreme Court has applied the current three strikes standard in appropriate circumstances 
(Morgan v. State Bar (1990) 51 Cal.3d 598, 607; In the Matter of Sklar (Review Dept. 1993) 2 
Cal. State Bar Ct. Rptr. 602, 619 (A prior record of discipline “…is indicative of a recidivist 
attorney’s inability to conform his or her conduct to the profession’s ethical norms”)).  The 
proposed standard is consistent with and faithful to the Supreme Court’s mandate that we 
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“reform the offender or else remove him from the practice.”  (Giddens v. State Bar (1981) 28 
Cal.3d 730, 734, quoting earlier case).  Finally, Mr. Ham also states that the ABA standards do 
not contain such a concept.   In fact, the ABA standards state that disbarment is generally 
appropriate for repeat offenders (see ABA Standard 8.1).1 
 

6.  Trust Fund Violations.  
 
Current Standard 2.2(b) requires a 90-day minimum suspension for all violations of the 

trust fund rule (Rule of Professional Conduct 4-100).   OCTC’s proposal would substantially 
relax the standard by allowing less discipline to be imposed for some violations not involving 
misuse of entrusted funds.   Mr. Ham argues that the rule should be made even more lenient, so 
that private reprovals can be imposed for actual trust money violations.  However, as Mr. Ham 
recognizes (page 5, last full par.), the standards are only guidelines.   In really mitigated cases, 
the State Bar Court has discretion to impose less than the 90-day minimum (see In the Matter of 
Bleecker (Review Dept. 1990) 1 Cal. State Bar Ct. 119).  However, the standards should reflect 
the normal level of discipline for a given type of misconduct.  OCTC believes a 90-day 
suspension, not a private reproval, is the normal level of discipline to be imposed for trust money 
violations (see Aronin v. State Bar (1990) 52 Cal.3d 276, 191 (applying the 90-day suspension 
standard for trust account violations)).   
 

7.  Sexual Relations With Clients.    
 
OCTC proposes a standard whereby attorneys who engage in improper sexual relations 

with their clients will receive some period of actual suspension.  Mr. Ham opposes this proposal, 
arguing that there is no history of insufficient discipline being imposed in such cases.   However, 
this argument misapprehends the purpose of the standards.  The standards are not intended to 
increase discipline levels,2 but to provide guidance to the Courts and parties, and to ensure 
consistency in the application of the disciplinary system.   We note, by the way, that violations of 
the sex-with-clients rule may result in long actual suspensions or, as in the Hearing Department’s 
pending recommendation in the Marshall case in which the respondent was found to have had 
sexual relations with incarcerated clients, disbarment.  (A copy of the Hearing Department’s 
decision in Marshall is attached as Exhibit D.) 

 
FISCAL / PERSONNEL IMPACT 
 

Adoption of the proposed revisions to the Standards would not have any fiscal or 
personnel impact upon the State Bar of California. 
 

                                                 
1 ABA Standard 8.1 provides: “Disbarment is appropriate when a lawyer: 
“(a) intentionally violates the terms of a prior disciplinary order and such violation causes injury to a client, the 
public, the legal system, or the profession; or 
“(b) has been suspended for the same or similar misconduct, and intentionally engages in further similar acts of 
misconduct.” 
2 There is one exception ─ the proposal to require disbarment in default cases. 
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BOARD BOOK/ ADMINISTRATIVE MANUAL IMPACT 
 

Adoption of the proposed revisions to the Standards would not have any impact upon the 
Board Book or the Administrative Manual of the State Bar of California. 
 
PROPOSED BOARD COMMITTEE RESOLUTION 
 

The Office of the Chief Trial Counsel has recommended to the Board Committee on 
Discipline Oversight that it adopt the following resolution: 
 

RESOLVED, following expiration of the public comment period 
with one public comment having been received, that the Board 
Committee on Discipline Oversight, hereby recommends to the 
Board of Governors that it adopt the proposed revisions to the 
Standards for Attorney Sanctions for Professional Misconduct, in 
the form attached hereto as Exhibit A 

 
The Office of the Chief Trial Counsel has recommended to the Board of Governors that it 

adopt the following resolution: 
 
PROPOSED BOARD RESOLUTION 
 

RESOLVED, following expiration of the public comment period 
with one public comment having been received, and upon 
recommendation of the Board Committee on Discipline Oversight, 
the Board of Governors hereby adopts proposed revisions to the 
Standards for Attorney Sanctions for Professional Misconduct, in 
the form attached hereto as Exhibit A 

 
Attachments 
 



 

EXHIBIT A 

PROPOSED REVISIONS TO THE STANDARDS FOR ATTORNEY 
SANCTIONS FOR PROFESSIONAL MISCONDUCT 

 
STANDARD 1.2(b)  
 
“Aggravating circumstance” is an event or factor established clearly and convincingly by the 
State Bar as having surrounded a member’s professional misconduct and which demonstrates 
that a greater degree of sanction than set forth in these standards for the particular act of 
professional misconduct found or acknowledged is needed to adequately protect the public, 
courts and legal profession.  
Circumstances which shall be considered aggravating are: 

(i) the existence of a prior record of discipline and the nature and extent of that record (see 
also standard 1.7); 

(ii) that the current misconduct found or acknowledged by the member evidences multiple 
acts of wrongdoing or demonstrates a pattern of misconduct; 

(iii) that the member’s misconduct was surrounded by or followed by bad faith, dishonesty, 
concealment, overreaching, or other violations of the State Bar Act or Rules of 
Professional Misconduct; or if trust funds or trust property were involved, refusal or 
inability to account to the client or person who is the object of the misconduct for 
improper conduct toward said funds or property; 

(iv) that the member’s misconduct harmed significantly a client, the public or the 
administration of justice; 

(v) that the member demonstrated indifference toward rectification of or atonement for the 
consequences of his or her misconduct; 

(vi) that the member displayed a lack of candor and cooperation to any victims of the 
member’s misconduct or to the State Bar during disciplinary investigation or 
proceedings; 

(vii) bad faith obstruction of the disciplinary proceeding by intentionally failing to 
comply with rules or orders of the State Bar Court; 

(viii) refusal to acknowledge wrongfulness of conduct; 
(ix) substantial experience in the practice of law; 
(x) illegal conduct, including that involving the use of controlled substances; or 
(xi) defaulting during the State Bar Court proceeding. 

 
STANDARD 1.2(e) 
“Mitigating circumstance” is an event or factor established clearly and convincingly by the 
member subject to a disciplinary proceeding as having caused or underlain the member’s 
professional misconduct and which demonstrates that the public, courts, and legal profession 
would be adequately protected by a more lenient degree of sanction than set forth in these 
Standards for the particular act of professional misconduct found or acknowledged.  
Circumstances which shall be considered mitigation are: 
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(i) absence of any prior record of discipline over many years of practice coupled with 
present misconduct which is not deemed serious; 

(ii) good faith of the member; 
(iii) lack of harm to the client or person who is the object of the misconduct; 
(iv) extreme emotional difficulties or physical disabilities suffered by the member at the 

time of the act of professional misconduct which expert testimony establishes was 
directly responsible for the misconduct; provided that such difficulties or disabilities 
were not the product of any illegal conduct by the member, such as illegal drug or 
substance abuse; and further provided that the member has established through clear 
and convincing evidence that he or she no longer suffers from such difficulties or 
disabilities;  

(v) spontaneous candor and cooperation displayed to the victims of the member’s 
misconduct and to the State Bar during disciplinary investigation and proceedings; 

(vi) an extraordinary demonstration of good character of the member attested to by a wide 
range of references in the legal and general communities and who are aware of the full 
extent of the member’s misconduct; 

(vii) objective steps promptly taken by the member spontaneously demonstrating remorse, 
recognition of the wrongdoing found or acknowledged which steps are designed to 
timely atone for any consequences of the member’s misconduct; 

(viii) the passage of considerable time since the acts of professional misconduct occurred 
followed by convincing proof of subsequent rehabilitation; 

(ix) excessive delay in conducting disciplinary proceedings, which delay is not attributable 
to the member and which delay prejudiced the member followed by convincing proof 
of subsequent rehabilitation; 

(x) inexperience in the practice of law; or 
(xi) voluntary community service which is established by the testimony of at least one 

independent corroborating witness other than the accused attorney.  
 

STANDARD 1.4 DEGREES OF SANCTION AVAILABLE  
 
Subject to these standards and the rules and laws which govern attorney disciplinary proceedings 
conducted by the State Bar, the following sanctions are available upon a finding or 
acknowledgment by a member of professional misconduct:  
 
(a) Admonition.  
 
(b) Reproval.  
 
(c) Suspension from the practice of law:  
 

(i) —stayed suspension:   the execution of suspension may be stayed for a period 
of from one year to five years  A member may be suspended from the practice 
of law for one year, two years, three years, four years, or five years, with 
execution of the suspension stayed, only if such stay and performance of 
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specified rehabilitative or probationary duties by the member during the period of 
the stay or probation is deemed consistent with the purposes of sanctions imposed 
upon the member as set forth in standard 1.3;  
 
(ii) —actual suspension:  A member may be suspended suspension from the 
practice of law for a period of not less than thirty (30) days. 30 days, 60 days, 90 
days, 180 days, one year, 18 months, two years, three years, or four years.  A 
member who is suspended from the practice of law for more than 60 days 
must be ordered to comply with rule 9.20, California Rules of Court.  
Normally, actual suspensions imposed for a two (2) year or greater period shall 
require proof satisfactory to the State Bar Court of the member's rehabilitation, 
present fitness to practice and present learning and ability in the general law 
before the member shall be relieved of the actual suspension  
A member who is suspended for two years or longer must be ordered to 
prove rehabilitation, present fitness to practice law and present learning and 
ability in the general law as a condition of relief from the suspension.  A 
member who is suspended for less than two years may be required to prove 
rehabilitation present learning and ability in the general law as a condition of 
relief from the suspension;  
 
(iii) —a stayed suspension which includes an actual suspension as a condition 
thereof.  

 
(d) Disbarment.  
 
(e) Any interim remedies or final discipline as authorized by section 6007(h), Business and 
Professions Code.” 
 
STANDARD 1.7 EFFECT OF PRIOR DISCIPLINE 
 
(a) If a member is found culpable of professional misconduct in any proceeding in which discipline 
may be imposed and the member has a record of one prior imposition of discipline as defined by 
standard 1.2(f), the degree of discipline imposed in the current proceeding shall be greater than that 
imposed in the prior proceeding unless the prior discipline imposed was so remote in time to the 
current proceeding and the offense for which it was imposed was so minimal in severity that 
imposing greater discipline in the current proceeding would be manifestly unjust.  
 
(b) If a member is found culpable of professional misconduct in any proceeding in which 
discipline may be imposed and the member has a record of two prior impositions of discipline as 
defined by Standard 1.2(f), the degree of discipline in the current proceeding shall must be 
disbarment, irrespective of mitigating circumstances, unless the most compelling mitigating 
circumstances clearly predominate: if each of the following three circumstances applies:  
 
First, the respondent must have received two discrete prior impositions of discipline, i.e., 
the conduct giving rise to the second and third impositions of discipline must have occurred 
after discipline was imposed for the misconduct giving rise to the first and second 
impositions of discipline. 
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Second, the prior record of discipline must have been sufficiently serious.  This is 
established when either  (1) the current misconduct when taken together with the prior 
misconduct evidences a repetitive course of misconduct and/or indifference to disciplinary 
orders; or (2) the prior discipline included a period of actual suspension of one year or 
longer.  
 
Third, the current misconduct must either (1) be sufficiently serious to justify the 
imposition of actual suspension in the absence of prior discipline or (2) involve harm to a 
client or the victim of the misconduct.  
 
(c) None of these standards shall require a prior record of discipline as a prerequisite for imposing 
any appropriate sanction, including disbarment, authorized by these standards for an offense of 
professional misconduct.  
 
PROPOSED STANDARD 1.8 [DEFAULTS] 

In default proceedings, disbarment shall be imposed unless the offense is so minimal in 
severity that imposing disbarment would be manifestly unjust and in those cases the 
discipline shall be at the high end of the applicable standard. 

 
STANDARD 2.2 OFFENSES INVOLVING ENTRUSTED FUNDS OR PROPERTY  
 
(a) Culpability of a member of wilful misappropriation of entrusted funds or property shall result 
in disbarment. Only if the amount of funds or property misappropriated is insignificantly small 
or if the most compelling mitigating circumstances clearly predominate, shall disbarment not be 
imposed. In those latter cases, the discipline shall not be less than a one-year actual suspension, 
irrespective of mitigating circumstances.  
 
(b) Culpability of a member of commingling of entrusted funds or property with personal 
property, or the commission of another violation of rule 4-100(A), Rules of Professional Conduct 
or a violation of rule 4-100(B)(1) or (B)(4), none of which offenses result in the wilful 
misappropriation of entrusted funds or property, shall result in at least a three month actual 
suspension from the practice of law, irrespective of mitigating circumstances. 
 
(c) Culpability of a member for violating rule 4-100(B)(2) and (B)(3) shall result in reproval 
or suspension. 
 
 
PROPOSED STANDARD 2.3.1: OFFENSES INVOLVING SEXUAL RELATIONS WITH 
CLIENTS 
 
Culpability of a member of a willful violation of rule 3-120, Rules of Professional Conduct, 
shall result in actual suspension or disbarment. 
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