In this attachment you will find the following:

e Redline comparison of revised Proposed Rule 3.8 (Draft 4 dated
10/16/15) to the previously circulated Proposed Rule 3.8 (Draft 3.4
dated 9/25/15) which was included in the original agenda posting.

e Clean version of revised Proposed Rule 3.8 (Draft 4 dated 10/16/15)

e Redline comparison of revised Proposed Rule 3.8 (Draft 4 dated
10/16/15) to the current ABA Model Rule 3.8



RRC2 - Rule 3.8 [5-110]
Draft 4 (10/16/15) - COMPARED TO DFT3.2 (9/18/15) — ANNOTATED
For Consideration: October 23, 2015 Meeting

Rule 3.8 [5-110] Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:

(a)refrain from —commencing—or—continuing—to—prosecute—prosecuting® a

charge that the prosecutor knows is not supported by probable cause;

(b)where-aright to-counsel-exists—make reasonable efforts to assure that

the accused has been advised of the right to, and the procedure for
obtaining, counsel and has been given reasonable opportunity to obtain
counsel;

(c)not seek to obtain from an unrepresented accused a waiver of important
pretrial rights unless the tribunal has approved the appearance of the
accused in propria persona;

(d)[ALT 1] make timely disclosure to the defense of all evidence or
information known to the prosecutor that tends to negate the guilt of the
accused or mitigates the offense, and, in connection with sentencing,
disclose to the defense and-te-thetribunal-"all unprivileged mitigating
information known to the prosecutor, except when the prosecutor is
relieved of this responsibility by a protective order of the tribunal;

[ALT 2] comply with all statutory and constitutional obligations, as
interpreted by relevant case law, to make timely disclosure to the
defense of all evidence or information known to the prosecutor that
tends to negate the guilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense and-to-the-tribunal
“all unprivileged mitigating information known to the prosecutor, except
when the prosecutor is relieved of this responsibility by a protective
order of the tribunal;

(e)not subpoena a lawyer in a grand jury or other criminal proceeding to
present evidence about a past or present client unless the prosecutor
reasonably believes:

! Change per 12-4-0 Commission vote at 9/25-26/15 Meeting.
? Change per 14-2-0 Commission vote at 9/25-26/15 Meeting.
% 10/16/15 Drafting team recommendation.

* 10/16/15 Drafting team recommendation.
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(1)the information sought is not protected from disclosure by any
applicable privilege or work product protection;

(2)the evidence sought is essential to the successful completion of an
ongoing investigation or prosecution; and

(3)there is no other feasible alternative to obtain the information;

(f) exercise reasonable care to prevent persons under the supervision or
direction of the prosecutor, including investigators, law enforcement
personnel, employees or other persons assisting or associated with the
prosecutor in a criminal case from making an extrajudicial statement that
the prosecutor would be prohibited from making under Rule 3.6.

(g)When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a convicted defendant did not
commit an offense of which the defendant was convicted, the prosecutor
shall:

(1)promptly disclose that evidence to an appropriate court or authority,
and

(2)if the conviction was obtained in the prosecutor’s jurisdiction,

(i) promptly disclose that evidence to the defendant unless a court
authorizes delay, and

(i) undertake further investigation, or make reasonable efforts to
cause an investigation, to determine whether the defendant was
convicted of an offense that the defendant did not commit.

(h)When a prosecutor knows of clear and convincing evidence establishing
that a defendant in the prosecutor’s jurisdiction was convicted of an
offense that the defendant did not commit, the prosecutor shall seek to
remedy the conviction.

(i) A_prosecutor who, exercising reasonable independent judgment,
determines that evidence does not come within the scope of paragraphs
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(d), (q), or (h) and takes no action, does not violate this Rule even if the
prosecutor’s determination is later found to be error.®

Comment

[1] A prosecutor has the responsibility of a minister of justice and not
simply that of an advocate. This responsibility carries with it _specific
obligations to see that the defendant is accorded procedural justice, that
quilty is decided upon the basis of sufficient evidence, and that special
precautions are taken to prevent and to rectify the conviction of innocent

persons.’

[£2] Paragraph (c) does not forbid the lawful questioning of an uncharged
suspect who has knowingly waived the right to counsel and the right to
remain silent. Paragraph (c) also does not forbid prosecutors from seeking
from an unrepresented accused a reasonable waiver of time for initial
appearance or preliminary hearing as a means of facilitating the accused’s
voluntary cooperation in an ongoing law enforcement investigation.

[23] [To be included only if Commission favors para. (d), ALT1] The
disclosure obligations in paragraph (d) are not limited to these-disclosures
required-by-an-accused’s—constitutional-rights—evidence or information that
is material as defined by Brady v. Maryland and its progeny. Although this
rule_does not incorporate the Brady standard of materiality, it is not
intended to require cumulative disclosures of information, the disclosure of
information that is insubstantial or speculative, or the disclosure of
information that is protected from disclosure by federal or California laws
and rules, as interpreted by cases or court orders. A disclosure’s
timeliness will vary with the circumstances, and this rule is not intended to
impose timing requirements different from those established by statutes,
procedural rules, court orders, and case law interpreting those authorities
and the California and federal constitutions.’

® At 9/25-26/15 meeting, Commission voted 11-4-0 to move the concept of Comment [7] (a safe
harbor provision) of draft 3.2 (9/18/15) into the black letter as new paragraph (i). The Chair
indicated that the specific language should be considered at the October meeting. The
Commission has not yet approved the language proposed by the drafting team. Although
comment [7] provided for a safe harbor for paragraphs (g) and (h), 10/16/15 drafting team
recommendation to add paragraph (d) to the safe harbor.

® At 9/25-26/15 meeting, Commission voted 12-3-0 to include ABA Model Rule 3.8, cmt. [1].
710/16/15 drafting team recommendation.
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[23A] [To be included only if Commission favors para. (d), ALT2] The

disclosure obligations in paragraph (d) apply only with respect to controlling

case law existing at the time of the obligation and not with respect to
subsequent case law that is determined to apply retroactively.

[34] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial
statements that have a substantial likelihood of prejudicing an adjudicatory
proceeding. Paragraph (f) is not intended to restrict the statements which a
prosecutor may make which comply with Rule 3.6(b) or 3.6(c).

[45] Prosecutors are subject to Rules 5.1 and 5.3. Ordinarily, the
reasonable care standard of paragraph (f) will be satisfied if the prosecutor
Issues the appropriate cautions to law- enforcement personnel and other
relevant individuals.

[56] When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a person outside the prosecutor’'s
jurisdiction was convicted of a crime that the person did not commit,
paragraph (g) requires prompt disclosure to the court or other appropriate
authority, such as the chief prosecutor of the jurisdiction where the
conviction occurred. If the conviction was obtained in the prosecutor’s
jurisdiction, paragraph (g) requires the prosecutor to examine the evidence
and undertake further investigation to determine whether the defendant is
in fact innocent or make reasonable efforts to cause another appropriate
authority to undertake the necessary investigation, and to promptly disclose
the evidence to the court and, absent court authorized delay, to the
defendant. Disclosure to a represented defendant must be made through
the defendant’s counsel, and, in the case of an unrepresented defendant,
would ordinarily be accompanied by a request to a court for the
appointment of counsel to assist the defendant in taking such legal
measures as may be appropriate. (See Rules 4.2 and 4.3.)

[67] Under paragraph (h), once the prosecutor knows of clear and
convincing evidence that the defendant was convicted of an offense that
the defendant did not commit, the prosecutor must seek to remedy the
conviction. Depending upon the circumstances, steps to remedy the
conviction could include disclosure of the evidence to the defendant,
requesting that the court appoint counsel for an unrepresented indigent
defendant and, where appropriate, notifying the court that the prosecutor
has knowledge that the defendant did not commit the offense of which the
defendant was convicted.
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[8] This Rule is intended in part to facilitate accuracy and fairness in the

prosecution of an accused by requiring that a prosecutor make certain
disclosures or take certain _action as required by paragraphs (d), (g) and
(h). Paragraph (i), however, recognizes that a prosecutor should be subject
to discipline only if the prosecutor’s determination that such disclosures or
action are not required by those paragraphs is objectively unreasonable.’

8 See note 5.

° 10/16/15 drafting team recommendation.
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Rule 3.8 [5-110] Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:

(@)

(b)

(c)

(d)

(e)

(f)

9

refrain from prosecuting a charge that the prosecutor knows is not supported by probable
cause;

make reasonable efforts to assure that the accused has been advised of the right to, and the
procedure for obtaining, counsel and has been given reasonable opportunity to obtain
counsel;

not seek to obtain from an unrepresented accused a waiver of important pretrial rights
unless the tribunal has approved the appearance of the accused in propria persona;

[ALT 1] make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense all unprivileged mitigating information
known to the prosecutor, except when the prosecutor is relieved of this responsibility by a
protective order of the tribunal;

[ALT 2] comply with all statutory and constitutional obligations, as interpreted by relevant
case law, to make timely disclosure to the defense of all evidence or information known to
the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense all unprivileged mitigating information
known to the prosecutor, except when the prosecutor is relieved of this responsibility by a
protective order of the tribunal;

not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence
about a past or present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege or
work product protection;

(2) the evidence sought is essential to the successful completion of an ongoing investigation
or prosecution; and

(3) there is no other feasible alternative to obtain the information;

exercise reasonable care to prevent persons under the supervision or direction of the
prosecutor, including investigators, law enforcement personnel, employees or other persons
assisting or associated with the prosecutor in a criminal case from making an extrajudicial
statement that the prosecutor would be prohibited from making under Rule 3.6.

When a prosecutor knows of new, credible and material evidence creating a reasonable
likelihood that a convicted defendant did not commit an offense of which the defendant was
convicted, the prosecutor shall:

(1) promptly disclose that evidence to an appropriate court or authority, and
(2) if the conviction was obtained in the prosecutor’s jurisdiction,

(i) promptly disclose that evidence to the defendant unless a court authorizes delay,
and
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(i) undertake further investigation, or make reasonable efforts to cause an investigation,
to determine whether the defendant was convicted of an offense that the defendant
did not commit.

(h) When a prosecutor knows of clear and convincing evidence establishing that a defendant in
the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit,
the prosecutor shall seek to remedy the conviction.

() A prosecutor who, exercising reasonable independent judgment, determines that evidence
does not come within the scope of paragraphs (d), (g), or (h) and takes no action, does not
violate this Rule even if the prosecutor’s determination is later found to be error.

Comment

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an
advocate. This responsibility carries with it specific obligations to see that the defendant is
accorded procedural justice, that guilty is decided upon the basis of sufficient evidence, and that
special precautions are taken to prevent and to rectify the conviction of innocent persons.

[2] Paragraph (c) does not forbid the lawful questioning of an uncharged suspect who has
knowingly waived the right to counsel and the right to remain silent. Paragraph (c) also does
not forbid prosecutors from seeking from an unrepresented accused a reasonable waiver of
time for initial appearance or preliminary hearing as a means of facilitating the accused’s
voluntary cooperation in an ongoing law enforcement investigation.

[3] [To be included only if Commission favors para. (d), ALT1] The disclosure obligations in
paragraph (d) are not limited to evidence or information that is material as defined by Brady v.
Maryland and its progeny. Although this rule does not incorporate the Brady standard of
materiality, it is not intended to require cumulative disclosures of information, the disclosure of
information that is insubstantial or speculative, or the disclosure of information that is protected
from disclosure by federal or California laws and rules, as interpreted by cases or court orders.
A disclosure’s timeliness will vary with the circumstances, and this rule is not intended to impose
timing requirements different from those established by statutes, procedural rules, court orders,
and case law interpreting those authorities and the California and federal constitutions.

[BA] [To be included only if Commission favors para. (d), ALT2] The disclosure
obligations in paragraph (d) apply only with respect to controlling case law existing at the time of
the obligation and not with respect to subsequent case law that is determined to apply
retroactively.

[4] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that have a
substantial likelihood of prejudicing an adjudicatory proceeding. Paragraph (f) is not intended to
restrict the statements which a prosecutor may make which comply with Rule 3.6(b) or 3.6(c).

[5] Prosecutors are subject to Rules 5.1 and 5.3. Ordinarily, the reasonable care standard of
paragraph (f) will be satisfied if the prosecutor issues the appropriate cautions to law-
enforcement personnel and other relevant individuals.

[6] When a prosecutor knows of new, credible and material evidence creating a reasonable
likelihood that a person outside the prosecutor’s jurisdiction was convicted of a crime that the
person did not commit, paragraph (g) requires prompt disclosure to the court or other
appropriate authority, such as the chief prosecutor of the jurisdiction where the conviction
occurred. If the conviction was obtained in the prosecutor’s jurisdiction, paragraph (g) requires
the prosecutor to examine the evidence and undertake further investigation to determine
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whether the defendant is in fact innocent or make reasonable efforts to cause another
appropriate authority to undertake the necessary investigation, and to promptly disclose the
evidence to the court and, absent court authorized delay, to the defendant. Disclosure to a
represented defendant must be made through the defendant’s counsel, and, in the case of an
unrepresented defendant, would ordinarily be accompanied by a request to a court for the
appointment of counsel to assist the defendant in taking such legal measures as may be
appropriate. (See Rules 4.2 and 4.3.)

[7] Under paragraph (h), once the prosecutor knows of clear and convincing evidence that the
defendant was convicted of an offense that the defendant did not commit, the prosecutor must
seek to remedy the conviction. Depending upon the circumstances, steps to remedy the
conviction could include disclosure of the evidence to the defendant, requesting that the court
appoint counsel for an unrepresented indigent defendant and, where appropriate, notifying the
court that the prosecutor has knowledge that the defendant did not commit the offense of which
the defendant was convicted.

[8] This Rule is intended in part to facilitate accuracy and fairness in the prosecution of an
accused by requiring that a prosecutor make certain disclosures or take certain action as
required by paragraphs (d), (g) and (h). Paragraph (i), however, recognizes that a prosecutor
should be subject to discipline only if the prosecutor's determination that such disclosures or
action are not required by those paragraphs is objectively unreasonable.

RRC2 - [3.8][5-110] - Rule - DFT4 (10-16-15) - CLEAN.docx Page 3 of 3



RRC2 - Rule 3.8 [5-110]
Draft 4 (10/16/15) — COMPARED TO ABA Model Rule 3.8 — REDLINE
For Consideration: October 23, 2015 Meeting

Rule 3.8 [5-110] Special Responsibilities of a Prosecutor
The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable
cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the
procedure for obtaining, counsel and has been given reasonable opportunity to obtain
counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights;such

as-theright-to-a-preliminan-hearing unless the tribunal has approved the appearance of the

accused in propria persona,;

(d) [ALT 1] make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense and-te—the-tribunal-all unprivileged
mitigating information known to the prosecutor, except when the prosecutor is relieved of
this responsibility by a protective order of the tribunal;

[ALT 2] comply with all statutory and constitutional obligations, as interpreted by relevant
case law, to make timely disclosure to the defense of all evidence or information known to
the prosecutor that tends to negate the quilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense all unprivileged mitigating information
known to the prosecutor, except when the prosecutor is relieved of this responsibility by a
protective order of the tribunal;

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence
about a past or present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege_or
work product protection;

(2) the evidence sought is essential to the successful completion of an ongoing investigation
or prosecution; and

(3) there is no other feasible alternative to obtain the information;

eenelemna%ren—ef—the—aeeused—and—exermse reasonable care to prevent persons under the

supervision or direction of the prosecutor, including investigators, law enforcement
personnel, employees or other persons assisting or associated with the prosecutor in a
criminal case from making an extrajudicial statement that the prosecutor would be prohibited
from making under Rule 3.6-erthis-Rule.

(g) When a prosecutor knows of new, credible and material evidence creating a reasonable
likelihood that a convicted defendant did not commit an offense of which the defendant was
convicted, the prosecutor shall:
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(1) promptly disclose that evidence to an appropriate court or authority, and
(2) if the conviction was obtained in the prosecutor’s jurisdiction,

(i) promptly disclose that evidence to the defendant unless a court authorizes delay,
and

(i) undertake further investigation, or make reasonable efforts to cause an investigation,
to determine whether the defendant was convicted of an offense that the defendant
did not commit.

(h) When a prosecutor knows of clear and convincing evidence establishing that a defendant in
the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit,
the prosecutor shall seek to remedy the conviction.

(i) A prosecutor who, exercising reasonable independent judgment, determines that evidence
does not come within the scope of paragraphs (d), (q), or (h) and takes no action, does not
violate this Rule even if the prosecutor’'s determination is later found to be error.

Comment

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an
advocate. This responsibility carries with it specific obligations to see that the defendant is
accorded procedural justice, that guiltquilty is decided upon the basis of sufficient evidence, and
that speC|aI precautlons are taken to prevent and to rectlfy the conV|ct|on of mnocent persons.

aeeused—pepsen& Paragraph (c) does not apply—heweve#teﬂanﬁaeeusedappeaﬂﬂguppe—sw%h
the-approval-of-the-tribunal—Ner-dees-it-forbid the lawful questioning of an uncharged suspect
who has knowingly waived the rghtsright to counsel and sierce-the right to remain silent.

Paragraph (c) also does not forbid prosecutors from seeking from an unrepresented accused a
reasonable waiver of time for initial appearance or preliminary hearing as a means of facilitating
the accused’s voluntary cooperation in an ongoing law enforcement investigation.

[3] [To beincluded only if Commission favors para. (d), ALT1] The disclosure obligations in
paragraph (d) are not limited to evidence or information that is material as defined by Brady v.
Maryland and its progeny. Although this rule does not incorporate the Brady standard of
materiality, it is not intended to require cumulative disclosures of information, the disclosure of
information that is insubstantial or speculative, or the disclosure of information that is protected
from disclosure by federal or California laws and rules, as interpreted by cases or court orders.
A disclosure’s timeliness will vary with the circumstances, and this rule is not intended to impose
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timing requirements different from those established by statutes, procedural rules, court orders,
and case law interpreting those authorities and the California and federal constitutions.

[3J

SHbSt&HH&Lh&FFH—FG—&H—tHdN&dH&LGFF@%hE—BH—bHC—FH%GFeSHTO be mcluded only if Comm|SS|on
favors para. (d), ALT2] The disclosure obligations in paragraph (d) apply only with respect to

controlling case law existing at the time of the obligation and not with respect to subsequent
case law that is determined to apply retroactively.

[54] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that have a
substantlal Ilkellhood of prejudlcmg an adjudlcatory proceedlng ttq—the—eentext—ef—a—eﬂmmal

tsParaqraph (f) is not mtended to restrict the statements WhICh a prosecutor may make which
comply with Rule 3.6(b) or 3.6(c).

[GJ l:Hee—ether—Iawer—Prosecutors are subject to Rules 51 and 53—wh+eh—pelate—te

A ; Ordlnarlly, the
reasonable care standard of paraqraph (N will be satisfied if the prosecutor issues the

appropriate cautions to law- enforcement personnel and other relevant individuals.

[#6] When a prosecutor knows of new, credible and material evidence creating a reasonable
likelihood that a person outside the prosecutor’s jurisdiction was convicted of a crime that the
person did not commit, paragraph (g) requires prompt disclosure to the court or other
appropriate authority, such as the chief prosecutor of the jurisdiction where the conviction
occurred. If the conviction was obtained in the prosecutor’s jurisdiction, paragraph (g) requires
the prosecutor to examine the evidence and undertake further investigation to determine
whether the defendant is in fact innocent or make reasonable efforts to cause another
appropriate authority to undertake the necessary investigation, and to promptly disclose the
evidence to the court and, absent eeurt-autherizedcourt authorized delay, to the defendant.
Consistent-with-the-objectives-of Rules4-2-and-4-3-Disclosure to a represented defendant must
be made through the defendant’s counsel, and, in the case of an unrepresented defendant,
would ordinarily be accompanied by a request to a court for the appointment of counsel to assist
the defendant in taking such legal measures as may be appropriate. (See Rules 4.2 and 4.3.)

[87] Under paragraph (h), once the prosecutor knows of clear and convincing evidence that the
defendant was convicted of an offense that the defendant did not commit, the prosecutor must
seek to remedy the conviction. Necessary-steps-mayDepending upon the circumstances, steps
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to remedy the conviction could include disclosure of the evidence to the defendant, requesting

that the court appoint counsel for an unrepresented indigent defendant and, where appropriate,
notifying the court that the prosecutor has knowledge that the defendant did not commit the
offense of which the defendant was convicted.

[8] This Rule is intended in part to facilitate accuracy and fairness in the prosecution of an
accused by requiring that a prosecutor make certain disclosures or take certain action as
required by paragraphs (d), (g) and (h). Paragraph (i), however, recognizes that a prosecutor
should be subject to discipline only if the prosecutor’s determination that such disclosures or
action are not required by those paragraphs is objectively unreasonable.
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