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The State Bar of California (State Bar) submits this public comment in opposition to the 
Department of Justice’s (DOJ) proposed amendments to 28 C.F.R. Part 77. 
 
“The State Bar is a constitutional entity, placed within the judicial article of the California 
Constitution, and thus expressly acknowledged as an integral part of the judicial function.” In re 
Rose, 22 Cal.4th 430, 438 (2000); see also Cal. Const., art. VI, § 9. Established as a public 
corporation, the State Bar serves as the “administrative arm” of the California Supreme Court 
“for the purpose of assisting in matters of admission and discipline of attorneys.” In re Rose, 22 
Cal.4th at 438 (quoting In re Att’y Discipline Sys., 19 Cal.4th 582, 598-99 (1998); see also Cal. 
Bus. & Prof. Code §§ 6076, 6077 (State Bar’s Board of Trustees has authority, with approval of 
Supreme Court, to formulate and enforce rules of professional conduct for all licensees). In 
exercising its “licensing, regulatory and disciplinary functions,” “protection of the public” is the 
“highest priority of the State Bar.” Cal. Bus. & Prof. Code § 6001.1.1  
 
Under the California Constitution, “Every person admitted and licensed to practice law in this 
State is and shall be a member of the State Bar. . . .” Cal. Const. art VI, § 9. There are currently 
more than 270,000 California licensed attorneys, of which more than 190,000 hold active 
licenses. At any given time, additional lawyers, not licensed in California, are authorized to 
practice in California under one or more of a number of rules permitting the appearance and 
practice by individuals not licensed by the State Bar. See, e.g., Cal. R. Ct. 9.40 (counsel pro hac 
vice); 9.47 (attorneys practicing law temporarily in California as part of litigation).  
 
Among those attorneys licensed or otherwise authorized to practice in California and so subject 
to regulation and discipline by the State Bar are a not insignificant number of attorneys working 

 
1 Although the State Bar conducts its proceedings under statutory authority, the California Supreme Court retains 
inherent jurisdiction over the lawyer discipline and admissions system. See Cal. R. Ct. 9.10(g). 
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for the federal government. Many federal government agencies have offices in California that 
employ California licensed attorneys. California is home to four United States Attorney’s Offices 
that employ attorneys to investigate and prosecute violations of federal criminal statutes. These 
offices operate in California’s four federal judicial districts, all of which have local rules 
requiring lawyers, including Assistant United States Attorneys, to be active members in good 
standing of the State Bar in order to be admitted to the district court’s bar. See  C.D. Cal. L.R. 83-
2.1.1, -2.1.2, -2.1.4; E.D. Cal. L.R. 180(a); N.D. Cal. L.R. 11-1(b); S.D. Cal. L.R. 83.3(c)(1)(a). 
As part of its public protection mission, the State Bar is tasked with regulating and disciplining 
these federal government attorneys. 
 
The regulatory amendments proposed by DOJ would purport to require bar disciplinary 
authorities not to “undertake any investigative steps that seek information or otherwise require 
participation from an attorney for the government” before the Attorney General has the 
opportunity to exercise a “right of review.” 91 Fed. Reg. 10787 (proposed new 28 C.F.R. 
77.5(a)). If the Attorney General exercises this “right of review,” the proposed amendments 
would require the Attorney General to “request that the bar disciplinary authorities suspend any 
parallel investigations or disciplinary proceedings until the completion of the review.” Id. The 
proposed amendments place no time limits on the Attorney General’s review. Nevertheless, if bar 
disciplinary authorities refuse the Attorney General’s request to suspend their own investigation, 
the proposed regulations threaten unspecified “appropriate action” to “prevent the bar 
disciplinary authorities from interfering with” the Attorney General’s review. Id.    
 
The State Bar concurs in the comments submitted by the National Organization of Bar Counsel 
(NOBC) opposing the proposed rulemaking. As explained in detail in the NOBC’s comments, 
the proposed amendments to 28 C.F.R. Part 77 are unprecedented, unnecessary, inappropriate, 
and lack both congressional and constitutional authority. They improperly intrude on the State 
Bar’s authority to regulate, investigate, and pursue discipline for all attorneys licensed or 
otherwise authorized to practice in California. They do nothing to support, and affirmatively 
hinder, the State Bar’s pursuit of its mission to protect the public through regulation and 
discipline. They also fail to promote, and will negatively affect, public confidence in the 
discipline system and the legal profession.  
 
The State Bar writes separately to make several additional points regarding the infirmity of the 
proposed regulations.  
 

1. The Proposed Amendments Violate the Separation of Powers 
 
The proposed amendments unlawfully override Congress’s directions that DOJ attorneys 
licensed and practicing in California be subject to California laws and rules “to the same extent 
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and in the same manner” as other California licensed attorneys. 28 U.S.C. § 530B. The proposed 
amendments also improperly constrain federal courts’ ability to choose to have professional 
misconduct by attorneys appearing before them investigated and acted on by state bar authorities. 
As a result, the proposed amendments effectively arrogate to the Attorney General, a member of 
the Executive Branch, the sole discretion to determine when, how, and by whom DOJ attorneys 
may be investigated for violations of California ethical rules. This effort to concentrate power in 
the Executive Branch, at the expense of authority exercised by and reserved to the Legislative 
and Judicial Branches, violates the separation of powers required by the Constitution.    
 

a. The Proposed Amendments Impermissibly Work an Executive Branch 
Amendment or Repeal of a Congressional Statute 

 
For the reasons set out in the NOBC comment, the proposed amendments are inconsistent with 
the text, history, and intent of Section 530B. By categorically requiring a right of first review and 
reserving to the Attorney General the authority to seek to compel the State Bar to suspend its 
disciplinary investigation in favor of an investigation by DOJ’s Office of Professional 
Responsibility (OPR), the proposed amendments seek to carve out treatment different than that 
accorded other California licensed attorneys for selected DOJ attorneys. This is contrary to 
Section 530B, which requires that DOJ attorneys licensed and practicing in California be subject 
to California statutes and rules governing the legal profession “to the same extent and in the 
same manner as other attorneys in that State.” By requiring action contrary to Section 530B, the 
proposed amendments effectively amend or repeal that statute. This violates the constitutional 
separation of powers. Neither DOJ nor any other part of the Executive Branch has the power to 
repeal or amend a statute. Only Congress does. See Clinton v. City of New York, 524 U.S. 417, 
438 (1998) (“There is no provision in the Constitution that authorizes the President to enact, to 
amend, or to repeal statutes.”); Am. Fed'n of Gov’t Emps. v. Trump, 139 F.4th 1020, 1033 (9th 
Cir. 2025) (same); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952) (“The 
Constitution limits [the President’s] functions in the lawmaking process to the recommending of 
laws he thinks wise and the vetoing of laws he thinks bad. And the Constitution is neither silent 
nor equivocal about who shall make laws which the President is to execute.”).    
 

b. The Proposed Amendments Improperly Constrain the Inherent Discretion of 
Federal Courts to Supervise the Professional Conduct of Attorneys Appearing 
Before Them 

 
Like the state courts, the federal courts retain inherent authority to supervise the professional 
conduct of attorneys appearing before them. See United States v. Miller, 624 F.2d 1198, 1201 (3d 
Cir. 1980) (“The district court’s power to disqualify an attorney derives from its inherent 
authority to supervise the professional conduct of attorneys appearing before it.”). In many 
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instances, federal district courts exercise this inherent authority by referring alleged attorney 
misconduct occurring before their courts to the appropriate state bar agency. See, e.g., C.D. Cal. 
L. R. 83-3.1 (“When alleged attorney misconduct is brought to the attention of the Court, 
whether by a Judge of the Court, any lawyer admitted to practice before the Court, any officer or 
employee of the Court, or otherwise, the Court may, in its discretion, dispose of the matter 
through the use of its inherent, statutory, or other powers; refer the matter to an appropriate 
state bar agency for investigation and disposition; refer the matter to the Standing Committee 
on Discipline; or take any other action the Court deems appropriate.”) (emphasis added).2 By 
indefinitely deferring and so supplanting a state bar’s investigation of allegations referred to it by 
a federal court, the proposed amendments inappropriately constrain the discretion of the federal 
courts to choose when, how, and by whom alleged attorney misconduct occurring before them is 
investigated and disciplined. This violates the separation of powers.  
 

2. The Proposed Amendments Violate the Equal Protection Clause 
 
The proposed amendments would create two classes of litigants who would not have the same 
protections against unethical attorney conduct as other litigants.  
 
First, litigants who are being investigated, prosecuted, or sued by DOJ attorneys would run the 
risk that the Attorney General chooses to indefinitely defer a bar investigation of alleged 
unethical conduct by the DOJ attorneys, leaving those DOJ attorneys able to continue the 
litigation without any resolution of the disciplinary allegations by the bar. In contrast, a bar 
would remain free to pursue investigation and discipline based on allegations of unethical 
conduct by opposing counsel in any case involving litigants being investigated, prosecuted, or 
sued by any other attorneys, including the California Attorney General, a county District 
Attorney, or a local City attorney.  
 
Second, litigants who are seeking remedies against the federal government, for example, 
plaintiffs pursuing causes of action under the Federal Tort Claims Act or habeas corpus 
petitioners, would similarly run the risk that the Attorney General chooses to indefinitely defer a 
bar investigation of alleged unethical conduct by the DOJ attorneys opposing them. On the other 
hand, a bar would remain free to pursue investigation and discipline based on allegations of 
unethical conduct by opposing counsel in any case involving litigants seeking remedies against 
any other defendants, including the State of California or other local government entities. 
 

 
2  In many instances, a referral to the appropriate state bar reflects an exercise of discretion based on practical 
considerations by the federal court. As the NOBC’s comment notes, “While federal courts maintain their own 
disciplinary authority, they may not have the level of investigative or prosecutorial resources available to state 
disciplinary authorities and therefore may, and often do, refer matters to state disciplinary authorities.” 
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Even assuming that the class differentiation need be justified only by a rational basis, the 
proposed rulemaking fails to identify any such basis. As explained in detail in NOBC’s comment, 
the rulemakings purported justifications for diverging from regulations that have been in place   
for 27 years (since 1999) are vague, unsupported by any facts, and provide no valid basis for the 
proposed amendments. As a result, the differential treatment of different classes of litigants that 
results from the proposed amendments violates the Equal Protection Clause.  
 

3. The Statutory and Constitutional Violations Worked by the Proposed Amendments are 
Particularly Disturbing Given the Immense Power Wielded by Federal Prosecutors 

 
As then-Attorney General Robert H. Jackson said in an address to United States Attorneys, 
prosecutors have “more control over life, liberty, and reputation than any other person in 
America” and possess “immense power to strike at citizens, not with mere individual strength, 
but with all the force of government itself.” Robert H. Jackson, U.S. Att’y Gen., Address 
Delivered at the Second Annual Conference of United States Attorneys: The Federal Prosecutor 
1-2 (Apr. 1, 1940) (hereinafter “Jackson”).3  Prosecutors have “broad discretion” to decide how 
“to enforce the Nation’s criminal laws,” and courts afford “the presumption of regularity” to their 
“prosecutorial decisions.” United States v. Armstrong, 517 U.S. 456, 464 (1996) (quotation 
marks omitted). Jackson recognized that the “tremendous” power and discretion that prosecutors 
wield could, in the wrong hands, lead to abuses. Jackson at 1 (“While the prosecutor at his best is 
one of the most beneficent forces in our society, when he acts from malice or other base motives, 
he is one of the worst.”). “He can have citizens investigated and, if he is that kind of person, he 
can have this done to the tune of public statements and veiled or unveiled intimation.” Id. Those 
abuses might culminate in “the most dangerous power of the prosecutor: that he will pick people 
that he thinks he should get, rather than pick cases that need to be prosecuted.” Id. at 4. “It is in 
this realm – in which the prosecutor picks some person whom he dislikes or desires to embarrass, 
or selects some group of unpopular person and then looks for an offense, that the greatest danger 
of abuse of prosecuting power lies. It is here that law enforcement becomes personal, and the real 
crime becomes being unpopular with the predominant or governing group, being attached to the 
wrong political views, or being personally obnoxious to or in the way of the prosecutor himself.” 
Id. at 5. 

To address the power they wield, and the resulting potential for abuse, courts have long 
recognized the need to enforce prosecutors’ strict compliance with ethical rules. See, e.g., United 
States v. Weatherspoon, 410 F.3d 1142, 1148, 1150 (9th Cir. 2005) (prosecutors “must understand 
the different and special place that they occupy in the criminal justice system”; “the ethical bar is 
set higher for the prosecutor than for the criminal defense lawyer – a proposition that has been 
clear for at least seven decades”); Berger v. United States, 295 U.S. 78, 88 (1935) (“The United 

 
3 Available at: https://www.justice.gov/sites/default/files/ag/legacy/2011/09/16/04-01-1940.pdf. 
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States Attorney is the representative not of an ordinary party to a controversy, but of a 
sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at 
all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that 
justice shall be done.”). In accordance with these principles, the California Rules of Professional 
Conduct impose special obligations on criminal prosecutors, including duties not to “institute or 
continue to prosecute a charge that the prosecutor knows is not supported by probable cause” and 
to “make timely disclosure to the defense of all evidence or information known to the prosecutor 
that the prosecutor knows or reasonably should know tends to negate the guilt of the accused 
mitigate the offense, or mitigate the sentence.” See Cal. R. Prof. Conduct 3.8(a), (d).   

The fundamental concerns expressed by then-Attorney General Jackson and the resulting need to 
enforce prosecutor compliance with ethical standards motivated the primary author and supporter 
of Section 530B. See Ethical Standards for Federal Prosecutors Act of 1996: Hearing Before the 
Subcomm. on Courts and Intellectual Property of the House Comm. on the Judiciary, 104th 
Cong., 2d Sess. (1996), pages 6-7 (Comments of Representative Joseph M. McDade, quoting 
Jackson to “illustrate why we need to ensure that our Federal prosecutors act with the highest 
possible ethics” and are “accountable, as all other lawyer[s] in this country are, to charges of 
misconduct and to ethical standards”). Jackson’s concerns directly impelled Section 530B’s 
rejection of DOJ’s efforts at the time to “exempt Federal prosecutors from State Ethics rule” and 
its enshrinement of the longstanding principle that DOJ prosecutors “have always been 
monitored for ethics compliance by independent outside observers: the State or the Federal court. 
That is the way it ought to be, and we would be unwise to abandon this longstanding 
arrangement in favor of some kind of self-regulation internally by DOJ.” Id. at 7-8.  

Jackson’s concerns remain compelling today and continue to demonstrate the need for strict 
adherence to separation of powers, federalism, and equal protection principles to ensure that 
outside, independent bar disciplinary authorities retain the authority and ability to conduct 
investigations of and pursue discipline for ethical violations by DOJ prosecutors. This serves as a 
necessary check to ensure that the tremendous powers exercised by those prosecutors do not run 
afoul of Jackson’s concerns. 

4. The Proposed Amendments Place California Licensed DOJ Attorneys In Conflict with 
Their Obligations Under California Statutes and Rules 

Upon being admitted to practice in California, every lawyer is required to take an oath “to 
support the Constitution of the United States and the Constitution of the State of California, and 
faithfully to discharge the duties of any attorney at law to the best of [their] knowledge and 
ability.” Cal. Bus. & Prof. Code § 6067. Among the duties imposed by statute on California 
licensed attorneys are several that may be inconsistent with demands or directions of their client 
or employer:  
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(a) “To support the Constitution and laws of the United States and of this state.” 

(b) “To maintain the respect due to the courts of justice and judicial officers.” 

(c) “To counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal 
or just.” 

(d) “To employ, for the purpose of maintaining the causes confided to him or her those means only as 
are consistent with truth, and never to mislead the judge or any judicial officer by an artifice or 
false statement of fact.” 

Cal. Bus. & Prof. Code § 6068(a)-(d); see also Cal. R. Prof. Cond. 3.1 (a)(1) (lawyer shall not 
“bring or continue an action, conduct a defense, assert a position in litigation, or take an appeal, 
without probable cause and for the purpose of harassing or maliciously injuring any person”), 3.3 
(lawyer shall not “knowingly make a false statement of fact or law to a tribunal or fail to correct 
a false statement of material fact or law previously made to the tribunal by the lawyer”).State Bar 
investigation of allegations that a DOJ attorney has violated one or more of these duties provides 
an appropriate and necessary incentive for DOJ attorneys to comply with these duties regardless 
of any demand or direction from their employer. The proposed regulations, however, provide the 
Attorney General with authority to indefinitely defer (and so potentially forestall) any State Bar 
disciplinary investigation in favor of an internal DOJ investigation, that is, one controlled by the 
DOJ attorney’s employer. This poses a substantial risk that California licensed DOJ attorneys 
will subordinate these and other duties imposed by California law to the demands and directions 
of DOJ, their employer. 

In addition, all California licensed attorneys have a statutory duty to cooperate and participate in 
any State Bar disciplinary investigation. See Cal. Bus. & Prof. Code § 6068(i) (duty of attorney 
to “cooperate and participate in any disciplinary investigation or other regulatory or disciplinary 
proceeding against himself or herself”). Failure to comply with this statutory duty provides an 
independent basis for discipline. The proposed regulations directly conflict with this duty, and 
expose California licensed attorneys to discipline, by prohibiting California licensed DOJ 
attorneys from cooperating with a State Bar disciplinary investigation pending Attorney General 
review.     

5. The Proposed Amendments Conflict with the State Bar’s Public Protection Mission 
 

The State Bar has been in existence since 1927. Based on its many years of responsibility for 
investigating and pursuing discipline based on allegations of lawyer misconduct, it has unique 
expertise with the California statutes, rules, and case law that define the obligations of California 
licensed attorneys. It deploys this expertise to screen the substantial number of disciplinary 
complaints it receives each year (approximately 21,000 in 2025), investigate those raising 
colorable allegations of attorney misconduct, and file and prosecute disciplinary charges where, 
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after investigation, it determines that there is clear and convincing evidence of an ethical 
violation. It does all this in furtherance of its mission of protecting the public, acting to fulfill the 
primary purposes of attorney discipline, which include: “protection of the public, the courts and 
the legal profession,” “maintenance of the highest professional standards,” and “preservation of 
public confidence in the legal profession.” Rules of Procedure of the State Bar, Title IV, 
Standards for Attorney Sanctions for Professional Misconduct, Standard 1.1. The discipline the 
State Bar may pursue includes disbarment, suspension, or reproval, all public actions that prevent 
an attorney from practicing for some period of time (so stopping the attorney from potentially 
causing additional harm to the public) or at least put the public on notice that the attorney has 
engaged in misconduct (enabling them to factor this into any decision to hire the attorney).  

For at least 27 years, since the passage of Section 530B, the existing DOJ regulations have not 
sought to delay or deter the State Bar from bringing its expertise to bear and, where it determines 
it appropriate in furtherance of its public protection mission, conducting disciplinary 
investigations of and pursuing discipline against California licensed DOJ attorneys. The existing 
regulations are thus consistent with the long-standing recognition that primary authority over 
attorney licensing and regulation rests with the States. See Leis v. Flynt, 439 U.S. 438, 442 
(1979) (per curiam) (“Since the founding of the Republic, the licensing and regulation of 
lawyers has been left exclusively to the States and the District of Columbia within their 
respective jurisdictions. The States prescribe the qualifications for admission to practice and the 
standards of professional conduct. They also are responsible for the discipline of lawyers.”) 
(footnote omitted).  

Contrary to this principle, the proposed regulations would give primacy to DOJ’s own internal 
investigations, indefinitely precluding cooperation with the State Bar and threatening undefined 
consequences if the State Bar refuses a request to stand down. This conflicts with the State Bar’s 
public protection mission for at least two reasons. First, requiring the State Bar to suspend 
indefinitely its disciplinary investigation may effectively preclude the pursuit of any disciplinary 
action by the State Bar – the fading of witness memories, inability to identify and preserve 
necessary evidence, and other normal investigatory consequences of indefinite delay may make 
disciplinary action impossible. Second, DOJ action against DOJ attorneys is limited to 
employment consequences. These do not serve the same public protection purposes as discipline 
because they do not affect the lawyer’s ability to practice law in California. Absent State Bar 
disciplinary action, a California licensed DOJ attorney terminated by DOJ for severe ethical 
violations would remain free to practice in California, exposing the public to potential additional 
harm should the lawyer again engage in professional misconduct. 

The proposed regulations also run contrary to the State Bar’s obligation to act to preserve public 
confidence in the legal profession, doing a disservice to DOJ attorneys by risking further 
degradation of public confidence in their actions. Under Section 530B and the current 
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implementing regulations, DOJ attorneys act with the knowledge that they are subject to and face 
the same bar disciplinary consequences as other attorneys if they violate their ethical obligations. 
Knowing this, courts and the public are more likely to have confidence that DOJ attorneys are 
acting ethically. By carving DOJ attorneys out for special treatment, at the sole discretion of the 
Attorney General, the proposed regulations signal to DOJ attorneys, courts, and the public that 
any independent evaluation of DOJ attorneys’ compliance with ethical rules may be delayed or 
avoided if their actions accord with the Attorney General’s goals. The inevitable consequence 
will be to subject even well-meaning DOJ attorneys to second guessing and questioning whether 
they are acting in accordance with their ethical obligations or in furtherance of a desire to curry 
favor with the Attorney General. This harms public confidence in the actions of DOJ attorneys 
and in the legal profession as a whole.  

6. Conclusion

For all the reasons set forth above, the proposed amendments to 28 C.F.R. Part 77 should not be 
adopted. They are unprecedented, unnecessary, inappropriate, and lack both congressional and 
constitutional authority. They improperly intrude on the State Bar’s authority to regulate, 
investigate, and pursue discipline for all attorneys licensed or otherwise authorized to practice in 
California. They do nothing to support, and affirmatively hinder, the State Bar’s pursuit of its 
mission to protect the public through regulation and discipline. They also fail to promote, and 
will negatively affect, public confidence in the discipline system and the legal profession. 

Sincerely,

Laura Enderton-Speed 
Executive Director, State Bar of California 

George Cardona 
Chief Trial Counsel, State Bar of California 


