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EXECUTIVE SUMMARY

Effective January 1, 2025, new Business and Professions Code section 6173 requires the State
Bar of California to create a voluntary certification program for alternative dispute resolution
(ADR) firms, providers, and practitioners.! This ADR Certification Program (program) aims to
promote adherence to ethical standards for ADR services and establish consumer protection
mechanisms.

State Bar staff formed an ADR Working Group (Working Group, or group). According to its
charge, the Working Group balanced maintaining rigorous professional standards with creating
an inclusive program to accommodate the wide variety of ADR firms, providers, and
practitioners. The Working Group developed a comprehensive certification framework to
promote public confidence and consumer protection in ADR services. Following an initial public
comment period, the Working Group’s recommendations to the State Bar Board of Trustees
(Board) will include, among other topics, State Bar Rules and Procedures regarding qualification
requirements, ethical standards, a tiered certification structure, and recommendations
regarding program administration.

The Working Group adopted six General Principles to provide clear guidance for the Working
Group's subsequent discussions and recommendations regarding specific ADR training and
experience requirements for practitioner certification, and to establish enduring guidelines for
the Board, staff, and future advisory bodies as they implement, evaluate, and expand the
program over time.

The 21-member Working Group began its work on February 12, 2025. To prepare for the first
meeting, staff compiled a list of topics, under general headings, for the Working Group to
review as part of the ADR program. The general headings and corresponding list of topics
formed the basis for creating six subgroups, each tasked with developing recommendations for
the Working Group to adopt. The six subgroups were:

e Requirements for Arbitrators
e Requirements for Mediators
e Provider Organizations

e Tiers

e Complaints and Remedies

e Program Administration

1Because “provider” could be understood to include either a “firm” or a “practitioner,” the Working Group has
defined “Practitioner” as “a person who performs ADR services,” which would include arbitrators and mediators. It
has defined “Provider Organizations” as “an entity, firm, or association that, or an individual who, offers,
coordinates, administers, or provides the ADR services of two or more practitioners.”


https://www.calbar.ca.gov/Portals/0/documents/cc/ADRC-Working-Group-Charge.pdf
https://www.calbar.ca.gov/sites/default/files/portals/0/documents/cc/ADRWG-General-Principles.pdf

On February 10, 2026, after 12 Working Group Meetings, and 41 Subgroup meetings, the group
approved tentative recommendations for informal public comment in nine areas:

Baseline certification requirements for arbitrators

Baseline certification requirements for mediators

Baseline certification requirements for provider organizations
Ethical standards for mediators

Ethical standards for provider organizations

Tiers criteria for arbitrators and mediators

Tiers criteria for provider organizations

General program administration guidelines

Complaints procedures for arbitrators and mediators
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The ADR Working Group also voted to seek public comments on two approaches for addressing
complaints concerning practitioners in court-connected ADR programs. One approach is
proposed by two members of the Working Group, and the other approach is proposed by State
Bar staff.

This report details the comprehensive work and recommendations for program design by the
Working Group.



INTRODUCTION

Effective January 1, 2025, Business and Professions Code section 6173 requires the State Bar to
create a voluntary certification program for ADR firms, providers, and practitioners.

To obtain certification under the program, section 6173, subdivision (b)(1) establishes, at a
minimum, the following requirements:

(A) Arbitrators: Firms, providers, or practitioners comply, “at a minimum,” with the Ethics
Standards for Neutral Arbitrators in Contractual Arbitration as adopted by the Judicial
Council pursuant to section 1281.85 of the Code of Civil Procedure.

(B) Mediators: Firms, providers, or practitioners comply “at a minimum,” with ethical
standards equivalent to the Rules of Conduct for Mediators in Court-Connected
Mediation Programs for General Civil Cases as provided in rules 3.850 to 3.860 of the
California Rules of Court.

(C) All firms, providers, or practitioners have procedures in place for making complaints
about an arbitrator or mediator failing to meet these standards.

(D) All firms, providers, or practitioners have procedures to remedy such failures.

Section 6173, subdivision (b)(2) also requires the program to include different certification
levels or tiers, which must meet the following criteria?:

(A) Higher levels are awarded to firms, providers, or practitioners demonstrating a higher
level of commitment to accountability and consumer protection, based on criteria or
other standards, including, but not limited to, additional education or training, adopted
by the State Bar.

(B) The levels or tiers do not assess the quality of a firm, provider, or practitioner.

State Bar staff formed a Working Group to develop the framework, recommendations, and
implementation strategy for this new certification program. In carrying out its charge,

the Working Group balanced maintaining rigorous professional standards with creating an
inclusive program that accommodates the wide variety of ADR firms, providers, and
practitioners and developed a comprehensive certification framework that promotes public
confidence and consumer protection in ADR services. The Working Group recommends periodic
evaluation of the certification program to determine the program’s effectiveness and inform
ongoing program improvement. The Working Group’s recommendations to the Board will

2 The statute was amended effective January 1, 2026, to require higher levels or tiers to be awarded to firms,
providers, or practitioners that demonstrate a higher level of commitment to accountability and consumer
protection based on criteria or other standards, including additional education or training, adopted by the State
Bar, and deleted the provision requiring the levels or tiers to reference only specified standards of conduct.


https://www.calbar.ca.gov/Portals/0/documents/cc/ADRC-Working-Group-Charge.pdf

include, among other topics, qualification requirements, a tiered certification structure,
complaints and remedies procedures, and program administration guidelines.

OVERVIEW OF THE WORK OF THE WORKING GROUP
WORKING GROUP MEMBERS

The Working Group includes 21 nominated and appointed members. Members were selected
to ensure comprehensive expertise and diverse experience in ADR and ADR program
administration. The group reflects the interests of a broad array of stakeholder groups,
including ADR practitioners and representatives of provider organizations and courts. The
Working Group members are listed below, and their titles, organizations, and areas of ADR
practice are set forth out in Appendix N.

TABLE 1. MEMBERS

Working Group Members

Hon. Risé Pichon, Chair Dr. Jack Goetz, Vice Chair
Nolan Armstrong Claudia Brown Coulter
Dana Curtis Steven Dinkin

Paul Dubow Jenna Ellis

Dario Higuchi Sarah Hodgson

Katy Jones Ron Kelly

Jill Kopeikin Diana Kruze

Kimberly Loew Hon. Jackson Lucky (Ret.)
Cliff Palefsky Mattie Robertson

Eric Tuchmann Christopher Welch

Daniel Yamshon

WORKING GROUP STAFF

The Working Group was staffed by Erika Doherty (State Bar Deputy Executive Director), Mia
Ellis (Deputy Special Counsel, Division of Regulation) and Alan Wiener (Attorney, Division of
Regulation). Mr. Wiener was hired to assist with the development of the State Bar’s
certification program because of his prior experience developing ADR programs and policies,
including the ethical standards, rules of conduct, and complaint procedures referred to in
section 6173.



MEETINGS OF THE WORKING GROUP

The Working Group commenced on February 12, 2025, by reviewing and supplementing a staff-
prepared Topics List for the Working Group to review as part of the ADR Certification Program.
The list formed the basis for creating the six subgroups, which held 41 meetings. The full
Working Group met 12 times to consider the recommendations of each subgroup. This report
outlines the recommendations adopted by the Working Group, and the process by which these
recommendations were considered and adopted.

TABLE 2. MEETINGS

Working Group Meetings

February 12, 2025 October 22, 2025
March 19, 2025 November 20, 2025
April 23, 2025 December 15, 2025
June 18, 2025 January 12, 2026
July 16, 2025 January 21, 2026
August 20, 2025 February 10, 2026

SUBGROUPS

To facilitate its work, the Working Group members volunteered for assignments to subgroups.
The six subgroups charged with developing recommendations for consideration by the full
group were:

1. Complaint and Remedies subgroup, charged with making recommendations concerning
the development of complaint and remedies procedures;

2. Arbitrators Baseline subgroup, charged with making recommendations concerning the
baseline requirements for certification of arbitrators;

3. Mediators Baseline subgroup, charged with making recommendations concerning the
baseline requirements for certification of mediators and mediator ethical standards;

4. Program Administration subgroup, charged with making recommendations concerning
the administration of the certification program;

5. Tiers subgroup, charged with making recommendations concerning the tiers criteria and
levels for certification of practitioners; and



6. Provider Organizations subgroup, charged with making recommendations concerning
the baseline qualification requirements, ethical standards, tiers, and program
administration requirements for provider organizations.

STATUTORY INTERPRETATION AND WORKING GROUP GENERAL PRINCIPLES

As written, section 6173 broadly defines ADR processes to include “mediation, arbitration,
conciliation, or other nonjudicial procedures that involves a neutral party in the decisionmaking
process,” potentially including reference, private trials, and neutral evaluation. The statute also
requires adherence to minimum ethical standards for certification. Arbitrators must comply
with Ethics Standards for Neutral Arbitrators in Contractual Arbitration (adopted by the Judicial
Council pursuant to Code Civ. Proc., § 1281.85). Mediators must comply with ethical standards
equivalent to Rules of Conduct for Mediators in Court-Connected Mediation Programs for
General Civil Cases (Cal. Rules of Court, rules 3.850-3.860). The statute does not refer to other
ethical standards.

The broad definition of the processes outlined in the statute for the certification program led
the Working Group to consider what ADR processes beyond arbitration, mediation, and
conciliation should be included. It also raised the question of whether firms, providers, and
practitioners offering these additional processes should be required to adhere to ethical
standards and maintain complaint and remedy procedures.

State Bar staff concluded that it may, but is not required to, include elements or requirements
beyond those specifically enumerated in the statute, unless such elements/requirements are
specifically prohibited (e.g., the State Bar cannot base tiers on subjective assessments of the
quality of programs). Since the statute explicitly identifies the ethical standards for mediators
and arbitrators, State Bar staff asked the Working Group to focus on certification requirements
for arbitrators, mediators, and provider organizations. The certification requirements to
establish certification for other types of practitioners may be developed later.

As the arbitrator and mediator subgroups began developing recommendations, the Working
Group considered whether to propose minimum qualifications for arbitrators and mediators
beyond those explicitly mandated by the statute. Initially, the subgroups held differing positions
regarding the inclusion of additional training and experience requirements.

Given that the Working Group’s mediator and arbitrator subgroups reached different
preliminary conclusions regarding baseline certification requirements, the Chair, Vice-Chair, and
staff proposed that the Working Group adopt General Principles for the State Bar ADR
Certification. This served two purposes: first, to guide the Working Group’s discussion and
recommendations about specific ADR training and experience requirements for certification of
all types of ADR practitioners; and second, to guide the State Bar Board of Trustees, staff, and
future advisory bodies in years to come, as they implement, evaluate, and possibly expand the
ADR Certification Program. On June 18, 2025, the Working Group adopted the General

Principles.


https://www.calbar.ca.gov/sites/default/files/portals/0/documents/cc/ADRWG-General-Principles.pdf
https://www.calbar.ca.gov/sites/default/files/portals/0/documents/cc/ADRWG-General-Principles.pdf

The General Principles provide, in part, that baseline requirements for certification of all types
of ADR practitioners should include levels of both training and experience. They further provide
that the amount of training required of newer practitioners should generally be higher than
that required for very experienced practitioners. The General Principles also state that the State
Bar should offer, and county bar associations, trainers, and providers should be encouraged to
offer, continuing education that will satisfy training requirements, with reasonable frequency
and at reasonable cost to ADR practitioners.

EXPERT AND PRACTITIONER INPUT

The Working Group received presentations from leaders knowledgeable in ADR processes and
in developing a certification program to inform its own recommendations.

TABLE 3. SPEAKERS

Speaker Brief Presentation Description Meeting Date
Merril Hirsh, Overview of Academy of Court-Appointed Neutrals, March 19, 2025
Esq. Explanation of Court-Appointed Neutrals, and

Standards of the Profession
Daneille Development and Description of the Australian April 23, 2025
Hutchinson, Esq. | National Mediator Accreditation System
Morris M. Comparison of Occupational Registration, Licensing and | June 18, 2025
Kleiner, Ph.D. Certification
Howard Origin and Description of Reflective Practice Sessions in | December 10, 2025
Herman, Esq. the U.S. District Court for the Northern District of

California (presentation to Tiers Subgroup only)

RECOMMENDATIONS

As discussed above, the Working Group members volunteered to serve on subgroups to make
recommendations for the six major areas on the Topics List: Arbitrators, Mediators, Tiers,
Provider Organizations, Program Administration, and Complaints and Remedies. This section
provides a summary of each subgroup’s work, an overview of the recommendations adopted by
the Working Group, and a reference to the appendix containing the tentative recommendations.



ARBITRATOR SUBGROUP

TABLE 4. MEMBERS AND MEETING DATES

Members Meeting Dates

Hon. Jackson Lucky (Ret.) (Lead)

March 10, 2025

Jenna Ells March 24, 2025
Diana Kruze April 7, 2025
Kimberly Loew July 7, 2025

Cliff Palefsky

July 29, 2025

Daniel Yamshon

The Arbitrator Subgroup was tasked with developing recommendations to the Working Group
regarding baseline certification and recertification requirements for arbitrators.

The Subgroup first met on March 10, 2025, and recommended limiting arbitrator certification
requirements to those specified in section 6173, subdivisions (b)(1)(A), (b)(1)(C), and (b)(1)(D).
After subsequent meetings and Working Group discussions, the Subgroup reaffirmed its initial
recommendation that no training or experience should be required, while suggesting an annual
review of relevant standards and statutes. Staff and one Subgroup member proposed
alternative requirements including training and experience. On April 23, 2025, the Working
Group considered both sets of recommendations but deferred a decision for further discussion.

At the next Working Group meeting, on June 18, 2025, the Working Group adopted the General
Principles, which provided, in part: “The baseline requirements for certification of all types of
ADR practitioners should include levels of both training and experience (i.e., ‘personal
gualifications’) indicating that certified practitioners should have the ability to competently
perform the ADR process, at least in simpler matters.”

The Arbitrator Subgroup subsequently met on July 7, 2025, to review its previous
recommendations considering the General Principles. During that meeting, the Subgroup
seemed in agreement with recommending three tracks for certification as an arbitrator:

1. Atrack for arbitrators who are not admitted to practice law, requiring 30 hours of basic
arbitration training, three qualifying arbitrations, and three hours of peer
consultation/case discussion within two years prior to applying for certification;

2. Atrack for arbitrators who are admitted to practice law, requiring eight hours of basic
arbitration at any time and eight hours of continuing or advanced arbitration training,
six qualifying arbitrations, and three hours of peer consultation/case discussion within
two years prior to applying for certification; and



3. Atrack for more experienced arbitrators who have not completed basic arbitration
training, requiring eight hours of continuing or advanced arbitration training, 12
qualifying arbitrations, and three hours of peer consultation/case discussion within two
years prior to applying for certification.

Subsequent emails among the Subgroup members demonstrated that there was not a
Subgroup consensus on such a recommendation. In the absence of a Subgroup consensus, staff
made a staff recommendation to the full Working Group on July 16, 2025, that was based on
what the Subgroup seemed to have agreed to on July 7, 2025. The Working Group discussed
but did not act on this recommendation and referred the matter of arbitrator training and
experience requirements back to the Subgroup for further consideration.

One of the questions raised during the July 16, 2025, Working Group meeting was why an
arbitrator who was admitted to practice law and had 16 hours of arbitration training should be
required to complete six “qualifying arbitrations” while an arbitrator who did not have a Juris
Doctor (JD) and had 30 hours of training would only need to complete three qualifying
arbitrations. Also, the proposal then before the Working Group provided that “‘qualifying
arbitrations’ must extend from appointment through award and must be at least 2 hours in
length.” The long duration of many arbitrations and the frequency with which arbitrations
settle before final adjudication were therefore also raised as factors that might require several
years before a well-trained new arbitrator could achieve certification and therefore be a barrier
to certification.

On July 29, 2025, and July 31, 2025, the Arbitrator Subgroup decided to propose expanding the
previously discussed track for arbitrators who are admitted to practice law to include
arbitrators with a JD or a conflict resolution degree or certificate; to reduce the previously
discussed number of qualifying arbitrations required for this track from six to three; to reduce
the previously discussed basic arbitrator training requirement for arbitrators who are not
admitted to practice (and, as revised, who do not have a JD or a conflict resolution degree or
certificate) from 30 to 24 hours; and to dispense with the previously discussed requirement of
three hours of Peer Consultation/Case Discussion for all tracks.

During several meetings, the Arbitrator Subgroup discussed what should constitute a
“qualifying arbitration” for purposes of satisfying the experience requirements for certification
as an arbitrator. The Subgroup noted that arbitrations frequently involve many contested
hearings before a final merit hearing and many reasons that arbitrations frequently do not
result in a final award. The Subgroup concluded that the key factors in determining whether an
arbitration should count toward the experience requirement for certification is whether the
matter involved an evidentiary hearing, the assessment of credibility of witnesses, and making
a reasoned decision. The Subgroup therefore ultimately recommended that qualifying
arbitrations need not include a final award but “must include a contested hearing with at least
two hours of live testimony and result in a reasoned written award, which may be an interim,
partial, or final award.”



In early August, several Subgroup members and staff and developed both a very general “short
list” of topics that they agreed should be required for 24-hour and 8-hour basic arbitration
trainings and a more detailed, draft list of some more specific subjects that they agreed that
trainers should consider covering under the required topics. The other Subgroup members
concurred with these.

On August 20, 2025, the Working Group approved the Arbitrator’s Subgroup’s recommendations
for baseline certification of arbitrators in concept and resolved that they be circulated for public
comment.

The Working Group is requesting comments on the Proposed Qualification Requirements for
Arbitrators set forth in Appendix A.

Staff request specific comments on whether completion of more than three qualifying
arbitrations should be required for certification of arbitrators. Staff appreciate members’
concerns that arbitrations can have long durations and may not ultimately result in a final
award and agree that experience requirements should not be an unreasonable barrier to
baseline certification of arbitrators but think that the currently proposed definition of
“qualifying arbitration” appropriately addresses these concerns. The public will rely on State
Bar certification as an indication that arbitrators have an appropriate level of experience to
properly fulfill their responsibilities. The Working Group’s proposal to require only three
qualifying arbitrations, as defined, could be satisfied by hearing only six hours of live testimony
and preparing only three reasoned awards. Staff believe that requiring six qualifying
arbitrations is not an unreasonable barrier to certification and will better satisfy the public
expectations of the level of qualification of certified arbitrators and the State Bar’s public
protection obligations.

MEDIATOR SUBGROUP

TABLE 5. MEMBERS AND MEETING DATES

Members Meeting Dates

Dana Curtis (Lead) March 11, 2025
Nolan Armstrong March 26, 2025
Claudia Brown Coulter April 17, 2025
Jill Kopeikin May 12, 2025
Mattie Robertson May 27, 2025
Christopher Welch July 11, 2025
August 1, 2025
August 11, 2025

10



The Mediator Subgroup was tasked with developing recommendations for the Working Group
regarding baseline certification requirements and ethical standards for mediators.

BASELINE REQUIREMENTS FOR MEDIATORS

The Mediator Subgroup met for the first time on March 11, 2025, and reached preliminary
agreement on certain criteria for baseline mediator certification, including training and
experience requirements. On March 19, 2025, the full Working Group discussed the Subgroup’s
initial recommendations, as well as those of the Arbitrator Subgroup, which had recommended
that there be no training or experience requirements for certification as an arbitrator. The
Working Group asked both subgroups to review their initial recommendations in light of the
Working Group discussion and the other subgroup’s recommendations before the next Working
Group meeting.

The Mediator Subgroup met three more times before the next Working Group meeting, which
occurred on April 23, 2025. The Subgroup remained steadfast in its view that there should be
training and experience requirements for certification as a mediator. On April 23, the Subgroup
proposed that, for State Bar certification, a mediator must have completed either: (1) 40 hours
of qualifying mediation training (as defined) or (2) seven hours of continuing or advanced
mediation training (as defined) and at least 25 mediations.

On April 23, 2025, the Working Group again discussed the disparity between the Mediator
Subgroup and the Arbitrator Subgroup recommendations regarding training and experience
requirements for certification. The Working Group again asked the subgroups to reconsider
their recommendations.

The Mediator Subgroup next met on May 12, 2025, and May 27, 2025. During these meetings,
the Subgroup focused on requirements for recertification of mediators. The Subgroup agreed
that recertification should require four hours of training per year, including one hour of ethics.
The Subgroup began discussing whether mediators should also be required to have conducted
recent mediations to be recertified. Subgroup members thought it was important that certified
mediators be active practitioners but were concerned that a significant requirement of recent
mediations could be an obstacle for mediators whose work had become more focused on
training and supervising new mediators or overseeing court panels. The Subgroup therefore
tentatively agreed to recommend requiring only four qualifying mediations within the two
years prior to recertification but also requiring at least 12 hours of mediation-related activity
per year. This “experiential requirement” is broadly defined and may include mediation, co-
mediation, teaching, supervision, and reflective practice group participation.

The Mediator Subgroup presented its recommendations concerning initial certification and
recertification of mediators to the Working Group on June 18, 2025. In addition to three tracks
with different training and experience requirements for initial certification, each of the
recommended tracks and the proposed recertification requirements included at least three
hours of peer feedback or reflective practice group sessions per year.

11



As discussed above, on June 18, 2025, the Working Group adopted the General Principles,
which provided, in part, that “[t]he baseline requirements for certification of all types of ADR
practitioners should include levels of both training and experience.” The General Principles also
provided:

1. The baseline requirements for certification of newer practitioners should generally
require more training and less experience than that required for very experienced
practitioners and should not constitute a significant barrier to certification of newer
practitioners. (See General Principle 2)

2. The baseline requirements for certification of very experienced practitioners should
generally not require as much training as required for newer practitioners; however,
very experienced practitioners should be required to have completed a specified
amount of training within a specified time period. (See General Principle 3)

Following adoption of the General Principles, the Mediator Subgroup reviewed its
recommendations and determined that most were appropriate and consistent with them. The
Subgroup’s initial recommendations provided that certified mediators should generally have
completed 40 hours of mediation training. However, the Subgroup also recognized that some
practitioners have been mediating for many years without completing a 40-hour training. The
Subgroup’s initial recommendation therefore provided that mediators who had not completed
a 40-hour training should be eligible for certification if they had conducted 25 qualifying
mediations within the five years before applying for certification.

However, the Mediator Subgroup became concerned that the certification path for more
experienced mediators could allow a newer mediator to circumvent the 40-hour training
requirement, and its purpose, by conducting 25 mediations in a very short time before applying
for certification. The Subgroup did not consider this appropriate because it believes certified
mediators should, in general, complete 40 hours of qualifying training. The Subgroup therefore
revised its previous recommendation regarding more experienced practitioners in two respects.
It recommended that the mediator have at least five years mediation experience and have
conducted at least five mediations during each of those years. The Subgroup also
recommended that the certification path for more experienced mediators who have not
completed 40 hours of qualifying training should be sunset three years after the certification
program becomes operative. The Subgroup concluded that three years would allow more
experienced mediators without 40 hours of training who wish to be certified ample opportunity
to become certified without taking that training, if they wish to do so.

As discussed above, the Subgroup’s initial recommendation provided that to be recertified,
mediators must have conducted at least four qualifying mediations within the two years prior
to applying for recertification. The Subgroup remained concerned that it would prevent
recertification of mediators who temporarily stopped practicing. The Subgroup therefore
revised its recommendations that certified mediators who wish to temporarily stop mediating
be allowed to place their certification on “inactive status” for up to two years and to complete
the requisite four qualifying mediations within a year after resuming active status and practice.

12



Following the July 16, 2025, Working Group meeting, the Subgroup concluded its review of
requirements by revising the definitions of what constitutes “qualifying mediations” and
“reflective practice—peer discussion” for purposes of initial certification and recertification.
The Subgroup did not change its previous recommendation concerning the amount of training,
experience, and reflective practice—peer discussion required for baseline certification and
recertification of mediators.

On August 20, 2025, the Mediators Subgroup presented its final recommendations for initial
certification and recertification to the Working Group. The Working Group adopted the
recommendation; however, it rejected the Subgroup’s proposed reflective practice—peer
discussion requirement. The Working Group also modified the definition of a qualifying
mediation by removing that inclusion of a joint session but added joint sessions to the list of
topics that must be covered in 40-hour trainings. These tentatively approved requirements are
set forth in Appendix B.

The Working Group is requesting comments on the Proposed Qualification Requirements for
Mediators set forth in Appendix B.

ETHICAL STANDARDS FOR STATE BAR CERTIFIED MEDIATORS

Section 6173 requires that certified mediators comply with ethical standards that are
“equivalent to” the Rules of Conduct for Mediators in Court-Connected Mediation Programs for
General Civil Cases as provided in California Rules of Court, rules 3.850 to 3.860. After the
Subgroup was formed, Subgroup lead and staff prepared a redline version of Rules of Court
3.850-3.860 that would make them more generally applicable to the ADR Program and
appropriate to be adopted by the State Bar Board as Ethical Standards for State Bar Certified
Mediators.

On July 11, 2025, the Subgroup considered Rule of Court 3.855(b), which provides, in pertinent
part:

(1) A mediator must make reasonable efforts to keep informed about matters that
reasonably could raise a question about his or her ability to conduct the proceedings
impartially, and must disclose these matters to the parties. These matters include:

(A) Past, present, and currently expected interests, relationships, and affiliations of a
personal, professional, or financial nature . . ..

The Subgroup had a robust discussion of whether this provision requires a mediator to disclose
prior mediations they conducted involving a party or a lawyer in the current mediation. Most
Subgroup members agreed that such disclosure is required because prior or other pending
mediations could reasonably raise a question about a mediator’s ability to conduct a mediation
impartially. The Subgroup discussed, at length, whether the State Bar Ethical Standards based
on Rule of Court 3.855(b)(1) should make this disclosure obligation explicit. However, because
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some mediators are resistant to making such disclosures, and because they may raise issues
regarding tracking past cases, the Subgroup thought this change deserved more consideration.

On July 16, 2025, the Subgroup presented a draft of the redline version of the Rules of Court,
which it was still discussing and revising, to the Working Group for its information and
preliminary input. Working Group members raised several questions, including about the
deletion of the requirement in Rule of Court 3.860(a) that mediators request that mediation
participants complete attendance sheets, and about the consequences for violating the
proposed rule prohibiting a mediator’s fee from being contingent on the outcome of a
mediation. The Subgroup discussed these questions as it continued its revision of the redline.

On August 1, 2025, the Subgroup continued discussing whether the State Bar Ethical Standard
based on Rule of Court 3.855(b)(1)(A) should explicitly state that certified mediators must
disclose previous mediations involving a participant in the current mediation and concluded
that it should. The Subgroup therefore recommended that Standard 6(b)(1)(A) of the State Bar
Ethical Standards require disclosure of “[p]ast, present, and currently expected interests,
relationships, and affiliations of a personal, professional, or financial nature, including past and
currently pending mediations for a party or a participant.”

The Subgroup also discussed Rule of Court 3.858(d), which prohibits a mediator from soliciting
business from a participant in a pending mediation proceeding. Although some members
thought that such a prohibition would be important, the Subgroup recognized that a blanket
prohibition against accepting new business from a participant in an ongoing mediation would
be objectionable to some mediators and potentially discourage them from becoming certified.
The Subgroup therefore recommended that State Bar Ethical Standards instead require
certified mediators to disclose if they might accept other business from a participant while the
current matter is pending. Such a disclosure would enable parties and attorneys who are
concerned about a certified mediator accepting new business from another participant to
discuss this concern with the mediator and/or select another mediator. This approach is
modeled after a requirement in Standard 12(b)(1) of the Judicial Council Ethics Standards for
Neutral Arbitrators in Contractual Arbitration, which section 6173 requires State Bar certified
arbitrators to comply with. The Subgroup also agreed to suggest that the Working Group or the
State Bar recommend that the Judicial Council review and perhaps revise the Rules of Conduct
for Court-Connected Mediators to address these issues.

On August 20, 2025, the Working Group resolved to approve in concept the Ethical Standards
for State Bar Certified Mediators as proposed, and that the standards be circulated for public
comment. These tentatively approved requirements are set forth in Appendix D.

The Working Group is requesting comments on the Proposed Ethical Standards for State Bar
Certified Mediators set forth in Appendix D.
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TIERS SUBGROUP FOR ARBITRATORS AND MEDIATORS

TABLE 6. MEMBERS AND MEETING DATES

Members Meeting Dates

Dr. Jack Goetz (Lead)

September 8, 2025

Dana Curtis September 26, 2025
Paul Dubow October 8, 2025
Diana Kruze October 21, 2025

Hon. Jackson Lucky (Ret.)

October 30, 2025

Daniel Yamshon

November 4, 2025

December 10, 2025
January 9, 2026
January 16, 2026

The Tiers Subgroup was tasked with developing recommendations to the Working Group
regarding levels or tiers for certification.

Section 6173, subdivision (b)(2) requires that the certification program includes different levels
or tiers for certification that meet both of the following requirements:

(A) Higher levels or tiers are awarded to firms, providers, or practitioners that
demonstrate a higher level of commitment to accountability and consumer
protection based on criteria or other standards, including, but not limited to,
additional education or training, adopted by the State Bar.

(B) The levels or tiers do not reflect an assessment of the quality of a firm, provider, or
practitioner.

The Tiers Subgroup’s first few meetings in September included brainstorming ideas on what
should be included in requirements for tiers certification. Subgroup members collectively
identified more than 30 criteria that could potentially serve as factors in determining
certification tiers. The Subgroup members then prioritized these ideas for purposes of
discussion and began by discussing the ideas that received the highest aggregate priority. The
Subgroup continued meeting in October to determine whether each item should be included as
a criterion for higher tiers.

During the October 30, 2025, Tiers Subgroup meeting, staff presented a draft tiers structure for
the Subgroup’s initial consideration. This structure categorized each criterion that the Subgroup
had agreed should be a factor as either required or an elective for certification at the baseline

level or at three higher tiers. Ultimately, the Subgroup proposal included 26 criteria across eight
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categories (such as training, experience, and professional development). These criteria combine
statutory, ethical, and baseline certification requirements that the Working Group has
tentatively approved, along with additional measures that reflect stronger accountability and
consumer protection.

The Tiers Subgroup made its initial recommendations to the Working Group on November 20,
2025. The proposed Tiers Structure is complex and involved more than 100 separate decisions.
To help Working Group leadership and staff identify key issues and organize the discussion,
Working Group members were invited to provide their preliminary input through a survey
before the November 20, 2025 meeting.

The Working Group considered the Tiers Subgroup recommendations on November 20, 2025,
December 15, 2025, and January 12, 2026. At those meetings, the Working Group referred
some proposed tiers criteria back to the Subgroup for further consideration. The Working Group
concluded its consideration of all tiers criteria for arbitrators and mediators on January 21, 2026.

The tentatively approved Tiers Structure for Arbitrators is forth in Appendix F and the proposed
Tiers Structure for Mediators is set forth in Appendix G.3

The Working Group is requesting comments on the Proposed Tiers Structure for Arbitrators
set forth in Appendix F and the Proposed Tiers Structure for Mediators set forth in Appendix G.

PROVIDER ORGANIZATIONS SUBGROUP

TABLE 7. MEMBERS AND MEETINGS DATES

Members Meeting Dates

Jenna Ellis (Lead)

September 9, 2025

December 1, 2025

Dario Higuchi

September 22, 2025

December 8, 2025

Katy Jones

October 6, 2025

December 10, 2025

Kimberly Loew

October 27, 2025

January 6, 2026

Cliff Palefsky

October 28, 2025

January 16, 2026

Eric Tuchmann

November 5, 2025

February 2, 2026

Christopher Welch

November 17, 2025

3 The statute requires that the certification program includes levels or tiers for firms or provider organizations as
well as for practitioners. The Tiers Subgroup’s initial brainstorm list included ideas for tiers for provider
organizations, but the Subgroup later concluded that its members did not have the expertise to make such
recommendations. The Subgroup therefore requested that the Working Group Chair assign the development of
tiers for provider organizations to the Provider Organizations Subgroup, and the Chair did so on November 20,
2025.

16



The Provider Organization Subgroup was tasked with developing recommendations to the
Working Group regarding ethical standards, baseline qualification requirements, tiers, and
program administration requirements for provider organizations. All the Subgroup members
hold senior administrative positions within provider organizations, with responsibility for high-
level programmatic oversight, except Mr. Palefsky, who is a consumer-employment attorney.

ETHICAL STANDARDS FOR STATE BAR CERTIFIED PROVIDER ORGANIZATIONS

The Provider Organization Subgroup discussed ethical standards in every meeting except
December 1, 2025, December 8, 2025, and January 6, 2026. The development of ethical
standards for provider organizations was important and challenging, because there was no
current or recent model to work from. The Subgroup started with the CPR-Georgetown
Principles for ADR Provider Organizations, which were developed in 2002 but are not known to
have been adopted by any of the major provider organizations. Moreover, the CPR-Georgetown
Principles do not address the extensive and unique obligations of arbitrators and provider
organizations under the California Arbitration Act (Code of Civil Procedure section 1280 et seq.)
or the Ethics Standards for Neutral Arbitrators in Contractual Arbitration adopted by the Judicial
Council as required by Code of Civil Procedure section 1281.85. The work of the Provider
Organization Subgroup in developing ethical standards for provider organizations was therefore
truly groundbreaking and complex.

The Subgroup’s recommendations regarding Ethical Standards for State Bar Certified Provider
Organizations are set forth in Appendix E. This appendix also sets forth alternative staff
recommendations concerning Ethical Standards 1a and 2. The reasons for these alternative
recommendations are summarized below. Detailed summaries of the Subgroup’s discussions
regarding Ethical Standards for Provider Organizations are contained in December 15, 2025,
and February 10, 2026, Subgroup reports.

Standard 1, Definitions

Proposed Standard 1 defines key terms for the Ethical Standards, largely adopting definitions
from existing Judicial Council ethics standards. A central disagreement concerns the definition
of “alternative dispute resolution” (ADR).*

The Subgroup recommends defining ADR as “arbitration, mediation and any other process
defined in Cal. Bus. & Prof. Code § 6173,” arguing this aligns with the governing statute and
would automatically incorporate future amendments.

Staff have several concerns with the Subgroup proposal. Section 6173 omits common ADR
processes (such as neutral evaluation, private judging, and reference), uses unclear language

4 The definition of ADR has implications throughout the certification program but was originally proposed by the
Provider Organization Subgroup. The Subgroup’s recommendation was discussed, revised, and adopted by the
Working Group on February 10, 2026. The definition and a proposed staff alternative are set forth in Appendix K,
as proposed State Bar Rule 3.1100(a).
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(“nonjudicial procedure”), may exclude facilitative or non-decision-focused processes, and
would require readers to consult multiple documents to understand the ethical standards.

Staff propose basing the definition of ADR on the Judicial Council’s definition set forth in Rule of
Court 3.800(1), which provides: "‘Alternative dispute resolution process’ or ‘ADR process’
means a process, other than formal litigation, in which a neutral person or persons resolve a
dispute or assist parties in resolving their dispute.”

The Working Group and staff alternative proposed definitions are set forth in both Appendix E
(Proposed Ethical Standards for State Bar Certified Provider Organizations) and Appendix K
(Proposed Alternative Dispute Resolution Certification Program Rules.) Comments are
requested on both proposed definitions.

Standard 2, Applicability

Proposed Standard 2 addresses when the Ethical Standards for State Bar Certified Provider
Organizations apply. The Working Group recommends limiting applicability: certified providers
would comply with the standards in arbitrations and mediations only when the ADR services is
conducted in California or governed by California law.

Staff take a broader view that State Bar certification creates public expectations that core
ethical principles—such as fairness, impartiality, respect for professional independence, and
truthful marketing—apply wherever a certified provider operates, including outside California.
Limiting these obligations could undermine the credibility of the certification program and
result in negative publicity if a State Bar certified practitioner violates core ethical principles
when administering an ADR process that is pending in another state.

At the same time, staff recognize that some ethical requirements are highly California-specific
and should not apply to matters with no California connection. Staff therefore recommends
“carve-outs” for certain provisions, most notably the detailed disclosure requirements akin to
the California consumer arbitrations required by Standard 8 of the Judicial Council Ethics
Standards for Neutral Arbitrators in Contractual Arbitrations, which the proposed State Bar
Ethical Standards for Provider Organizations would otherwise require provider organizations to
supply to arbitrators. Staff also recommend carving out proposed requirements to decline
services after specific consumer objections (proposed Standard 6e) and to disclose the
availability of State Bar complaint procedures (proposed Standard 7a), as these are more
California-specific.

On February 10, 2026, the Working Group tentatively approved the Subgroup recommendations
regarding the Ethical Standards for State Bar Certified Provider Organizations are set forth in
Appendix E.

The Working Group and staff are requesting comments on the Proposed Ethical Standards for
State Bar Certified Provider Organizations and the Alternative Staff Proposals set forth in
Appendix E.
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TIERS FOR PROVIDER ORGANIZATIONS

At the November 20, 2025, Working Group Meeting, the Tiers Subgroup Lead reported that
members of the Tiers Subgroup identified possible criteria that might be appropriate for
Provider Organization Tiers. The Tiers Subgroup did not include members who administer
provider organizations, so Tiers Subgroup members requested that the Provider Organization
consider these possible criteria. On November 20, 2025, the Working Group Chair assigned the
development of tiers for provider organizations to the Provider Organization Subgroup.

The Provider Organization Subgroup initially discussed Tiers Criteria for Provider Organizations
on December 8 and December 10, 2025. The Subgroup initially recommended 14 tiers criteria
to the Working Group on December 15, 2025. On that date, the Working Group began
discussing these recommendations and tentatively approved four of the 14 criteria descriptions
and tiers requirements.

On January 6, 2026, the Provider Organizations Subgroup discussed feedback from Working
Group members regarding the Subgroup’s remaining ten initially proposed tiers criteria for
provider organizations. In response to those comments, the Subgroup revised its proposed
definition of “live” trainings to clarify that the content for these trainings “should cover current,
up-to-date topics and may include repeat topics from previous years.” The Subgroup also
clarified the definition to state that the live trainings may be recorded for future viewing and
added a 15th proposed elective tier for providers that make recorded ADR skills and/or ethics
trainings available to practitioners and others not affiliated with the provider organizations.

The Provider Organizations Subgroup submitted its revised recommendations regarding tiers
for provider organizations to the Working Group on January 21, 2026, and the Working Group
adopted those recommendations. Overall, the criteria aim to raise ethical and professional
standards, ensure continuous education and accountability, and promote transparency and
quality in ADR services beyond the minimum legal requirements.

The Working Group’s tentatively approved tiers structure for provider organizations is set forth
in Appendix H.

The Working Group is requesting comments on the Proposed Tiers Structure for Provider
Organizations set forth in Appendix H.

ADMINISTRATIVE AND BASELINE QUALIFICATION REQUIREMENTS FOR PROVIDER
ORGANIZATIONS

The Provider Organization Subgroup met and developed its recommendations regarding
administrative and baseline qualification requirements for provider organizations on December
8, 2025, January 6, 2026, January 16, 2026, and February 2, 2026. The Subgroup
recommendations included requirements about business licenses, registration, insurance,
staffing. The recommendations also included requirements to disclose equity ownership of the
provider organization, information about the certification statuses of the provider organization
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and its affiliated practitioners, and information about the State Bar complaint procedures on
the provider organization’s website. The Subgroup also recommended an ongoing duty to
update this information on the organization’s website. There is significant overlap between the
Subgroup’s administrative, application, and qualification requirements.

The Working Group considered and tentatively approved the Subgroup’s administrative and
gualification requirements on January 21, 2026, and February 10, 2026. The tentatively
approved Baseline Qualification Requirements for Provider Organizations are set forth in
Appendix C and the tentatively approved Program Administration Requirements for Provider
Organizations are set forth in Appendix J.

“CALIFORNIA-BASED” PANELISTS AND PRACTITIONERS

Several proposed aspects of the certification requirements for provider organizations are
limited to their “California-based” panelists or affiliated practitioners so that the certification
program is limited to practitioners who have a connection to California.> The language has been
placed in brackets throughout the recommendations because there are unresolved questions
about whether section 6173 allows the limitation of certain requirements to “California-based”
practitioners.®

The Working Group has tentatively defined “California-based Panelist” as “an ADR practitioner
on a Provider Organization’s panel or roster who resides or has a place of business in
California.” The Working Group is specifically requesting input on whether this definition is
appropriate or should be revised in a manner that will allow provider organizations and
practitioners to readily determine which practitioners these provisions apply to.

The Working Group is requesting comments on the proposed Baseline Qualification
Requirements for Provider Organizations set forth in Appendix C and the proposed Program
Administration Requirements for Provider Organizations set forth in Appendix J.

5 Proposed Qualification Requirements 3g, 3h, and 3i in Appendix C require a certified provider organization to
require its [California-based] affiliated practitioners to comply with applicable ethical standards, have procedures
to remedy their [California-based] affiliated practitioners’ failure to do so, and require [California-based] affiliated
practitioners to complete ethics trainings. Proposed Program Administration Guidelines for Provider Organizations
3f in Appendix J would require that a certified provider organization’s certification and recertification applications
attest to the organization requiring its affiliated [California-based] panelists to comply with applicable ethical
standards and Proposed Guideline 4 suggests that the fees for certification of Provider Organizations based on,
among other things, the number of affiliated [California-based] practitioners. Proposed Tiers Criteria 1 through 8 in
Appendix H require or give elective credit for provider organization actions related to “[California-based] Panelists”
and Criteria 9 gives elective credit for a provider organization making trainings available to “California-based”
practitioners who are not affiliated with the organization.

6 Section 6173 requires, for example, that firms (i.e., provider organizations) require their arbitrators and
mediators to comply with specified ethical standards and rules of conduct adopted by the California Judicial
Council. The Working Group does not think that the Legislature intended to make these ethical standards and rules
of conduct applicable to practitioners who are affiliated with a multi-state certified provider organization but who
do not provide ADR services in California or in California disputes.
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PROGRAM ADMINISTRATION SUBGROUP

TABLE 8. MEMBERS AND MEETING DATES

Members Meeting Dates

Ron Kelly (Lead) September 10, 2025
Claudia Brown Coulter September 17, 2025
Sarah Hodgson October 8, 2025

Jill Kopeikin

Mattie Robinson

The Program Administration Subgroup was formed to develop recommendations for guidance
to the State Bar on administrative aspects of the certification program. As the Subgroup met
and discussed issues surrounding the recommendations, there were specific and unique issues
for provider organizations, which were instead developed by the Provider Organizations
Subgroup.

The Program Administration Subgroup met three times and made 26 recommendations ranging
from considerations on the frequency of the renewal program to subject areas for inclusion in
the initial and renewal application. The Subgroup presented its recommendations to the
Working Group on October 22, 2025.

The Working Group tentatively adopted, with some modifications, the Program Administration
Subgroup recommendations. The modified recommendations are set forth in Appendix I.

The Working Group is requesting comments on the Proposed Program Administration
Guidelines for Practitioners set forth in Appendix I.

RULES AND STANDARDS

Appendix K sets forth proposed State Bar rules for the voluntary Alternative Dispute Resolution
Certification Program. The proposed Complaints and Remedies rules are also set forth in
Appendix L. The proposed rules incorporate the Working Group’s tentative recommendations.
The Board will also adopt ethical standards for mediators and provider organizations, which will
supplement the State Bar rules. Pursuant to section 6173, certified arbitrators are required to
comply with the Ethical Standards for Neutral Arbitrators in Contractual Arbitration as adopted
by the Judicial Council pursuant to section 1281.85 of the Code of Civil Procedure, which will
also be referenced in the rules.

The Working Group is requesting comments on the Proposed Alternative Dispute Resolution
Certification Program Rules set forth in Appendix K.
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COMPLAINTS AND REMEDIES SUBGROUP

TABLE 9. MEMBERS AND MEETING DATES

Members Meeting Dates

Dr. Jack Goetz (Lead) March 5, 2025
Paul Dubow April 4, 2025
Sarah Hodgson April 14, 2025
Katy Jones

Ron Kelly

Eric Tuchmann

Section 6173, subdivision (b)(1)(C) provides that the certification program shall include, but
shall not be limited to, a requirement that a certified firm, provider, or practitioner verify that:

The firm, provider, or practitioner has procedures in place for persons to make
complaints regarding the failure of an arbitrator or mediator of the firm, provider, or
practitioner to comply with the standards described in subparagraph (A) or (B), as
applicable. For mediators, those complaint procedures shall be substantially similar to
the complaint procedures specified in Article 3 (commencing with Rule 3.865) of
Chapter 3 of Division 8 of Title 3 of the California Rules of Court.

The Complaints and Remedies Subgroup was formed to develop recommendations regarding
procedures to address complaints about certified provider organizations and practitioners.

The Complaints and Remedies Subgroup recommended that, to fulfill the consumer protection
goals of the statute, complaints about certified provider organizations should be resolved by
the State Bar or by a professional organization designated by the State Bar. The Subgroup
considered a redlined version of the Procedure for Addressing Complaints About Court-
Program Mediators in rule 3.865 of the Rules of Court. This redlined version contained minor
revisions to make it applicable outside of the court context but remained substantially similar to
the court procedure as required by section 6173, subdivision (b)(1)(C). The Subgroup concluded
that this process could be workable for addressing complaints about arbitrators as well as
mediators.

On April 23, 2025, the Subgroup presented its recommendation that complaints be addressed
by the State Bar or a professional organization approved by the State Bar and its proposed
complaint procedure to the full Working Group. The Working Group approved the proposal as
its tentative recommendation, for public comment.

The Working Group’s tentatively approved complaint procedure is set forth in Appendix L.
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The Working Group is requesting comments on the Proposed Complaint and Remedies
Procedure Rules set forth in Appendix L.

COMPLAINTS ABOUT STATE BAR CERTIFIED PRACTITIONERS ARISING FROM THEIR SERVICE IN
COURT ADR PROGRAMS

In September 2025 and October 2025, Program Administration Subgroup members Jill Kopeikin
and Sarah Hodgson, who oversee ADR programs in a U.S. District Court and a California
Superior Court, respectively, suggested that complaints about State Bar certified practitioners—
particularly mediators—arising from their service in court ADR programs should be addressed
exclusively by the courts. Because the suggestion was related to the complaint procedure that
the Working Group had already approved, the Chair determined that the issue should be
considered by the full Working Group rather than by the Program Administration Subgroup.

This issue and member and staff proposals to address it were presented during the Working
Group meetings on November 20, 2025, December 15, 2025, and January 12, 2026. Ms.
Kopeikin, Ms. Hodgson, and staff also conferred between the meetings and revised their
proposals in an attempt to find common ground. Working Group members had the opportunity
to ask questions about the proposals and ultimately voted to send both proposals out for public
comment.

The Working Group is requesting comments about both the Kopeikin/Hodgson Proposal and
the State Bar Staff Proposal, which are discussed below and set forth in Appendix M.

KOPEIKIN/HODGSON PROPOSAL

Working Group Members Jill Kopeikin and Sarah Hodgson propose that the Working Group
recommend that the State Bar adopt a rule that:

Certified ADR practitioners participating in court-connected ADR processes that are
judicially supervised satisfy the complaint requirement of Business and Professions Code
section 6173 as to their participation in court-connected ADR processes. As such,
complainants for court-connected ADR processes should be directed to raise complaints
arising out of court-connected ADR with the connected court, and to inform the State Bar of
the outcome of the court’s complaint process.

For the purposes of this Rule, the term “court-connected ADR processes that are judicially
supervised” shall mean ADR processes facilitated by neutrals who are recommended,
selected, appointed, or compensated by a court, and who are subject to a confidential
complaint process supervised by a judicial officer that may address ethical violations and
impose remedies, including but not limited to those established by the California Rules of
Court and federal local rules governing ADR.
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Ms. Kopeikin and Ms. Hodgson provide the following explanation in support of their proposal:

This proposal closely tracks section 6173. Section 6173, subdivision (d) only applies to ADR in a
“nonjudicial procedure.” Court-connected ADR typically utilizes judicial ADR procedures (e.g.,
mediators are appointed by the court).

Section 6173, subdivision (b)(1)(C) mandates that practitioners verify they have a complaint
procedure substantially similar to the California Rules of Court (CRC). The California State
Courts follow, and the Federal District Courts have complaint processes substantially similar to,
the CRC process. Thus, this proposal satisfies section 6173 while avoiding unnecessary conflict
between certification rules and courts’ jurisdiction over court ADR programs.

Staff have the following concerns about the Kopeikin/Hodgson Proposal:

Most critically, the Kopeikin/Hodgson Proposal does not have courts informing the State Bar of
complaints they receive about certified practitioners when acting in their programs but
prohibits the State Bar from addressing any such complaints that it receives. A certified
practitioner who commits ethical violations in court programs might not inform the State Bar
and could therefore commit more violations while acting with the imprimatur of State Bar
certification. This would undermine the integrity of the certification program and its public
protection goals.

STATE BAR STAFF PROPOSAL
State Bar Staff propose that the Working Group recommend that the State Bar adopt rules that:

1. Certified practitioners be required to inform the State Bar within seven days of learning
of a complaint that the practitioner violated applicable ethical standards has been filed
with a court. The notice shall identify the court, provide the name and contact
information of the person making the complaint, and describe the general nature of the
complaint. The practitioner shall also notify the State Bar of the outcome of the
complaint within seven days. Failure to timely notify the State Bar shall be grounds for
decertification.

2. If a participant in a court ADR program makes an inquiry or a complaint to the State Bar
indicating that a certified practitioner violated applicable ethical standards while acting
in the court program, the State Bar should ask the person whether they have reported
their concern to the court and, if they have not, should encourage them to do so. The
State Bar should also request that the person making the inquiry or complaint notify the
State Bar when and how the complaint has been addressed by the court.

3. If the State Bar receives an inquiry or complaint that a certified practitioner has violated
an applicable ethical standard while serving in court ADR program, the State Bar may
defer the investigation and resolution of the inquiry or complaint pending investigation
and resolution of the inquiry or complaint by a court that follows a complaint procedure
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that is substantially similar to that set forth in Rule of Court 3.865 et. seq. However, if
the State Bar determines that deferring will unduly impede its duty to protect the public
from misconduct by the certified practitioner it should not defer action.

4. If a court informs the State Bar of the name of a practitioner against whom action has
been taken under Rule of Court 3.870, the action taken, and the general basis on which
the action was taken, and/or makes a recommendation regarding whether any action
should be taken regarding the practitioner’s State Bar certification status, the State Bar
may consider this information in deciding what action, if any, to take regarding the
practitioner’s certification status.

5. The State Bar should consider seeking enactment and/or amendments of statutes
and/or Rules of Court that would require or allow courts to report information about
complaints that a certified practitioner has violated applicable ethical standards to the
State Bar.

State Bar staff provide the following explanation in support of this proposal:

The staff proposal aims to address many concerns that Ms. Kopeikin and Ms. Hodgson have
raised, including by requiring practitioners to self-report complaints; encouraging people who
make complaints arising from court programs to have the court address their complaint first;
allowing deferral of State Bar action while a court addresses a complaint; and permitting the
State Bar to consider any action taken by a court and the basis for the action in deciding action
to be taken regarding the practitioner’s certification status. These provisions should minimize
any concerns about duplication of effort and expense and inconsistent results.

The objection that disclosure of the action taken on a complaint and the general basis on which
it was taken violates mediation confidentiality is unfounded, as this is expressly allowed by Rule
of Court 3.870(d). However, the staff proposal includes a provision that the State Bar should
consider seeking a statutory or rule amendment because Ms. Hodgson indicated this would
make her more comfortable with courts disclosing information about complaints.

Ms. Kopeikin and Ms. Hodgson have the following concerns about the State Bar Staff Proposal:

This proposal creates potential for conflicting complaint proceedings between courts and the
State Bar, which could lead to negative outcomes inconsistent with the statutory goals:

e Increased cost to neutrals defending complaints

e Possible inconsistent results

e Increased certification fees

e Increased burden on State Bar handling complaints resolvable by courts

e Mandating court disclosure to the State Bar or unknown “designees” handling
complaints is inconsistent with strict confidentiality afforded mediation
communications.
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These outcomes may cause neutrals to choose between certification or serving on court panels.
A reduction in court panel members would negatively impact litigants who rely on low or no
cost court-connected ADR.

This proposal requires amendment to statute and/or California Rules of Court (CRC) to avoid
conflicting with the law and CRCs. There is no legislative mandate or permission for the
proposed disclosures by courts to the State Bar. These provisions may be subject to challenge
as conflicting with CRC 3.871(d) (State) and the ADR Act of 1998 and jurisdictional mandates
under the US Constitution (Federal).

The Working Group is requesting comments about both the Kopeikin/Hodgson and the State
Bar Staff Proposals Re Complaints About State Bar Certified Practitioners Arising from Service
In Court ADR Programs, as set forth in Appendix M.

CERTIFICATION FEES

Section 6173, subdivision (c)(1) provides that the State Bar may charge an alternative dispute
resolution firm, provider, or practitioner seeking certification a fee to cover the reasonable
costs of administering the program. The statute provides that the fee charged pursuant to
paragraph may be higher in the early years of the program to reimburse the State Bar for costs
related to the planning and establishment of the program, including technology and preliminary
staffing costs. However, the statute prohibits the State Bar from using funds from annual
license fees to cover costs associated with the program.

As outlined in Appendix |, Program Administration Subgroup recommendations, the Working
Group approved recommendations that:

1. The State Bar should establish a schedule of fees for certification of provider
organizations based on, among other things number of affiliated [California-based]
practitioners, revenue, and organizational characteristics like nonprofit vs. for profit.

2. The State Bar Certification program should allow for lower fees for practitioners who
perform only pro bono work.

3. The annual and renewal fees for the State Bar certification program should be the same
for arbitrators and mediators.

State Bar staff will work with its Finance Department to conduct a financial analysis to
determine program fees.
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APPENDIX A

PROPOSED QUALIFICATION REQUIREMENTS FOR ARBITRATORS

Path 1: Without Admission to Practice, JD, or Conflict Resolution Degree or Certificate

e At least 24 hours of Basic Arbitrator Training within the 2 years prior to applying for
certification, including at least 2 hours covering the Judicial Council Ethics Standards for
Neutral Arbitrators in Contractual Arbitration;

e |F Basic Arbitrator Training completed more than 2 years prior to applying for certification,
at least 8 hours of continuing or advanced arbitration training within the 2 years prior to
applying for certification, including at least 2 hours covering the Judicial Council Ethics
Standards for Neutral Arbitrators in Contractual Arbitration; AND

e Qualifying arbitrations — Comments are specifically requested regarding the following:
o Working Group Recommendation: At least 3 Qualifying Arbitrations
o Alternative Staff Recommendation: At least 6 Qualifying Arbitrations

Path 2: With Admission to Practice, JD, or Conflict Resolution Degree or Certificate

e At least 8 hours of Basic Arbitrator Training at any time;

e At least 8 hours of continuing or advanced arbitration training within the 2 years prior to
applying for certification, including at least 2 hours covering the Judicial Council Ethics
Standards for Neutral Arbitrators in Contractual Arbitration; AND

¢ Qualifying Arbitrations — Comments are specifically requested regarding the following:
o Working Group Recommendation: At least 3 Qualifying Arbitrations
o Alternative Staff Recommendation: At least 6 Qualifying Arbitrations

Path 3: Experienced Practitioner Without Basic Arbitration Training

e At least 8 hours of continuing or advanced arbitration training within the 2 years prior to
applying for certification, including at least 2 hours covering the Judicial Council Ethics
Standards for Neutral Arbitrators in Contractual Arbitration

e At least 12 Qualifying Arbitrations

Recertification (All Paths)

e At least 4 hours of continuing or advanced arbitration training per year, including at least 1
hour covering the Judicial Council Ethics Standards for Neutral Arbitrators in Contractual
Arbitration

e At least 3 Qualifying Arbitrations within the 2 years prior to applying for recertification

Requirements for Qualifying Arbitrations,
24-hours and 8-hours of Basic Arbitrator Training, and
JD, Conflict Resolution Degree, and Conflict Resolution Certificate
follow on page 2.
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Qualifying Arbitrations must include a contested hearing with at least two hours of live
testimony and result in a reasoned written award, which may be an interim, partial, or final
award.

24 hours of Basic Arbitrator Training must include the following topics:
Arbitration in the Legal System
Overview of California and Federal Arbitration Acts
Arbitrator Appointment, Role & Jurisdiction
Disclosures
Procedural Rules in Arbitrations
Preliminary Hearings
Discovery
Motions
Evidentiary Hearing

. Decision and Award

. Post-Hearing Issues

. Enforcement of Awards

. Arbitrator Ethics

. Use of Technology
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8 hours of Basic Arbitrator Training must include the following topics:
Arbitrator Appointment, Role & Jurisdiction

Disclosures

Preliminary Hearings

Discovery

Motions

Evidentiary Hearing

Decision and Award Drafting

Post-Hearing Issues

Arbitrator Ethics

WooNOUhAWNRE

JD (Juris Doctorate) must have been earned at a nationally, regionally, or State Bar accredited
institution.

Graduate Degree in Conflict Resolution must have been earned at a nationally or regionally
accredited institution.

Conflict Resolution Certificate must have been earned at a nationally or regionally accredited
institution and must have consisted of at least 12 semester units certificate covering conflict
resolution theory and practice.
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Path 1: Mediators Trained Within 2 Years Before Application

e Atleast 40 hours of Qualifying Mediation Training within the 2 years prior to applying for
certification, including at least 2 hours of training covering the applicable Standards of
Conduct for Mediators; AND

e Atleast 6 Qualifying Mediations within 2 years prior to applying for certification

Path 2: Mediators Trained More Than 2 Years Before Application

e Atleast 40 hours of Qualifying Mediation Training at any time;

e At least 8 hours of Qualifying Continuing Mediation Training within 2 years prior to
applying for certification; AND

e Atleast 6 Qualifying Mediations within 2 years prior to applying for certification

Path 3: Mediators Without 40 Hours of Qualifying Mediation Training

e Atleast 8 hours of Qualifying Continuing Mediation training within 2 years prior to
applying for certification; AND

e Atleast 5 Qualifying Mediations during each of the 5 years prior to applying for certification

e This path to “sunset” 3 years after the certification program becomes operative.

Recertification (All Paths)
e At least 4 hours of Qualifying Continuing Mediation Training, including 1 hour of ethics, per
year;
e At least 4 Qualifying Mediations within 2 years prior to applying for recertification; AND
o Inactive Status. A certified mediator may request “inactive status” for up to 2 years by
notifying the State Bar. The mediator may return to “active status” within 2 years by
notifying the State Bar and applying for recertification. Upon resuming active status, a
mediator will have 1 year to complete the requirement of 4 Qualifying Mediations.
e Atleast 12 hours of Qualifying Mediation-Related Activity per year

Requirements for 40 Hours of Qualifying Mediation Training,
Qualifying Continuing Mediation Training, Qualifying Mediation, and
Qualifying Mediation-Related Activity follow on page 2.
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40 Hours of Qualifying Mediation Training must include a single comprehensive training of at
least 25 hours that involves observation of mediation demonstrations and participation in role-
playing AND must cover the following topics:

(A) Conflict, communication, and mediation theory;

(B) Stages of the mediation process;

(C) Mediation and communication skills and techniques, including conducting joint sessions;

(D) Cultural and gender issues in mediation;

(E) The law governing mediation, including mediation confidentiality;

(F) Issues concerning the role of mediators in the preparation of mediated agreements; and

(G) Mediator ethics.

Qualifying Continuing Mediation Training must be designed to maintain and/or improve
practitioners’ mediation knowledge and skills and must include at least 1 hour per year covering
the applicable Rules of Conduct for Mediators.

Qualifying Mediation, for the purposes of certification and recertification only, is one that:
1. Includes at least 2 total hours of mediator facilitation (in one or multiple sessions)
beginning when the mediator agrees to mediate the dispute and ending when the
mediator or all parties state that the mediation has ended.
2. Allows the mediator to observe or otherwise communicate with the participants in real
time.

Qualifying Mediation-Related Activity is broadly defined and may include mediation, co-
mediation, teaching or supervision of mediators, presentations about mediation, and reflective
practice group participation exceeding the 3 hours required for peer feedback and reflective
practice group activity.
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PROPOSED QUALIFICATION REQUIREMENTS FOR PROVIDER ORGANIZATIONS

1. “Provider organization” means an entity, firm, or association that, or an individual who,
offers, coordinates, administers, or provides the ADR services of two or more

practitioners.
2. “Affiliated practitioner” means a person on a provider organization’s panel or roster.
3. For initial certification and recertification, a provider organization must:

a. Have been in business as a Provider Organization for at least two years;

b. Be registered and in good standing with Secretary of State, have fictitious business
name statements filed in all counties in which that is required, and maintain any
required city and county business licenses;

c. Maintain professional general liability insurance, professional liability insurance and
cyber liability (including privacy) insurance;

d. Have administered at least two times the minimum number of dispute resolution
processes in California as required for certification as a practitioner of the processes
it administers;

e. Meet the following staffing requirements:
i. Designated primary point of contact with State Bar who is familiar with the

State Bar Certification Program, including the certification requirements for
provider organizations and practitioners,

ii. Designated staff who is familiar with the Complaint Procedure and can
address questions about same,

iii. Designate one or more ADR process expert(s)/resource(s), who are familiar
with the ADR processes administered by the Provider Organization and can
answer questions about same,

f. All case administrators and marketing staff receive one hour of training in the State
Bar ethical standards relevant to their area(s) of work during each of the provider
organization’s recertification periods.
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g.

Appendix C

Require all its [California-based] affiliated practitioners to comply with the State Bar
ethical standards applicable to the ADR processes that they conduct.

Have procedures to remedy its [California-based] affiliated practitioners’ failures to
comply with the applicable ethical standards

Require all its [California-based] affiliated practitioners to complete the ethics
training requirements for initial certification for the ADR process(es) which they will
conduct before conducting such ADR process(es) through the provider organization
(whether or not the panelist is certified),

Maintain a website that:

i. Provides clear, accurate and understandable general (non-case specific)
information about the following aspects of the provider organization’s
services and operations:

1. The general nature of its services, operations, and fees;

2. General business requirement/disclosure includes identification of
equity owners and it is an ongoing duty to disclose and update
information

3. Its policies and obligations relating to confidentiality;

Its processes and criteria for recruiting, screening, and training
affiliated practitioners;

5. Its processes for identifying, recommending, and selecting potential
practitioners for specific cases;

6. Therole, if any, of its law clerks, tribunal secretaries, and
administrative staff, and whether there are charges for their services;
and

7. Anyinternal procedures that it offers for addressing parties’ and
lawyers’ complaints about its services or the services of its affiliated
practitioners.

8. Provider organization’s policy, if any, regarding the use of artificial
intelligence in ADR processes.

ii. Provides clear, accurate, and understandable information about the provider
organization’s State Bar certification status, including:
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1. A general explanation of what State Bar certification entails, and a link
to the State Bar webpage on which additional information about the
certification program can be accessed.

2. The provider organization’s certification status, including when it
initially became certified, any subsequent periods during which it was
not certified, and any periods during which its certification was
suspended or revoked;

3. The provider organization’s certification tier, including the criteria that
the provider organization satisfied to achieve that tier;

4. An explanation that certification of the provider organization does not
signify certification of its affiliated practitioners, and information
about where on the organization’s website the certification status of
its affiliated practitioners can be ascertained;

5. Links to the ethics standards that apply to certified provider
organizations and certified practitioners; and

Provides information about the availability of the State Bar procedures for
addressing complaints about certified provider organizations and
practitioners, including the name and contact information of the Complaint
Coordinator who has been designated to receive inquiries or complaints that
the provider organization or its practitioners have violated applicable ethical
standards

4, “California-based Panelist” means an ADR practitioner on a Provider Organization’s

panel or roster who resides or has a place of business in California.
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APPENDIX D

PROPOSED ETHICAL STANDARDS FOR STATE BAR CERTIFIED MEDIATORS

1. Purpose and Function

(A) Standards of conduct. These rules establish the minimum standards of conduct for
Mediators certified by the State Bar of California pursuant to California Business and
Professions Code section 6173 (“Certified Mediators”). They are intended to guide the
conduct of Certified Mediators, to inform and protect Mediation Participants, and to
promote public confidence in the Mediation process. For Mediation to be effective, there
must be broad public confidence in the integrity and fairness of the process. Certified
Mediators are responsible to the parties and the public for conducting themselves in a
manner that merits that confidence.

(B) Scope and limitations. These rules are not intended to:

(1) Establish a ceiling on what is considered good practice in Mediation or discourage
efforts to educate Mediators about best practices;

(2) Create a basis for challenging a settlement agreement reached in connection with
mediation; or

(3) Create a basis for a civil cause of action against a Mediator.

2. Application

(A) Application to Certified Mediators. These rules apply all times during which a Mediator is
certified and after decertification with respect to all Mediations and Mediation activities
conducted while the Mediator was certified.

(B) Application to Certified Firms. If a firm or provider is certified pursuant to section 6173,
these rules apply to all Mediators who offer or provide Mediation services through or in

affiliation with the firm or provider and to all employees of the firm or provider.

(C) Inapplicability to judges. These rules do not apply to judges or other judicial officers while
they are serving in a capacity in which they are governed by the Code of Judicial Ethics.

(D) Inapplicability to settlement conferences. The rules in this article do not apply to settlement
conferences conducted under rule 3.1380 of the California Rules of Court.

3. Definitions

As used in this article, unless the context or subject matter requires otherwise:
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PROPOSED ETHICAL STANDARDS FOR STATE BAR CERTIFIED MEDIATORS

(A) “Mediation” means a process in which a neutral person or persons facilitate communication
between the disputants to assist them in reaching a mutually acceptable agreement.

(B) “Mediator” means a neutral person who is certified by the State Bar of California pursuant
to Business and Professions Code section 6173 to offer, conduct, or perform Mediation.
“Mediator” and “Certified Mediator” may be used interchangeably.

(C) “Participant” means any individual, entity, or group, other than the Mediator taking part in
a Mediation, including but not limited to the parties and the attorneys for the parties.

(D) “Party” means any individual, entity, or group taking part in a Mediation that is asserting a
claim or against whom a claim is being asserted in the Mediation.

(E) “Mediation Program” means the department, division, rules, or procedures of any public or
private proprietorship, organization, or entity through which Mediation services are offered
or provided.

(F) “Certified Firm” means any sole proprietorship, organization, or entity certified pursuant to
Business and Professions Code section 6173 to offer, administer, conduct, or provide
Mediation.

4. Voluntary Participation and Self-determination

A Mediator must conduct the Mediation in a manner that supports the principles of voluntary
participation and self-determination by the parties. For this purpose a Mediator must:

(A) Inform the parties, at or before the outset of the first Mediation session, that any resolution
of the dispute in Mediation requires a voluntary agreement of the parties;

(B) Respect the right of each Participant to decide the extent of his or her participation in the
Mediation, including the right to withdraw from the Mediation at any time; and

(C) Refrain from coercing any Party to make a decision or to continue to participate in the
Mediation.

5. Confidentiality

(A) Compliance with confidentiality law. A Mediator must, at all times, comply with the
applicable laws and certification program rules concerning Mediation confidentiality.
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(B) Informing Participants of confidentiality. At or before the outset of the first Mediation
session, a Mediator must provide the Participants with a general explanation of the
confidentiality of Mediation proceedings.

(C) Confidentiality of separate communications; caucuses. If, after all the parties have agreed to
participate in the Mediation process and the Mediator has agreed to mediate the case, a
Mediator speaks separately with one or more Participants out of the presence of the other
Participants, the Mediator must first discuss with all Participants the Mediator's practice
regarding confidentiality for separate communications with the Participants. Except as
required by law, a Mediator must not disclose information revealed in confidence during
such separate communications unless authorized to do so by the Participant or Participants
who revealed the information.

(D) Use of confidential information. A Mediator must not use information that is acquired in
confidence in the course of a Mediation outside the Mediation or for personal gain.

6. Impartiality, Conflicts of Interest, Disclosure, and Withdrawal

(A) Impartiality. A Mediator must maintain impartiality toward all Participants in the Mediation
process at all times.

(B) Disclosure of matters potentially affecting impartiality

(1) A Mediator must make reasonable efforts to keep informed about matters that
reasonably could raise a question about his or her ability to conduct the proceedings
impartially, and must disclose these matters to the parties. These matters include:

(A) Past, present, and currently expected interests, relationships, and affiliations of a
personal, professional, or financial nature, including past and currently pending
Mediations for a Party or a Participant; and

(B) The existence of any grounds for disqualification of a judge specified in Code of Civil
Procedure section 170.1.

(2) A Mediator's duty to disclose is a continuing obligation, from the inception of the
Mediation process through its completion. Disclosures required by this rule must be
made as soon as practicable after a Mediator becomes aware of a matter that must be
disclosed. To the extent possible, such disclosures should be made before the first
Mediation session, but in any event they must be made within the time required by
applicable rules and statutes.
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(3) When or before agreeing to serve as Mediator in a new matter, the Mediator must
disclose whether he or she may agree to serve in any professional capacity, including as
a Mediator, in any new matter involving a Party or a lawyer for a Party while the new
Mediation is pending.

(C) Proceeding if there are no objections or questions concerning impartiality. Except as
provided in (f), if, after a Mediator makes disclosures, no Party objects to the Mediator and
no Participant raises any question or concern about the Mediator's ability to conduct the
Mediation impartially, the Mediator may proceed.

(D) Responding to questions or concerns concerning impartiality. If, after a Mediator makes
disclosures or at any other point in the Mediation process, a Participant raises a question or
concern about the Mediator's ability to conduct the Mediation impartially, the Mediator
must address the question or concern with the Participants. Except as provided in (f), if,
after the question or concern is addressed, no Party objects to the Mediator, the Mediator
may proceed.

(E) Withdrawal or continuation upon Party objection concerning impartiality. In a two-party
Mediation, if any Party objects to the Mediator after the Mediator makes disclosures or
discusses a Participant's question or concern regarding the Mediator's ability to conduct the
Mediation impartially, the Mediator must withdraw. In a Mediation in which there are more
than two parties, the Mediator may continue the Mediation with the nonobjecting parties,
provided that doing so would not violate any other provision of these rules, or any
applicable law, court rule, or guideline of any organization or program through which the
Mediator is conducting the Mediation.

(F) Circumstances requiring Mediator recusal despite Party consent. Regardless of the consent
of the parties, a Mediator either must decline to serve as Mediator or, if already serving,
must withdraw from the Mediation if:

(1) The Mediator cannot maintain impartiality toward all Participants in the Mediation
process; or

(2) Proceeding with the Mediation would jeopardize the integrity of the Mediation process
or a Mediation Program or firm through which the Mediation is being conducted.

7. Competence
(A) Compliance with qualifications. A Mediator must comply with experience, training,

educational, and other requirements for appointment and retention established by the
State Bar.
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(B) Truthful representation of background. A Mediator has a continuing obligation to truthfully
represent his or her background to the State Bar, any firm or organization through which
the Mediator offers or provides Mediation, and to the Participants. Upon a request by any
party, a Mediator must provide truthful information regarding his or her experience,
training, and education.

(C) Informing the State Bar of public discipline and other matters. A Mediator must inform the
State Bar if:

(1) Public discipline has been imposed on the Mediator by any public disciplinary or
professional licensing agency;

(2) The Mediator has resigned his or her membership in the State Bar or another
professional licensing agency while disciplinary or criminal charges were pending;

(3) A felony charge is pending against the Mediator;

(4) The Mediator has been convicted of a felony or of a misdemeanor involving moral
turpitude; or

(5) There has been an entry of judgment against the Mediator in any civil action for actual
fraud or punitive damages.

(D) Assessment of skills; withdrawal. A Mediator has a continuing obligation to assess whether
or not his or her level of skill, knowledge, and ability is sufficient to conduct the Mediation
effectively. A Mediator must decline to serve or withdraw from the Mediation if the
Mediator determines that he or she does not have the level of skill, knowledge, or ability
necessary to conduct the Mediation effectively.

8. Quality of Mediation Process

(A) Diligence. A Mediator must make reasonable efforts to advance the Mediation in a timely
manner. If a Mediator schedules a Mediation for a specific time period, he or she must keep
that time period free of other commitments.

(B) Procedural fairness. A Mediator must conduct the Mediation proceedings in a procedurally
fair manner. “Procedural fairness” means a balanced process in which each Party is given an
opportunity to participate and make uncoerced decisions. A Mediator is not obligated to
ensure the substantive fairness of an agreement reached by the parties.

(C) Explanation of process. In addition to the requirements of rule 5 (voluntary participation
and self-determination), rule 6(a) (confidentiality), and (d) of this rule (representation and
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other professional services), at or before the outset of the Mediation the Mediator must
provide all Participants with a general explanation of:

(1) The nature of the Mediation process;
(2) The procedures to be used; and

(3) The roles of the Mediator, the parties, and the other Participants.

(D) Representation and other professional services. A Mediator must inform all Participants, at

(E)

(F)

or before the outset of the first Mediation session, that during the Mediation he or she will
not represent any Participant as a lawyer or perform professional services in any capacity
other than as an impartial Mediator. Subject to the principles of impartiality and self-
determination, a Mediator may provide information or opinions that he or she is qualified
by training or experience to provide.

Recommending other services. A Mediator may recommend the use of other services in
connection with a Mediation and may recommend particular providers of other services.
However, a Mediator must disclose any related personal or financial interests if
recommending the services of specific individuals or organizations.

Nonparticipants' interests. A Mediator may bring to the attention of the parties the
interests of others who are not participating in the Mediation but who may be affected by
agreements reached as a result of the Mediation.

(G) Combining Mediation with other ADR processes. A Mediator must exercise caution in

combining Mediation with other alternative dispute resolution (ADR) processes and may do
so only with the informed consent of the parties and in a manner consistent with any
applicable law or rule of the State Bar and any firm or program through which the Mediator
is providing services. The Mediator must inform the parties of the general natures of the
different processes and the consequences of revealing information during any one process
that might be used for decision making in another process, and must give the parties the
opportunity to select another neutral for the subsequent process. If the parties consent to a
combination of processes, the Mediator must clearly inform the Participants when the
transition from one process to another is occurring.

(H) Settlement agreements. Consistent with (d), a Mediator may present possible settlement

options and terms for discussion. A Mediator may also assist the parties in preparing a
written settlement agreement, provided that in doing so the Mediator confines the
assistance to stating the settlement as determined by the parties.
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(I) Discretionary termination and withdrawal. A Mediator may suspend or terminate the
Mediation or withdraw as Mediator when he or she reasonably believes the circumstances
require it, including when he or she suspects that:

(1) The Mediation is being used to further illegal conduct;
(2) A Participant is unable to participate meaningfully in negotiations; or

(3) Continuation of the process would cause significant harm to any Participant or a third
party.

(J) Manner of withdrawal. When a Mediator determines that it is necessary to suspend or
terminate a Mediation or to withdraw, the Mediator must do so without violating the
obligation of confidentiality and in a manner that will cause the least possible harm to the
Participants.

9. Marketing

(A) Truthfulness. A Mediator must be truthful and accurate in marketing his or her Mediation
services. A Mediator is responsible for ensuring that both his or her own marketing
activities and any marketing activities carried out on his or her behalf by others comply with
this rule.

(B) Representations concerning State Bar Certification. A Mediator may indicate in his or her
marketing materials that he or she is certified by the State Bar as a Mediator, but only in a

manner that is consistent with the State Bar certification program rules and procedures.

(C) Promises, guarantees, and implications of favoritism. In marketing his or her Mediation
services, a Mediator must not:

(1) Promise or guarantee results; or

(2) Make any statement that directly or indirectly implies bias in favor of one Party or
Participant over another.

(D) Solicitation of business. A Mediator must not solicit business from a Participant in a
Mediation proceeding while that Mediation is pending.

The Working Group requests comment on whether Mediators should be prohibited from
accepting, as well as soliciting, additional business from participants in a pending Mediation.
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10. Compensation and Gifts

(A) Compliance with law and rules. A Mediator must comply with any applicable requirements
concerning compensation established by statute, the State Bar, and any firm or program
through which the Mediator offers or provides Mediation.

(B) Disclosure of and compliance with compensation terms. Before commencing the Mediation,
the Mediator must disclose to the parties in writing any fees, costs, or charges to be paid to
the Mediator by the parties. A Mediator must abide by any agreement that is reached
concerning compensation.

(C) Contingent fees. The amount or nature of a Mediator's fee must not be made contingent on
the outcome of the Mediation.

(D) Gifts and favors. A Mediator must not at any time solicit or accept from or give to any
Participant or affiliate of a Participant any gift, bequest, or favor that might reasonably raise
a question concerning the Mediator's impartiality.

11. Attendance Sheet and Agreement to Disclosure

(A) Attendance sheet. A Mediator must request that all Participants in the Mediation complete
an attendance sheet at or before the outset of a Mediation stating their names, mailing
addresses, email address, and telephone numbers; retain the attendance sheet for at least
two years; and submit it to the State Bar and any firm or program through which the
Mediator is performing the Mediation on request.

(B) Agreement to disclosure. A Mediator must agree that if an inquiry or a complaint is made
about the conduct of the Mediator, Mediation communications may be disclosed solely for
purposes of a procedure to address that complaint or inquiry.
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1. Definitions

(A) “Administered by a Provider Organization” means the ADR services are managed,
coordinated, or provided under the auspices of a Provider Organization.

(B) “Affiliated Practitioner” means a person on a Provider Organization’s panel or roster.

(C) “Alternative Dispute Resolution” and “ADR” mean arbitration, mediation and any other
process covered by Cal. Bus. & Prof. Code 6173.

Alternative Staff Proposal

“Alternative Dispute Resolution” and “ADR” mean a process, other than formal litigation, in
which a neutral person or persons resolve a dispute or assist parties in resolving their
dispute.

(D) “Certification Program” means the Certification Program established by the State Bar of
California pursuant to California Business and Professions Codes section 6173.

(E) “Certified Practitioner” means an ADR Practitioner who is certified by the State Bar.

(F) “Certified Provider Organization” means a Provider Organization that is certified by the State
Bar.

(G) “Consumer Arbitration” means an arbitration conducted under a predispute arbitration
provision contained in a contract that meets the criteria listed in paragraphs (1) through (3)
below. “Consumer Arbitration” excludes arbitration proceedings conducted under or arising
out of public or private sector labor-relations laws, regulations, charter provisions,
ordinances, statutes, or agreements.

(1) The contract is with a Consumer Party, as defined in these standards;
(2) The contract was drafted by or on behalf of the nonconsumer party; and
(3) The Consumer Party was required to accept the arbitration provision in the contract.

(H) “Consumer Party” is a party to an arbitration agreement who, in the context of that
arbitration agreement, is any of the following:

(1) Anindividual who seeks or acquires, including by lease, any goods or services
primarily for personal, family, or household purposes including, but not limited to,
financial services, insurance, and other goods and services as defined in section
1761 of the Civil Code;
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(2) Anindividual who is an enrollee, a subscriber, or insured in a health-care service plan
within the meaning of section 1345 of the Health and Safety Code or health-care

insurance plan within the meaning of section 106 of the Insurance Code;

(3) Anindividual with a medical malpractice claim that is subject to the arbitration
agreement; or

(4) An employee or an applicant for employment in a dispute arising out of or relating to
the employee's employment or the applicant's prospective employment that is
subject to the arbitration agreement.

() “Lawyer for a Party” means the lawyer hired to represent a party in the arbitration and any
lawyer or law firm currently associated in the practice of law with the lawyer hired to

represent a party in the arbitration.

(J) “Financial Interest” means a Financial Interest within the meaning of California Code of Civil
Procedure section 170.5.

(K) “Practitioner” means a person who performs ADR services.

(L) “Provider Organization” means an entity, firm, or association that, or an individual who,
offers, coordinates, administers, or provides the ADR services of two or more Practitioners.

(M)“State Bar” means The State Bar of California.
2. Applicability

These Ethical Standards apply to ADR services Administered by a Certified Provider Organization
when the ADR service is conducted in California or governed by California law.

Alternative Staff Proposal

(A) These Ethical Standards apply to all State Bar Certified Provider Organizations except as
provided in (b).

(B) The following provisions of these standards do not apply to ADR processes that are not to be
conducted in California or subject to California law:

(1) Standard 6c [Disclosures to arbitrators in consumer cases]
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(2) Standard 6e [Declining to provide services after consumer party objection]

(3) Standard 7a [Disclosing the availability of State Bar complaint procedures]

3. Quality of Practitioner Services & Practitioner Independence

(A) A Certified Provider Organization must take reasonable steps to maximize the quality of ADR
services provided by its Affiliated Practitioners.

(B) A Certified Provider Organization must respect its Affiliated Practitioners’ independent
professional judgment, including the Practitioners’ procedural and substantive discretion
and decisions.

(C) A Certified Provider Organization must not dictate whether its Affiliated Practitioners agree

to accept additional cases involving parties or lawyers in matters that they are currently
handling.

4. Fairness and Impartiality

(A) A Certified Provider Organization must act impartially and avoid the appearance of
partiality! in all aspects of its business, including case administration.

(B) A Certified Provider Organization must establish and follow fair and impartial rules for ADR
services the Provider Organization administers, including for panel and strike list creation,
and the appointment of Practitioners to cases.

(C) A Certified Provider Organization that administers Consumer Arbitrations (as defined in the

Certification Program rules) must adopt and adhere to minimum standards of fairness for
Consumer Arbitration agreements.

5. Accessibility of Services

A Certified Provider Organization must take reasonable steps, appropriate to its size, nature and
resources, to provide access to ADR services at reasonable cost to low-income parties.

6. Disclosure of Organizational Business and Financial Interests

(A) A Certified Provider Organization must make all disclosures required by applicable statutes,
ethical standards, and rules of conduct.

! Appearance of partiality is intended to be an objective standard.
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(B) In any arbitration subject to these Standards, a Certified Provider Organization must timely
provide to the arbitrator the information that the arbitrator is required to disclose under
Standard 8 of the Ethics Standards for Neutral Arbitrators in Contractual Arbitration, so that
the arbitrator can timely make those disclosures to the parties.

(C) In a Consumer Arbitration subject to these Standards, a Certified Provider Organization must
disclose if the owner of more than 25% of the Provider Organization owns a Financial
Interest (as defined) in a party.

(D) In a Consumer Arbitration, a Certified Provider Organization must decline to provide its
services if a Consumer Party objects to the Provider Organization administering the case
based on the disclosures made pursuant to (b) or (c), unless a subsequent order directs
otherwise.

7. Complaint Procedures

(A) A Certified Provider Organization must disclose the availability of State Bar procedures for
addressing complaints about Certified Provider Organizations and Certified Practitioners,
including the name and contact information of the Complaint Coordinator who has been
designated to receive inquiries or complaints that the Provider Organization or its Certified
Practitioners have violated applicable ethical standards.

(B) When a complaint has been made to the State Bar, or a professional organization that the
State Bar has designated to address complaints about a Certified Provider Organization or
one of its certified Affiliated Practitioners, the Provider Organization must comply with the
State Bar complaint procedures.

(C) A Certified Provider Organization must not discourage or delay use of the complaint
procedures available through the State Bar or organizations designated by the State Bar.

(D) Nothing in this section prohibits or limits the ability of a Certified Provider Organization to
establish and maintain its own independent, internal procedures for addressing complaints
about its services or the services of its Affiliated Practitioners.

8. Ethical Guidelines

(A) A Certified Provider Organization must require that its Affiliated Practitioners comply with
applicable ethical rules and standards of conduct, including where applicable, Ethics
Standards for Neutral Arbitrators in Contractual Arbitrations adopted by the Judicial Council
of California and the Rules of Conduct for Mediators adopted by the State Bar of California.
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(B) A Certified Provider Organization must comply with all applicable provisions of the California
Code of Civil Procedure, including but not limited to sections 1281.93, 1281.96, 1281.97,
1281.98,1281.99 and1284.3.

9. Marketing

(A) A Certified Provider Organization must market its services truthfully, accurately, without
creating an appearance of partiality.? The Certified Provider Organization is responsible for
ensuring that any marketing activities it authorizes or directs to be carried out comply with
this rule.

(B) A Certified Provider Organization must not knowingly make a false representation in its
marketing the services of its Affiliated Practitioners.

10. Confidentiality

(A) A Certified Provider Organization must maintain the confidentiality of all matters related to
the ADR proceedings that it administers, except as disclosure may be required or authorized
by law (including statute, rules of court, court orders, regulations), State Bar Certification
Program rules, or agreement of the parties.3

(B) A Certified Provider Organization must establish and disclose its policies relating to the
confidentiality of its services and the processes that it administers, which must be consistent
with the applicable laws.

(C) A Certified Provider Organization must ensure that their policies regarding confidentiality
are communicated to its Affiliated Practitioners and to the participants in the ADR processes
that it administers.

2 Appearance of partiality is intended to be an objective standard.
3 This rule is not intended to prohibit the release of aggregated or anonymized information, or redacted awards,
that does not identify the parties or reasonably allow identification of the parties.
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PROPOSED TIERS STRUCTURE FOR ARBITRATORS
Explanation of Tiers Structure
e Initial certification is only available for Baseline (Tier 1) only

e One year following initial certification, a practitioner may apply for certification
at a higher tier

e Criteria are REQUIRED for a Tier if “R” appears in the column for that Tier

e Criteria are ELECTIVE/OPTIONAL for a Tier if “E” appears in the column for that Tier
e ForTier 1, 9 required criteria and no elective criteria must be met

e ForTier 2, 11 required criteria and 5 elective criteria must be met

e ForTier 3, 15 required criteria and 4 elective criteria must be met

ARBITRATOR TIERS CRITERIA AND REQUIREMENTS TT T2 T3
Base
Training
1. Practitioner satisfied the training requirements for initial certification as an R R R
arbitrator.
2. [Recertification] Practitioner satisfied the continuing training requirements R R R
for recertification as an arbitrator during the recertification period.
3. [Recertification] Practitioner completed 1 more hour of continuing training N/A | R R
than the minimum training requirement (5 hours total) during each year of
the recertification period.
4. [Recertification] Practitioner completed 2 more hours of continuing training N/A E R
than the minimum training requirement (6 hours total) during each year of
the recertification period.
Experience
5. Practitioner satisfied the experience requirements for initial certification as R R R
an arbitrator.
6. [Recertification] Practitioner satisfied the continuing experience R R R
requirements for recertification as an arbitrator.
Professional development (Improving own qualifications)
7. [Recertification] Practitioner was a member of and participated in activities = N/A E R
of a professional membership organization that encourages ethics and
professionalism in arbitration during each year of the recertification period.
8. [Recertification] Practitioner participated in at least 3 confidential, structured N/A  E E
Reflective Practice Sessions (RPS) of at least 1 hour in length each during each
year of the recertification period.
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ARBITRATOR TIERS CRITERIA AND REQUIREMENTS

T1
Base

T2

LE]

9. [Recertification] Practitioner received 3 hours of one-on-one or small group
Structured Professional Mentoring (as defined) as an arbitrator during the
recertification period.

N/A

Ethics

10. Practitioner agrees to comply with all statutory and State Bar ethical
requirements for arbitrators.

11. [Recertification] Practitioner completed 1 more hour of arbitrator ethics
training than the minimum requirement (2 hours total) during each year of
the recertification period.

N/A

12. [Recertification] Practitioner completed 2 more hours of [arbitrator or
mediator] ethics training than the minimum requirement (3 hours total)
during each year of the recertification period.

N/A

Maintaining participant records

13. Practitioner keeps records identifying the lawyers and parties in all ADR
processes conducted after becoming certified for a period of at least 5 years.

Disclosure and Recusal

14. Before accepting a new arbitration, the practitioner discloses the
practitioner’s policy about entering new professional relationships, including
as an ADR practitioner, with parties and lawyers in a pending matter.1F

15. At the earliest opportunity, Practitioner discloses whether the practitioner
has served or is currently serving in any professional capacity, including as
an ADR practitioner, in any other matter involving a party or a lawyer in the
prospective new matter within the previous 5 years.

16. During the pendency of an arbitration, the Practitioner declines to enter any
new professional relationship with a party or a lawyer in the pending matter
unless, before selection or appointment in the pending matter, all parties
and lawyers agreed that the practitioner may enter into new professional
relationships with a party or lawyer while the matter is pending.

N/A

17. During the pendency of an arbitration, the practitioner notifies the parties
and lawyers of any offer to accept a new professional relationship as an
ADR practitioner with a party or a lawyer in the pending matter, and of any
acceptance of any such offer, in writing within five days of receiving and/or
accepting the offer.

18. Practitioner discloses the approximate number of cases in which the
practitioner has been selected or appointed as an arbitrator in subject areas
specified by the State Bar.

N/A

Advancing the field

19. [Recertification] Practitioner presented or facilitated 6 hours of arbitration
training during the recertification period.

N/A

20. [Recertification] Practitioner presented or facilitated 3 hours of arbitrator
ethics training during the recertification period.

N/A
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PROPOSED TIERS STRUCTURE FOR ARBITRATORS

ARBITRATOR TIERS CRITERIA AND REQUIREMENTS T1 T2 T3
Base
21. [Recertification] Practitioner provided 3 hours of one-on-one Structured N/A E E

Professional Mentoring (as defined) to a less experienced arbitrator during
the recertification period.

22. [Recertification] Practitioner served in a leadership role in a professional N/A E
membership organization that encourages ethics and professionalism in
arbitration during the recertification period.

Required 9 11 15

Electives available  N/A 11 7

Electives required N/A 5 4

DEFINITIONS

Qualifying Reflective Practice Sessions (RPS) are confidential, structured small group
interactive meetings, during which mediators [or arbitrators] explore in depth their
experiences providing arbitration services, exchange constructive feedback, and share
perspectives on ethical, practical, and personal challenges, as well as problem-solving
strategies. The RPS must be sponsored by an organization approved by the State Bar and led by
an experienced facilitator who has watched a video (to be developed by State Bar volunteers
and staff) that provides guidance on conducting RPS, and particularly on protecting
confidentiality. All participants in the RPS must agree not to disclose names or any information
that would allow identification of the matter or participants and sign a confidentiality
agreement to this effect.

Structured Professional Mentoring consists of consultations during which a more experienced
practitioner provides guidance, support, and/or constructive feedback to help develop the skills
of a less experienced practitioner. Credit for Structured Professional Mentoring that includes
observation—by either the Mentor or the Mentee—is only given if both parties discuss
techniques that were planned and executed or alternative techniques that might have been
effective.
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PROPOSED TIERS STRUCTURE FOR MEDIATORS

Explanation of Tiers Structure

Initial certification is only available for Baseline (Tier 1) only

One year following initial certification, a practitioner may apply for certification
at a higher tier

e Criteria are REQUIRED for a Tier if “R” appears in the column for that Tier

e Criteria are ELECTIVE/OPTIONAL for a Tier if “E” appears in the column for that Tier
e ForTier1, 12 required criteria and no elective criteria must be met

e ForTier 2, 14 required criteria and 5 elective criteria must be met

e ForTier 3, 18 required criteria and 4 elective criteria must be met

MEDIATOR TIERS CRITERIA AND REQUIREMENTS TT T2 T3
Base

Training

1. Practitioner satisfied the training requirements for initial certification as a R R R
mediator.

2. [Recertification] Practitioner satisfied the continuing training requirements R R R
for recertification as a mediator during the recertification period.

3. [Recertification] Practitioner completed one more hour of Qualifying N/A R R
Continuing Training than the minimum training requirement (a total of 5
hours) during each year of the recertification period.

4. [Recertification] Practitioner completed two more hours of Qualifying N/A E R
Continuing Training than the minimum training requirement (a total of 6
hours) during each year of the recertification period.

Experience

5. Practitioner satisfied the experience requirements for initial certificationasa R R R
mediator.

6. [Recertification] Practitioner satisfied the continuing experience R R R
requirements for recertification as a mediator.

Professional development (Improving own qualifications)

7. Practitioner satisfied the mediation-related activity requirement for R R R
certification as a mediator.
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MEDIATOR TIERS CRITERIA AND REQUIREMENTS

T1 T2 T3
Base

8. [Recertification] Practitioner satisfied the mediation-related activity
requirement for recertification as a mediator during each year of the
recertification period.

9. [Recertification] Practitioner was a member of and participated in activities
of a professional membership organization that encourages ethics and
professionalism in mediation during each year of the recertification period.

N/A | E R

10. [Recertification] Practitioner participated in at least 3 Confidential, Structured
Reflective Practice Sessions (RPS) (as defined) of at least 1 hour in length each
during each year of the recertification period.

N/A | E E

11. [Recertification] Practitioner received 3 hours of one-on-one or small group
Structured Professional Mentoring (as defined) as a mediator during the
recertification period.

N/A  E E

Ethics

12. Practitioner agrees to comply with all statutory and State Bar ethical
requirements for mediators.

13. [Recertification] Practitioner completed 1 more hour of mediator ethics
training than the minimum requirement (a total of 2 hours) during each year of
the recertification period.

N/A R R

14. [Recertification] Practitioner completed 2 more hours of mediator ethics
training than the minimum requirement (a total of 3 hours) during each year
of the recertification period.

N/A | E R

Maintaining participant records

15. Practitioner keeps records identifying the lawyers and parties in all ADR
processes conducted after becoming certified for a period of at least 5 years.

16. Practitioner requests that all mediation participants complete attendance
sheets containing their name, mailing address, email address, and
telephone number; retains the attendance sheets for at least two years;
and, upon request, submits the attendance sheets to the State Bar and any
firm or program through which the mediator is performing the mediation.

Disclosure and Recusal

17. Before accepting a new mediation, the practitioner discloses the
practitioner’s policy about entering new professional relationships, including
as an ADR practitioner, with parties and lawyers in a pending matter. 1F

18. At the earliest opportunity, Practitioner discloses whether the practitioner
has served or is currently serving in any professional capacity, including as
an ADR practitioner, in any other matter involving a party or a lawyer in the

prospective new matter within the previous 5 years.
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MEDIATOR TIERS CRITERIA AND REQUIREMENTS T1 T2 T3
Base
19. During the pendency of a mediation, the Practitioner declines to enterany N/A E R
new professional relationship with a party or a lawyer in the pending matter
unless, before selection or appointment in the pending matter, all parties
and lawyers agreed that the practitioner may enter into new professional
relationships with a party or lawyer while the matter is pending.
20. During the pendency of a mediation, the practitioner notifies the parties R R R
and lawyers of any offer to accept a new professional relationship as an
ADR practitioner with a party or a lawyer in the pending matter, and of any
acceptance of any such offer, in writing within five days of receiving and/or
accepting the offer.2F
21. Practitioner discloses the approximate number of the practitioner has N/A | E E
conducted in subject areas specified by the State Bar.
Advancing the field
22. [Recertification] Practitioner presented or facilitated 6 hours of mediation N/A  E E
training during the recertification period.
23. [Recertification] Practitioner presented or facilitated 3 hours of mediator N/A E E
ethics training during the recertification period.
24. [Recertification] Practitioner provided 3 hours of one-on-one Structured N/A  E E
Professional Mentoring (as defined) to a less experienced mediator during
the recertification period.
25. [Recertification] Practitioner served in a leadership role in a professional N/A  E E
membership organization that encourages ethics and professionalism in
mediation during the recertification period.
Required 12 14 18
Electives available N/A 11 7
Electives required N/A 5 4
DEFINITIONS
Qualifying Continuing Training must be designed to maintain and/or improve practitioners’
mediation knowledge and skills and must include at least 1 hour per year covering the
applicable Rules of Conduct for Mediators.
Confidential, Structured Reflective Practice Sessions (RPS) are confidential, structured small
group interactive meetings, during which mediators explore in depth their
experiences providing mediation services, exchange constructive feedback, and share
perspectives on ethical, practical, and personal challenges, as well as problem-solving
strategies. The RPS must be sponsored by an organization approved by the State Bar and led by
an experienced facilitator who has watched a video (to be developed by State Bar volunteers
and staff) that provides guidance on conducting RPS, and particularly on protecting
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confidentiality. All participants in the RPS must agree not to disclose names or any information
that would allow identification of the matter or participants and sign a confidentiality
agreement to this effect.

Structured Professional Mentoring consists of consultations during which a more experienced
practitioner provides guidance, support, and/or constructive feedback to help develop the skills
of a less experienced practitioner. Credit for structured professional mentoring that includes
observation—by either the Mentor or the Mentee—is only given if both parties discuss
techniques that were planned and executed or alternative techniques that might have been
effective.
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PROPOSED TIERS STRUCTURE FOR PROVIDER ORGANIZATIONS
Explanation of Tiers Structure
e Initial certification is only available for Baseline (Tier 1) only

e One year following initial certification, a Provider Organization may apply for
certification at a higher tier

e Criteria are REQUIRED for a Tier if “R” appears in the column for that Tier

e Criteria are ELECTIVE/OPTIONAL for a Tier if “E” appears in the column for that Tier
e ForTier1, 4 required criteria and no elective criteria must be met

e ForTier 2, 5 required criteria and 5 elective criteria must be met

e ForTier 3, 8 required criteria and 4 elective criteria must be met

T1 T2 T3

Tiers Criteria for Provider Organizations
(Base)

1. Provider Organization requires all its [California-based] Panelists to R R R
comply with the applicable ethical standards.

2. Provider Organization has procedure to remedy its [California-based] R R R
Panelists failures to comply with the applicable ethical standards.

3. Provider Organization requires all its [California-based] Panelists to R R R
complete the ethics training requirements for initial certification for
the ADR process(es) which they will conduct before conducting such
ADR process(es) through the provider organization (whether or not
the panelist is certified).

The Working Group requests comments on whether there should be a
grace period after a Panelist becomes affiliated with a Provider
Organization and before the training is required.

4. Provider Organization requires all its [California-based] Panelists to
complete the State Bar annual continuing ethics training
requirements for the ADR process(es) which they conduct (whether
or not the panelist is certified).

N/A R R

5. Provider Organization requires all its [California-based] Panelists to
complete all of the State Bar annual continuing training
requirements for the ADR process(es) which they conduct (whether
or not the panelist is certified).

N/A E E
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T1 T2 T3

Tiers Criteria for Provider Organizations
(Base)

6. Provider Organization offers at least 3 hours of LIVE* ADR ethics

N/A E R
training to its [California-based] Panelists each year. /

7. Provider Organization offers at least 9 hours of LIVE* ADR skills

training to its [California-based] Panelists each year. N/A : R

8. Provider Organization offers at least an additional 12 hours of LIVE*
ADR skills and/or ethics training (i.e., at least 24 total hours) to its N/A E E
[California-based] Panelists each year.

9. Provider Organization provides at least 6 hours of LIVE* ADR skills
and ethics trainings each year that are open to [California-based]
Panelists and others not affiliated with the Provider Organization at
the same cost they charge their panelists.

N/A E R

10. Provider Organization or its [California-based] Panelists provide
surveys to all parties and attorneys at the conclusion of each ADR
process they conduct, reviews the responses, and addresses any
areas of possible concern with the practitioner.

N/A E E

11. Provider Organization offers an internal procedure to address
complaints about the provider organization and its affiliated
[California-based] Panelists (in addition to informing participants
about the State Bar complaint procedure).

N/A E E

12. Provider Organization lists its affiliated [California-based] Panelists

N/A E E
brief biographical information on its website. /

13. Provider Organization has a staff member State Bar certified in ADR

Process(es) offered. N/A E E

14. Provider Organization requires that all its case administrators and R R R
marketing staff receive one hour of ethics training during each
recertification period.

15. Provider Organization makes 12 hours of recorded ADR skills and/or
ethics training available to practitioners and others not affiliated N/A E E
with the Provider Organization.

Total Required Criteria 4 5 8

~

Total Electives Available  N/A 10

Electives Required  N/A 5 4

“California-based Panelist” means an ADR practitioner on a Provider Organization’s panel or
roster who resides or has a place of business in California.

*LIVE trainings must be presented in “real time,” either in person or virtually. Trainings should
cover current, up-to-date topics in ADR ethics and skills, and may include repeat topics from
previous years. Trainings may but need not be recorded for future viewing.
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PROPOSED PROGRAM ADMINISTRATION GUIDELINES FOR PRACTITIONERS

1. The initial and recertification applications should be separate and distinct for each type
of ADR for which a practitioner is certified and for provider organizations.

2. The initial and recertification application should be for a general certification and should
not identify a specialization within mediation or arbitration such as divorce,
employment, etc.

3. State Bar staff administering the ADR Certification Program should have training and/or
experience in ADR process and services.

4. The frequency of recertification application should be every three years and application
process should be staggered, to balance out the State Bar staff workload.

5. The application for initial certification and recertification of practitioners should allow for
electronic submission, and require

a. Disclosure of basic profile information including 1) Employer (if any)” (2) “ADR
Organization Affiliations (if any)” and (3) Law Firm Affiliations (if any).

b. Attestation of completion of baseline requirements including maintenance of
training and experience logs that list qualifying training and experience. (Not
necessary to log more than required for baseline and applicable tier). Also, for
proof of baseline experience, submit dates or other information that can be
verified in the event of audit.

c. Attestation that practitioner is familiar and will comply with applicable Ethical
Standards.

d. Disclosure of professional licenses and status of license (active, inactive). If
revoked, suspended, or disciplined, explain the circumstances.

e. Disclose any prior discipline or pending disciplinary matters at time of initial
certification application.

f. Complete application (not specifically training or experience) should be verified
under penalty of perjury.

g. Not required: Fingerprinting/Live Scan - The WG should continue to explore
alternative methods of background checking.

6. The applications for initial certification and recertification of a provider organization
should require attestation of compliance with Cal. Bus. & Prof. Code 6173(b)(1) and
maintain (a) and (d) as written:

a. The provider organization is familiar with and will comply with the State Bar
ethical requirements for certified provider organizations.
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PROPOSED PROGRAM ADMINISTRATION GUIDELINES FOR PRACTITIONERS

The provider organization includes information prominently on its website about
where persons may submit a complaint, to the State Bar or to an organization
approved by the State Bar and designated by the provider organization, that the
provider organization or an affiliated practitioner has violated an applicable
ethical standard.

7. The review and approval of an initial and recertification [and tier status] application
process and rules should include:

a.

Prompt acknowledgement of receipt of an application and advising the applicant
that review will be completed as soon as possible.

Provide notice to applicant that an application is incomplete or inadequate,
explaining the reasons, and allowing time to cure deficiencies.

A three-month timeframe for State Bar to approve or disapprove initial or
recertification application.

If the applicant does not meet certification requirements/eligibility or
requirements as part of recertification, then application is denied with
explanation.

8. Aninitial and recertification and [tiers] application can be denied for:

a.
b.

Failure to meet or maintain certification requirements;

Failure to pay annual and renewal fees, and any late penalties — (30-day notice
with ability to cure);

Failure to timely renew certification application; (Sate Bar to send reminders)

. Verified violation of ethical standards or any State Bar ADR Certification Program;

Prior discipline within the State Bar ADR Certification Program by any licensing or
professional organization;

Verified lack of candor, including any material omissions or material false
representations or misstatements in application for State Bar ADR Certification.

9. If application is denied, applicant can request review of application and explain why/how
State Bar action was inappropriate.

10. Every firm, provider, and practitioner applying to and certified by the State Bar ADR
Certification Program has an ongoing duty to comply with these rules and any relevant
standards and to promptly disclose any information that might affect eligibility for
certification including but not limited to any disciplinary actions by professional licensing
organizations, and any cause of revocation, suspension, and/or resignation with charges
pending.
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PROPOSED PROGRAM ADMINISTRATION GUIDELINES FOR PRACTITIONERS

11. The Subgroup considered whether a majority of the initial required trainings — not
required continuing education trainings - should be live, in person or online, with
discussion and simulations, and recommends that this proposed requirement be
included for public comment.

12. The State Bar website should include the name and tier level of certified practitioners
and provider organizations. If a practitioner’s or provider organization’s certification is
revoked or suspended, the website shall include a general statement describing the
basis for the revocation or suspension that does not reveal any confidential mediation
communications.

13. The State Bar rules for the ADR certification program should include that certified
practitioners and provider organizations can be audited to verify compliance with
program requirements.

14. The State Bar ADR certification program should allow for lower fees for practitioners
who perform only pro bono work.

15. The annual and renewal fees for the State Bar certification program should be the same
for arbitrators and mediators.

16. The State Bar certification program should create an informal advisory panel to assist the
State Bar with program implementation and expand expertise in this area. The panel
should include practitioners from different backgrounds, organizational sizes and types,
and substantive areas of expertise.
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1. Each Provider Organization must identify a “designated” contact person (one or more)
familiar with ADR process and State Bar certification program requirements including
eligibility requirements, ethical standards for practitioners and provider organizations, and
complaint procedures, who will serve as liaison with State Bar Certification Program Staff.

2. The frequency of a recertification application should be every three years.
3. The initial and recertification application for provider organization should include:

a. General business information
i. Name of Business
ii. Business address, phone, email
iii. Link to website that satisfies Baseline Eligibility/Qualification Requirements
iv. Years in business (formation date)
v. Description of business structure including type of organization
vi. Equity owners
1. General business requirement/disclosure includes identification of
equity owners and it is an ongoing duty to disclose and update

information

b. Description of Executive leadership including any
i. Managing partner(s) — name and contact information
ii. Designated point of contact for Provider Organization — name and contact
iii. Shareholders
1. General business requirement/disclosure includes identification of
equity owners and it is an ongoing duty to disclose and update
information

c. Description of the types of ADR services (processes) administered
i. Types of disputes addressed
ii. Areas of specialization, if any
iii. Types of disputes not covered

d. Provide the number, by range, of practitioners and the type of services provided by

each practitioner.
i. Whether practitioners are owners, employees, independent contractors, or

volunteers
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e. Provide information about the organization’s complaint procedures:
i. Information about informal complaint processes
ii. Whether State Bar or a professional organization approved by the State Bar is
to handle formal complaints

f. Attest to:
i. comply with the ethical standards for provider organizations
ii. requiring all affiliated [California-based] panelists to comply with applicable
ethical standards for practitioners
iii. compliance with Baseline Requirements for Provider Organizations and
provide proof.
iv. comply and cooperate with Complaint Procedure

g. Disclose:
i. any bankruptcies or legal actions
ii. judgements of professional negligence
iii. revocation of any license
iv. any complaints and any resolved during the recertification period against
provider organization and affiliated practitioners

h. Acknowledge there is a continuing duty to inform the State Bar about any changes to
organization structure, disclosures, or contact information

i. Complete application should be verified under penalty of perjury.
4. State Bar should establish a schedule of fees for certification of Provider Organizations based
on, among other things 1) number of affiliated [California-based] practitioners, 2) revenue,

3) organizational characteristics like nonprofit vs. for profit.

5. “California-based Panelist” means an ADR practitioner on a Provider Organization’s panel or
roster who resides or has a place of business in California.
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PROPOSED ALTERNATIVE DISPUTE RESOLUTION CERTIFICATION PROGRAM RULES

TITLE 3. PROGRAMS AND SERVICES

DIVISION 5. PROVIDERS OF PROGRAMS AND SERVICES

Chapter 6. Alternative Dispute Resolution Certification Program

Article 1. General Provisions

Rule 3.1100 Definitions
As used in this chapter, unless context otherwise requires:

(A) “Alternative Dispute Resolution” and “ADR” mean arbitration, mediation and any other
process covered by Cal. Bus. & Prof. Code 6173.

Staff Alternative

“Alternative Dispute Resolution” and “ADR” mean a process, other than formal litigation,
in which a neutral person or persons resolve a dispute or assist parties in resolving their
dispute.

(B) “Affiliated Practitioner” means a person on a Provider Organization’s panel or roster.

(@) “Applicant” means an initial applicant for certification or an applicant for recertification
as a Practitioner or Provider Organization.

(D) “Certification”, “Certified”, or “Recertification” means the State Bar’s formal recognition
that Provider Organization or Practitioner has met the requirements of this chapter.

(E) “Certification Eligibility Requirements” means the applicable (1) Training and Experience
Criteria adopted by the Board of Trustees that a Practitioner must meet to become
Certified and Recertified; and (2) the Qualification Requirements that a Provider
Organization must meet to become Certified Recertified.

(F) “Ethical Standards” or “Standards” means the ethical standards specified in Business and
Professions Code section 6173 and/or adopted by the Board of Trustees that Certified
Alternative Dispute Resolution Provider Organizations and Practitioners are required to
adhere to.

(G) “Practitioner” means a person who performs Alternative Dispute Resolution services.

(H) “Program” means the Alternative Dispute Resolution Certification Program established
by the State Bar pursuant to Business and Professions Code section 6173 and governed
by this chapter.
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n “Provider Organization” means an entity, firm, or association that, or an individual who,
offers, coordinates, administers, or provides the ADR services of two or more
practitioners.

(J) “Training and Experience Criteria” means the applicable baseline Certification and
Recertification requirements as adopted by the Board of Trustees a Practitioner must
satisfy for initial Certification and Recertification.

(K) “Qualification Requirements” means the requirements as adopted by the Board of
Trustees that a Provider Organization must meet to qualify and be Certified as a Provider
Organization and for Recertification.

Rule 3.1101 Scope

Under Business and Professions Code section 6173, the State Bar is required to establish a
voluntary Program to certify Alternative Dispute Resolution Provider Organizations and
Practitioners. This chapter sets forth the rules that apply to the Program and for those Certified
Provider Organizations and Certified Practitioners.

Rule 3.1102 Ethical Standards

All Certified Practitioners and Provider Organizations must abide by ethical standards as set
forth in this chapter and by law. Pursuant to Business and Professions Code section 6173,
Certified Arbitrators shall comply with the Ethical Standards for Neutral Arbitrators in
Contractual Arbitration as adopted by the Judicial Council pursuant to section 1281.85 of the
Code of Civil Procedure. The Board of Trustees adopts ethical standards for Provider
Organizations and Mediators to supplement these rules.

Rule 3.1103 Certification Eligibility Requirements

The Board of Trustees must adopt certification eligibility requirements for Practitioners and
Provider Organizations to supplement these rules.

Rule 3.1104 Eligibility

(A) A Practitioner or Provider Organization may apply for State Bar Certification under the
Program.

(B) Practitioners and Provider Organizations do not need to be licensees of the State Bar to
obtain Certification under the Program.

(C) If a Certified Practitioner or Affiliated Practitioner is a licensee of the State Bar, the
licensee must abide by the Rules of the State Bar.
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Rule 3.1105 Reporting Obligation

Every Applicant, Certified Practitioner, and Provider Organization has an ongoing duty to comply
with the rules set forth in this chapter, the applicable ethical standards, and the eligibility
standards, and to promptly notify the State Bar, in writing, of any information that might affect
eligibility for Certification including any disciplinary actions by any licensing or professional
organization and any cause of license revocation, suspension, and/or resignation with charges
pending.

Rule 3.1106 Fees and Deadlines

(A) Pursuant to Business and Professions Code section 6173, the State Bar may charge a fee
to cover the reasonable costs of administering the Program. All fees for the Program are
set forth in the Schedule of Charges and Deadlines.

(B) An annual Certification fee and Recertification fee not received by the deadline set forth
in the Schedule of Charges and Deadlines is subject to a noncompliance fee.

(C) If all assessed fees, including noncompliance fees, are not received within 30 days of the
deadline set forth in the Schedule of Charges and Deadlines, Certification will be
suspended or revoked.

(D) Program fees are nonrefundable and will not be waived.
Rule 3.1107 Advertising

(A) Any advertising, promotional, or biographical material mentioning that a Practitioner or
Provider Organization is State Bar Certified must include the Practitioner or Provider
Organization’s Certification number.

(B) All advertising, promotional, or biographical material distributed by a State Bar Certified
Practitioner or Provider Organization must comply with all State Bar rules and applicable
guidelines and policies, as set forth by the State Bar.

Rule 3.1108 Audits

The State Bar may conduct an audit at any time to determine whether a Provider Organization
or Practitioner applying for, or who has received, Certification has complied with these rules.
The Provider Organization or Practitioner is responsible for any expenses that they incur in
connection with an audit.
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Rule 3.1109 Records

Any record in the possession of the State Bar pertaining to a Practitioner or Provider
Organization is the property of the State Bar.

Rule 3.1110 State Bar Action on Application

(A) Following receipt of an initial application for Certification or Recertification, which
includes a review of tier status, the State Bar must:

(1) Promptly acknowledge receipt of an application; and

(2) Following a review of the application, notify the Applicant if the application is
incomplete or inadequate, with a description of the reasons, and allow
reasonable time to cure deficiencies;

(B) Within 90 days of receipt of a complete application, the State Bar should make
reasonable efforts to grant or deny certification.

(@) If the Applicant does not meet applicable Certification Eligibility Requirements, the
application will be denied with explanation regarding the basis for the denial.

Rule 3.1111 Amendment or Abandonment of Incomplete Application

If the State Bar notifies an Applicant that their application for Certification or Recertification is
incomplete or otherwise fails to comply with Certification Eligibility Requirements set forth by
the State Bar, it must provide the Applicant at least 30 days from the notice to amend the
application. If the Applicant fails to meet application requirements or State Bar rules by the
deadline provided in the notice, the application is deemed withdrawn and ineligible for a refund
of any fees.

Rule 3.1112 Denial of Application

An Applicant for Certification or Recertification may be denied for:
(A) Failure to pay any applicable fees or, any late penalties;

(B) Failure to timely submit a Recertification application;

(C) Failure to meet Certification Eligibility Requirements;

(D) A violation of applicable Ethical Standards or a pattern of complaints of such violations,
as determined by the State Bar in its sole discretion;
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(E) A violation of any rules governing the Program, as determined by the State Bar in its sole
discretion;

(F) Suspension or revocation of any professional license or other discipline by any licensing
or professional organization against the Applicant; or

(G) A lack of candor, as determined by the State Bar in its sole discretion, including any
material omissions, or false representations or misstatements in the Certification or
Recertification application; and

(H) Conviction of a crime involving moral turpitude or any other State Bar determination
that a Practitioner or Provider Organization lacks the requisite moral character for
Certification.

All Decisions by the State Bar are final.

Article 2. Practitioners: Requirements for Certification and Recertification

Rule 3.1113  Application for Certification as a Practitioner

To apply for initial Certification as a Practitioner, the Applicant must, to the satisfaction of the
State Bar:

(A) Submit the applicable State Bar application for Certification with the application fee as
set forth in the Schedule of Charges and Deadlines;

(B) Satisfy and verify compliance with required eligibility, including the Training and
Experience criteria, and other provisions of this chapter; and

(C) Satisfy and verify compliance with the applicable Ethical Standards for practitioners as
required by this chapter.

Rule 3.1114 Annual Certification for Certified Practitioners

Certified Practitioners must annually attest to compliance with the Ethical Standards, tier status
criteria, and pay applicable annual fee as set forth in the Schedule of Charges and Deadlines.

Rule 3.1115 Recertification for Practitioners

(A) To maintain Certification, a Practitioner must recertify every three years, which includes
submitting a completed application, paying applicable fees, and meeting required
training and experience criteria as specified by the State Bar.
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(B) Inactive Status. A Certified mediator may request “inactive status” for up to two years
by notifying the State Bar in writing. The mediator may return to “active status” within
two years by notifying the State Bar and applying for Recertification. Upon resuming
active status, a mediator will have one year to complete the requirement of four
qualifying mediations.

Article 3. Provider Organizations: Requirements for Certification and Recertification

Rule 3.1116 Application for Certification as a Provider Organization

To apply for Certification as a Provider Organization, the Applicant must, to the satisfaction of
the State Bar:

(A) Submit an application for Certification with the application fee as set forth in the
Schedule of Charges and Deadlines;

(B) Satisfy and verify compliance with required Qualification Requirements and other
provisions of these rules; and

(@) Satisfy and verify compliance with the applicable Ethical Standards for Provider
Organizations as adopted by the Board of Trustees;

(D) Verify that the Provider Organization requires its Affiliated Practitioners to comply with
the applicable Ethical Standards; and

(E) Provide evidence that the State Bar’s Complaint Procedures for Certified Practitioners
and Provider Organizations are posted on the Provider Organization’s website.

Rule 3.1117 Annual Certification for Certified Provider Organizations

Certified Provider Organizations must annually attest to compliance with the Ethical Standards,
tier status criteria, and pay applicable annual fee as set forth in the Schedule of Charges and
Deadlines.

Rule 3.1118 Recertification

To maintain Certification, a Provider Organization must recertify every three years, which
includes submitting a completed application, paying applicable fees, and meeting required
qualification requirements as specified by the State Bar.
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Article 4. Tiers
Rule 3.1119 Tier Recognition

The Board of Trustees will adopt tier criteria for Program participants to recognize different
levels of Certification for Practitioners and Provider Organizations. Specific criteria for each tier
level, as adopted by the Board of Trustees, will be set forth on the State Bar’s website. Initial
certification will be at the baseline tier. The State Bar will evaluate and recognize higher tier
assignments when an Applicant is applying for Renewal and/or Recertification.

To comment on Complaints and Remedies Rules, please see Appendix K

Article 5. Complaints and Remedies

Rule 3.1120 Purpose and Limitations

(A) Purpose. These rules are intended to promote the resolution of complaints that a
Certified Alternative Dispute Resolution Practitioners or Provider Organizations may
have violated a provision of the applicable ethical standards or other requirements of
certification. They are intended to promote the resolution of any such complaints in a
manner that is respectful and fair to the Complainant and the Certified Alternative
Dispute Resolution Practitioners and Provider Organizations. The rules are also intended
to preserve the confidentiality of mediation communications established by Evidence
Code Section 1115 et seq. in resolving such complaints.

(B) Limitations. A finding that an Alternative Dispute Resolution Practitioner or Provider
Organization has failed to comply with the applicable ethical standards is not intended
to either bar or constitute a basis to set aside or vacate an agreement, award,
recommendation, decision, or order arising from an Alternative Dispute
Resolution process, and is not a basis for a civil cause of action against an attorney or an
Alternative Dispute Resolution Practitioner or Provider Organization.

Rule 3.1121 Definitions
As used in this article, unless the context or subject matter requires otherwise:

(A) “The Ethical Standards” refers to the Ethical Standards that Certified ADR Practitioners
and Provider Organizations are required to adhere to.

(B) “Inquiry” means an unwritten communication presented to a Complaint Coordinator
indicating that a Certified ADR Practitioner or Provider Organization may have violated a
provision of the applicable ethical standards or other requirement of Certification.
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“Complaint” means a written communication presented to a Complaint Coordinator
indicating that a Certified ADR Practitioner or Provider Organization may have violated a
provision of the applicable ethical standards or other requirement of Certification.

“Complainant” means the person who makes or presents a complaint.

“Complaint Coordinator” means a person designated by the Complaint Committee to
receive Inquiries and Complaints that a Certified Practitioner or Provider

Organization may have violated applicable Ethical Standards or other requirements of
Certification.

“Complaint Committee” means a committee appointed by the State Bar, or by one or
more professional organizations approved by the State Bar, to investigate and make
recommendations concerning Inquiries or Complaints that a Certified Practitioner or
Provider Organization may have violated applicable Ethical Standards or other
requirements of Certification. The Complaint Committee must include a chair or
secretary, and a balance of members nominated by Certified alternative dispute
resolution Practitioners and Provider Organization and members with other
backgrounds.

Staff proposal — Comments requested

Add at end of (F): A Complaint Committee must not include any member who has
a relationship with the Practitioner, Provider Organization, or subject of the complaint
that might reasonably raise a guestion about the committee member’s impartiality.

“Complaint Procedure” means a procedure for presenting, receiving, reviewing,
responding to, investigating, and acting on any Inquiry or Complaint.

“Complaint Proceeding” means all of the proceedings that take place as part of a
Complaint Procedure concerning a specific Inquiry or Complaint.

“Mediation Communication” means any statement that is made or any writing that is
prepared for the purpose of, in the course of, or pursuant to a mediation or a mediation
consultation, as defined in Evidence Code section 1115, and includes any
communications, negotiations, and settlement discussions between participants in the
course of a mediation or a mediation consultation.

Rule 3.1122 Complaint Coordinator

(A) Designation of Complaint Coordinator. The Complaint Committee must designate one or
more persons who are knowledgeable about ADR processes to serve as a
Complaint Coordinator. A Complaint Coordinator must not be appointed to handle
Appendix K 8 of 13
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any Inquiry or Complaint involving a Practitioner or Provider Organization with whom
the Complaint Coordinator has a relationship that might reasonably raise a question
about the Complaint Coordinator’s impartiality.

Identification of the Complaint Coordinator. The Complaint Committee and each
Certified Practitioner or Provider Organization must make the Complaint Coordinator’s
contact information, and function accessible to the public.

Rule 3.1123 Complaint Procedure Required

The State Bar must establish, and each Certified Practitioner or Provider Organization must
adhere to, a Complaint Procedure that allows for the investigation of a Provider Organization or
Practitioners with respect to their compliance with these rules.

Rule 3.1124 General Requirements for Complaint Procedures and Complaint Proceedings

(A)

(B)

(€)

(D)

Submission and referral of inquiries and Complaints to the Complaint Coordinator. All
Inquiries and Complaints that a Certified Practitioner or Provider Organization may have
violated applicable ethical standards or other requirements for Certification should

be submitted or referred to a Complaint Coordinator.

Upon receipt of an Inquiry, the Complaint Coordinator must listen to the person’s
concerns, answer any questions that the person has, and inform the person that the
State Bar or professional organization only acts on written Complaints and how to
submit one.

Proposed Staff Addition — Comments requested

If the person making the Inquiry does not follow up by submitting a written complaint
but the information they provided seems to indicate a serious violation of an ethical
standard, the Complaint Coordinator may open an investigation.

Acknowledgment of complaint. The Complaint Coordinator must send the Complainant
a written acknowledgment that the Complaint has been received within 14 days
following receipt of the Complaint.

Preliminary review and disposition of Complaints. The Complaint Coordinator must
conduct a preliminary review of all Complaints to determine whether the Complaint can
be informally resolved or closed, or whether the Complaint warrants investigation.

A Complaint must be closed during the preliminary review if the Complaint Coordinator
determines that it is clearly the result of a misunderstanding of the ADR process or
dissatisfaction with the outcome and it does not indicate any violation of the applicable
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ethical standards. Where possible, the preliminary review should be completed within
60 days following receipt of the Complaint.

(E) Procedure for Complaints not resolved through the preliminary review. The following
procedures are required only if a Complaint is not resolved or closed through the
preliminary review.

(1)

(2)

(3)

Notice and opportunity to respond. The Certified Practitioner or Provider
Organization who is the subject of a Complaint must be given notice of the
Complaint and an opportunity to respond.

Investigation and recommendation. The Complaint must be investigated and a
recommendation concerning appropriate action on the Complaint must be
made to the Complaint Committee by either an individual who has experience in
the relevant ADR process and who is familiar with the applicable ethical
standards and other Certification requirements or by a committee the majority
of which has this experience and familiarity.

Final decision. The final decision on the Complaint must be made by the
Complaint Committee after considering the nature and severity of any ethical
violation. Any member of the Complaint Committee who served

as the Complaint Coordinator or investigated the Complaint shall

not participate in making the final decision. Where possible, the final decision
should be issued within 120 days after the Complaint was filed.

(F) Depending on the manner in which a complaint is addressed the following actions must

occur:

(1)

(2)

(3)

If final action was taken by the Complaint Committee, the Complaint Committee
must send the Complainant notice of the final action taken on the Complaint.

If the Complaint was not closed during the preliminary review, the chair or
secretary of the Complaint Committee must send notice of the final

action to the Practitioner or Provider Organization about whom the Complaint
was made.

The chair or secretary of the Complaint Committee must notify the State Bar of
the decision on the Complaint.

(G) Promptness. Complaints about Certified Practitioners or Provider Organizations must be
handled promptly at all stages. The failure to meet the time goals set forth in this
Complaint Procedure does not invalidate any decision or provide the basis for
any additional remedy or a new complaint based on the same facts.
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(H) Records of complaints. The State Bar must maintain sufficient information about each
Complaint and its disposition to identify any history or patterns of Complaints submitted
under these rules.

Rule 3.1125 Permissible Actions on Complaints

After an investigation has been conducted, the State Bar Complaint Committee or the
Complaint Committee of a professional organization designated by the State Bar may do one of
the following:

(1) Close the Complaint on the basis that the information provided did
not establish a violation of the applicable Ethical Standards;

(2) Counsel, admonish, or reprimand the Certified Practitioner or Provider
Organization;

(3) Require additional training or other requirements; or

(4) Revoke the Practitioner or Provider Organization’s Certification with or without
the option to reapply for Certification.

Rule 3.1126 Confidentiality of Complaint Proceedings, Information, and Records
(A) This rule is intended to:

(1) Preserve the confidentiality of mediation communications as required
by Evidence Code sections 1115-1128;

(2) Promote cooperation in the reporting, investigation, and resolution of
Complaints about Certified Practitioners and Provider Organizations; and

(3) Protect Certified Practitioners and Provider Organization’s against reputational
damage that might result from the disclosure of unfounded Complaints against
them.

(B) Preserving the confidentiality of mediation communications. All Complaint Procedures
and Complaint Proceedings must be designed and conducted in a manner that preserves
the confidentiality of mediation communications, including but not limited to the
confidentiality of any communications between the mediator and individual mediation
participants or subgroups of mediation participants.

(C) Confidentiality of Complaint Proceedings. All Complaint Proceedings must occur in
private and must be kept confidential. No information or records concerning the receipt,
investigation, or resolution of an Inquiry or a Complaint may be open to the public or
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disclosed outside the course of the Complaint Proceeding except as provided in section
(D) of this rule or as otherwise required by law.

(D) Authorized disclosures. After the decision on a Complaint, the Complaint Committee
may disclose the name of the Certified Practitioner or Provider Organization against
whom action has been taken, the action taken, and the general basis on which the
action was taken. All other information regarding the Complaint Procedure shall remain
confidential, unless disclosure is required by these rules, or as otherwise required by
law.

Staff proposal — Comments requested

Add “an order of the Board of Trustees, as follows: “. . . unless disclosure is required by
these rules, an order of the Board of Trustees, or as otherwise required by law.”

(E) Disclosures required by law. In determining whether the disclosure of additional
information or records concerning a complaint proceeding is required by law, courts
should consider the purposes of the confidentiality of Complaint Proceedings stated in
section (A). If it appears that the disclosure of information or records concerning a
Complaint Proceeding that would reveal mediation communications is required by law,
before the information or records are disclosed, notice should be given to any person
whose mediation communications thereby may be revealed.

Rule 3.1127 Disqualification from Subsequently Serving as an Adjudicator

A person who has participated in a Complaint Proceeding or otherwise received information
about the substance of a Complaint, other than information that is publicly disclosed under
Rule 3.1126, must not subsequently hear or determine any contested issue of law, fact, or
procedure concerning the dispute that was the subject of any underlying ADR or any other
dispute that arises from that process as a judge, an arbitrator, a referee, or a juror, or in any
other adjudicative capacity.

Rule 3.1128 Notification of Complaint Procedure

Provider Organizations must include information prominently on its website about where
persons may submit a complaint to the State Bar or to an organization approved by the State
Bar that the Provider Organization or an Affiliated Practitioner has violated an applicable Ethical
Standards.

Proposed Staff Addition — Comments requested

Practitioners who are providing ADR services other than through a certified Provider
Organization provide information about where persons may submit a complaint to the State
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Bar or to an organization approved by the State Bar that the Provider Organization or an
Affiliated Practitioner has violated an applicable Ethical Standards. This information may be
provided on the Practitioner’s website, with the Practitioner’s fee agreement, or at the outset
of the ADR process.

Article 6. Suspension or Revocation of Certification

Rule 3.1129 Suspension or Revocation

(A)

(B)

(C)

(D)

(E)

The State Bar may suspend or revoke Certification of a Provider Organization or
Practitioner for failure to comply with any requirements of these rules, or any relevant
standards or requirements.

The State Bar may revoke Certification of a Practitioner and/or a Provider Organization
based on recommendations from a Complaint Committee following the investigation of
a complaint.

A Provider Organization and Practitioner is entitled to a notice of intention to suspend or
revoke Certification from the State Bar that states the reasons for the State Bar’s action.

A Provider Organization or Practitioner may submit a written request for reconsideration
within 30 days of receipt of the notice. The request must explain why the action
proposed of suspension or revocation of Certification is inappropriate and must be
supported by any relevant evidence.

The State Bar’s action on a request for reconsideration is final.
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TITLE 3. PROGRAMS AND SERVICES

DIVISION 5. PROVIDERS OF PROGRAMS AND SERVICES

Chapter 6. Alternative Dispute Resolution Certification Program

For Article 1 through Article 4, please see Appendix K

Article 5. Complaints and Remedies

Rule 3.1120 Purpose and Limitations

(A)

(B)

Purpose. These rules are intended to promote the resolution of complaints that a
Certified Alternative Dispute Resolution Practitioners or Provider Organizations may
have violated a provision of the applicable ethical standards or other requirements of
certification. They are intended to promote the resolution of any such complaints in a
manner that is respectful and fair to the Complainant and the Certified Alternative
Dispute Resolution Practitioners and Provider Organizations. The rules are also intended
to preserve the confidentiality of mediation communications established by Evidence
Code Section 1115 et seq. in resolving such complaints.

Limitations. A finding that an Alternative Dispute Resolution Practitioner or Provider
Organization has failed to comply with the applicable ethical standards is not intended
to either bar or constitute a basis to set aside or vacate an agreement, award,
recommendation, decision, or order arising from an Alternative Dispute

Resolution process, and is not a basis for a civil cause of action against an attorney or an
Alternative Dispute Resolution Practitioner or Provider Organization.

Rule 3.1121 Definitions

As used in this article, unless the context or subject matter requires otherwise:

(A)

(B)

(€)

(D)

“The rules of conduct ethical standards” refers to the Ethical Standards that
Certified ADR Practitioners and Provider Organizations are required to adhere to.

“Inquiry” means an unwritten communication presented to a Complaint Coordinator
indicating that a Certified ADR Practitioner or Provider Organization may have violated a
provision of the applicable ethical standards or other requirement of Certification.

“Complaint” means a written communication presented to a Complaint Coordinator
indicating that a Certified ADR Practitioner or Provider Organization may have violated a
provision of the applicable ethical standards or other requirement of Certification.

“Complainant” means the person who makes or presents a complaint.
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(E) “Complaint Coordinator” means a person designated by the Complaint Committee to
receive Inquiries and Complaints that a Certified Practitioner or Provider
Organization may have violated applicable Ethical Standards or other requirements of
Certification.

(F) “Complaint Committee” means a committee appointed by the State Bar, or by one or
more professional organizations approved by the State Bar, to investigate and make
recommendations concerning Inquiries or Complaints that a Certified Practitioner or
Provider Organization may have violated applicable Ethical Standards or other
requirements of Certification. The Complaint Committee must include a chair or
secretary, and a balance of members nominated by Certified alternative dispute
resolution Practitioners and Provider Organization and members with other
backgrounds.

Staff proposal — Comments requested. At end of (F) add:

A Complaint Committee must not include any member who has a relationship with the
Practitioner, Provider Organization, or subject of the complaint that might reasonably
raise a question about the committee member’s impartiality.

(G) “Complaint Procedure” means a procedure for presenting, receiving, reviewing,
responding to, investigating, and acting on any Inquiry or Complaint.

(H) “Complaint Proceeding” means all of the proceedings that take place as part of a
Complaint Procedure concerning a specific Inquiry or Complaint.

(n “Mediation Communication” means any statement that is made or any writing that is
prepared for the purpose of, in the course of, or pursuant to a mediation or a mediation
consultation, as defined in Evidence Code section 1115, and includes any
communications, negotiations, and settlement discussions between participants in the
course of a mediation or a mediation consultation.

Rule 3.1122 Complaint Coordinator

(A) Designation of Complaint Coordinator. The Complaint Committee must designate one or
more persons who are knowledgeable about ADR processes to serve as a
Complaint Coordinator. A Complaint Coordinator must not be appointed to handle
any Inquiry or Complaint involving a Practitioner or Provider Organization with whom
the Complaint Coordinator has a relationship that might reasonably raise a question
about the Complaint Coordinator’s impartiality.
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Identification of the Complaint Coordinator. The Complaint Committee and each
Certified Practitioner or Provider Organization must make the Complaint Coordinator’s
identity, contact information, and function accessible to the public.

Rule 3.1123 Complaint Procedure Required

The State Bar must establish, and each Certified Practitioner or Provider Organization must
adhere to, a Complaint Procedure that allows for the investigation of a Provider Organization or
Practitioners with respect to their compliance with these rules.

Rule 3.1124 General Requirements for Complaint Procedures and Complaint Proceedings

(A)

(B)

(C)

(D)

Submission and referral of inquiries and Complaints to the Complaint Coordinator. All
Inquiries and Complaints that a Certified Practitioner or Provider Organization may have
violated applicable ethical standards or other requirements for Certification should

be submitted or referred to a Complaint Coordinator.

Upon receipt of an Inquiry, the Complaint Coordinator must listen to the person’s
concerns, answer any questions that the person has, and inform the person that the
State Bar or professional organization only acts on written Complaints and how to
submit one.

Staff proposal — Comments requested. At the end of (B), add:

If the person making the Inquiry does not follow up by submitting a written complaint
but the information they provided seems to indicate a serious violation of an ethical
standard, the Complaint Coordinator may open an investigation.

Acknowledgment of complaint. The Complaint Coordinator must send the Complainant
a written acknowledgment that the Complaint has been received within 14 days
following receipt of the Complaint.

Preliminary review and disposition of Complaints. The Complaint Coordinator must
conduct a preliminary review of all Complaints to determine whether the Complaint can
be informally resolved or closed, or whether the Complaint warrants investigation.

A Complaint must be closed during the preliminary review if the Complaint Coordinator
determines that it is clearly the result of a misunderstanding of the ADR process or
dissatisfaction with the outcome and it does not indicate any violation of the applicable
ethical standards. Where possible, the preliminary review should be completed within
60 days following receipt of the Complaint.
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(E) Procedure for Complaints not resolved through the preliminary review. The following
procedures are required only if a Complaint is not resolved or closed through the
preliminary review.

(1)

(2)

(3)

Notice and opportunity to respond. The Certified Practitioner or Provider
Organization who is the subject of a Complaint must be given notice of the
Complaint and an opportunity to respond.

Investigation and recommendation. The Complaint must be investigated and a
recommendation concerning appropriate action on the Complaint must be
made to the Complaint Committee by either an individual who has experience in
the relevant ADR process and who is familiar with the applicable ethical
standards and other Certification requirements or by a committee the majority
of which has this experience and familiarity.

Final decision. The final decision on the Complaint must be made by the
Complaint Committee after considering the nature and severity of any ethical
violation. Any member of the Complaint Committee who served

as the Complaint Coordinator or investigated the Complaint shall

not participate in making the final decision. Where possible, the final decision
should be issued within 120 days after the Complaint was filed.

(F) Depending on the manner in which a complaint is addressed the following actions must

occur:

(1)

(2)

(3)

If final action was taken by the Complaint Committee, the
Complaint Committee must send the Complainant notice of the final
action taken on the Complaint.

If the Complaint was not closed during the preliminary review, the chair or
secretary of the Complaint Committee must send notice of the final

action to the Practitioner or Provider Organization about whom the Complaint
was made.

The chair or secretary of the Complaint Committee must notify the State Bar of
the decision on the Complaint.

(G) Promptness. Complaints about Certified Practitioners or Provider Organizations must be
handled promptly at all stages. The failure to meet the time goals set forth in this
Complaint Procedure does not invalidate any decision or provide the basis for
any additional remedy or a new complaint based on the same facts.
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PROPOSED COMPLAINT AND REMEDIES PROCEDURE RULES

Records of complaints. The State Bar must maintain sufficient information about each
Complaint and its disposition to identify any history or patterns of
Complaints submitted under these rules.

Rule 3.1125 Permissible Actions on Complaints

After an investigation has been conducted, the State Bar Complaint Committee or the
Complaint Committee of a professional organization designated by the State Bar may do one of
the following:

(1) Close the Complaint on the basis that the information provided did
not establish a violation of the applicable Ethical Standards;

(2) Counsel, admonish, or reprimand the Certified Practitioner or Provider
Organization;

(3) Require additional training or other requirements; or

(4) Revoke the Practitioner or Provider Organization’s Certification with or without
the option to reapply for Certification.

Rule 3.1126 Confidentiality of Complaint Proceedings, Information, and Records

(A) This rule is intended to:

(1) Preserve the confidentiality of mediation communications as required
by Evidence Code sections 1115-1128;

(2) Promote cooperation in the reporting, investigation, and resolution of
Complaints about Certified Practitioners and Provider Organizations; and

(3) Protect Certified Practitioners and Provider Organization’s against reputational
damage that might result from the disclosure of unfounded Complaints against
them.

(B) Preserving the confidentiality of mediation communications. All Complaint Procedures
and Complaint Proceedings must be designed and conducted in a manner that preserves
the confidentiality of mediation communications, including but not limited to the
confidentiality of any communications between the mediator and individual mediation
participants or subgroups of mediation participants.

(C) Confidentiality of Complaint Proceedings. All Complaint Proceedings must occur in
private and must be kept confidential. No information or records concerning the receipt,
investigation, or resolution of an Inquiry or a Complaint may be open to the public
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or disclosed outside the course of the Complaint Proceeding except as provided in
section (D) of this rule or as otherwise required by law.

(D) Authorized disclosures. After the decision on a Complaint, the Complaint
Committee may disclose the name of the Certified Practitioner or Provider
Organization against whom action has been taken, the action taken, and the general
basis on which the action was taken. All other information regarding the Complaint
Procedure shall remain confidential, unless disclosure is required by these rules, or as
otherwise required by law.

Staff proposal — Comments requested. After “required by these rules,” add “an order
of the Board of Trustees, to read as follows:

“ .. unless disclosure is required by these rules, an order of the Board of Trustees, or as
otherwise required by law.”

(E) Disclosures required by law. In determining whether the disclosure
of additional information or records concerning a complaint proceeding is required by
law, courts should consider the purposes of the confidentiality of Complaint
Proceedings stated in section (A). If it appears that the disclosure of information or
records concerning a Complaint Proceeding that would reveal mediation
communications is required by law, before the information or records are disclosed,
notice should be given to any person whose mediation communications thereby may be
revealed.

Rule 3.1127 Disqualification from Subsequently Serving as an Adjudicator

A person who has participated in a Complaint Proceeding or otherwise received information
about the substance of a Complaint, other than information that is publicly disclosed under
Rule 3.1126 must not subsequently hear or determine any contested issue of law, fact, or
procedure concerning the dispute that was the subject of any underlying ADR or any other
dispute that arises from that process as a judge, an arbitrator, a referee, or a juror, or in any
other adjudicative capacity.

Rule 3.1128 Notification of Complaint Procedure

Provider Organizations must include information prominently on its website about where
persons may submit a complaint to the State Bar or to an organization approved by the State
Bar that the Provider Organization or an Affiliated Practitioner has violated an applicable Ethical
Standards.

Appendix L 6 of 7
79



APPENDIX L

PROPOSED COMPLAINT AND REMEDIES PROCEDURE RULES

Proposed Staff Addition — Comments requested

Practitioners who are providing ADR services other than through a certified Provider
Organization provide information about where persons may submit a complaint to the State
Bar or to an organization approved by the State Bar that the Provider Organization or an
Affiliated Practitioner has violated an applicable Ethical Standards. This information may be
provided on the Practitioner’s website, with the Practitioner’s fee agreement, or at the outset
of the ADR process.

Article 6. Suspension or Revocation of Certification

Rule 3.1129 Suspension or Revocation

(A) The State Bar may suspend or revoke Certification of a Provider Organization or
Practitioner for failure to comply with any requirements of these rules, or any relevant
standards or requirements.

(B) The State Bar may revoke Certification of a Practitioner and/or a Provider Organization
based on recommendations from a Complaint Committee following the investigation of
a complaint.

(C) A Provider Organization and Practitioner is entitled to a notice of intention to suspend or
revoke Certification from the State Bar that states the reasons for the State Bar’s action.

(D) A Provider Organization or Practitioner may submit a written request for reconsideration
within 30 days of receipt of the notice. The request must explain why the action
proposed of suspension or revocation of Certification is inappropriate and must be
supported by any relevant evidence.

(E) The State Bar’s action on a request for reconsideration is final.
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PROPOSALS RE COMPLAINTS ABOUT STATE BAR CERTIFIED PRACTITIONERS
ARISING FROM SERVICE IN COURT ADR PROGRAMS

The Working Group is requesting comments about ALL of the following proposals:

Kopeikin/Hodgson Proposal

Working Group Members Jill Kopeikin and Sarah Hodgson propose that the Working Group
recommend that the State Bar adopt a rule that:

1. Certified ADR practitioners participating in court-connected ADR processes that are judicially
supervised satisfy the complaint requirement of Business and Professions Code section 6173
as to their participation in court-connected ADR processes. As such, complainants for court-
connected ADR processes should be directed to raise complaints arising out of court-
connected ADR with the connected court, and to inform the State Bar of the outcome of the
court’s complaint process.

2. For the purposes of this Rule, the term “court-connected ADR processes that are judicially
supervised” shall mean ADR processes facilitated by neutrals who are recommended,
selected, appointed, or compensated by a court, and who are subject to a confidential
complaint process supervised by a judicial officer that may address ethical violations and
impose remedies, including but not limited to those established by the California Rules of
Court and federal local rules governing ADR.

State Bar Staff Proposals

State Bar Staff propose that the Working Group recommend that the State Bar adopt rules that:

1. Certified practitioners be required to inform the State Bar within seven days of learning of a
complaint that the practitioner violated applicable ethical standards has been filed with a
court. The notice shall identify the court, provide the name and contact information of the
person making the complaint, and describe the general nature of the complaint. The
practitioner shall also notify the State Bar of the outcome of the complaint within seven
days. Failure to timely notify the State Bar shall be grounds for decertification.

2. If a participant in a court ADR program makes an inquiry or a complaint to the State Bar
indicating that a certified practitioner violated applicable ethical standards while acting in
the court program, the State Bar should ask the person whether they have reported their
concern to the court and, if they have not, should encourage them to do so. The State Bar
should also request that the person making the inquiry or complaint notify the State Bar
when and how the complaint has been addressed by the court.
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3. If the State Bar receives an inquiry or complaint that a certified practitioner has violated an
applicable ethical standard while serving in court ADR program, the State Bar may defer the
investigation and resolution of the inquiry or complaint pending investigation and resolution
of the inquiry or complaint by a court that follows a complaint procedure that is
substantially similar to that set forth in Rule of Court 3.865 et. seq. However, if the State Bar
determines that deferring will unduly impede its duty to protect the public from misconduct
by the certified practitioner it should not defer action.

4. If a court informs the State Bar of the name of a practitioner against whom action has been
taken under Rule of Court 3.870, the action taken, and the general basis on which the action
was taken, and/or makes a recommendation regarding whether any action should be taken
regarding the practitioner’s State Bar certification status, the State Bar may consider this
information in deciding what action, if any, to take regarding the practitioner’s certification
status.

5. The State Bar should consider seeking enactment and/or amendments of statutes and/or
Rules of Court that would require or allow courts to report information about complaints
that a certified practitioner has violated applicable ethical standards to the State Bar.

Appendix M Page 2 of 2
82



APPENDIX N
WORKING GROUP ROSTER

Working Group members were selected for their individual expertise, and do not necessarily
speak for any organization with which they are affiliated.

Working Group Chair

Hon. Risé Jones Pichon
Superior Court Judge (Retired)
JAMS

Arbitrator, Mediator

Working Group Vice Chair

Dr. Jack R. Goetz, Esq.

Arbitrator and Mediator

Arbitrator, Facilitator, Mediator, Program Administrator, Trainer

Nolan Armstrong
Mediator

Claudia Brown Coulter
Mediator
Southern California Mediation Association

Dana Curtis
Dana Curtis Mediation
Mediator, Trainer

Steven P. Dinkin

President

National Conflict Resolution Center
Program Administrator

Paul Dubow
California Lawyers Association
Arbitrator, Mediator
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Jenna Ellis
Director of Legal Services
Judicate West

Dario Higuchi

Chief Executive Officer

Signature Resolution, LLC

Founder and CEO of ADR provider organization

Sarah Hodgson

General Counsel, Superior Court of California, County of Riverside Superior Court of California;

Member of Judicial Council Civil and Small Claims Advisory Committee and Chair of its ADR

Subcommittee
Program Administrator

Katy Jones

Marketing Production Manager

ADR Services, Inc.

Administrative and Business Development Support

Ron Kelly
Arbitrator, Mediator, Trainer, Law and Policy Advocate and Organizer

Jill Kopeikin

ADR Program Director

United States District Court, Northern District of California
Facilitator, Mediator, Neutral Evaluator

Diana Kruze

Arbitrator

ADR by Diana

Arbitrator, Mediator, Private Judge
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Kimberly Loew

Senior Counsel, Legal Affairs

JAMS

In-house counsel for JAMS, an ADR provider

Hon. Jackson Lucky (Ret.)

Mediator, Arbitrator, Referee

JAMS

Arbitrator, Mediator, Neutral Evaluator, Private Judge

Cliff Palefsky

Civil Rights Attorney
McGuinn, Hillsman & Palefsky
Employment Attorney

Mattie Robertson

Professor of Practice

UC Law San Francisco

Facilitator, Mediator, Trainer, Mediation Clinic Professor and Supervisor

Eric Tuchmann

Principal

Tuchmann ADR (Former EVP and Chief Legal Office for the American Arbitration Association)
Provider Organization

Daniel Yamshon
Esq., FCIArb
Arbitrator, Facilitator, Mediator, Trainer

Christopher Welch

Executive Director

Center for Conflict Resolution

Facilitator, Mediator, Program Administrator, Trainer
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ALTERNATIVE DISPUTE RESOLUTION CERTIFICATION PROGRAM WORKING GROUP CHARGE

The State Bar of California

Alternative Dispute Resolution Certification Program Working Group

Working Group Charge

The ADR Certification Working Group will make recommendations for a comprehensive
framework for the certification of alternative dispute resolution (ADR) firms, providers, and
practitioners, pursuant to Business and Professions Code section 6173.

As a guiding principle, the Working Group will balance maintaining rigorous professional
standards with creating an inclusive program that accommodates the wide variety of ADR firms,
providers, and practitioners. The Working Group will develop a comprehensive certification
framework that promotes public confidence and consumer protection in ADR services.

The Working Group will recommend State Bar Rules and Procedures to the Board of Trustees,
including periodic evaluation of the Board-approved certification program, regarding the
following:

1. Qualification Requirements for certification of firms, providers, and practitioners
that provide or perform ADR services, including complaint and remedy procedures.

2. ATiered Certification Structure that establishes criteria for awarding higher levels of
certification to firms, providers, or practitioners that demonstrate higher levels of
commitment to accountability and consumer protection.

3. Program Administration, including procedures and criteria for certifying applicants
and certification denial and revocation, and fee structures that allow for program
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stability and can be assessed equitably across a variety of candidates for
certification.

The Working Group will submit its recommendations to the Board of Trustees.
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APPENDIX P

ALTERNATIVE DISPUTE RESOLUTION CERTIFICATION PROGRAM WORKING GROUP
GENERAL PRINCIPLES

The State Bar ALTERNATIVE DISPUTE RESOLUTION
. . CERTIFICATION WORKING GROUP
of California

GENERAL PRINCIPLES FOR STATE BAR
ALTERNATIVE DISPUTE RESOLUTION CERTIFICATION PROGRAM*

1. The baseline requirements for certification of all types of ADR practitioners should include
levels of both training and experience (i.e., “personal qualifications”) indicating that
certified practitioners should have the ability to competently perform the ADR process, at
least in simpler matters.

2. The baseline requirements for certification of newer practitioners should generally require
more training and less experience than that required for very experienced practitioners and
should not constitute a significant barrier to certification of newer practitioners.

3. The baseline requirements for certification of very experienced practitioners should
generally not require as much training as required for newer practitioners; however, very
experienced practitioners should be required to have completed a specified amount of
training within a specified time period.

4. All certified practitioners should be required to complete a specified amount of continuing
education, including in ethics, that maintains or increases their knowledge and skills in each
ADR process for which they are certified within a specified timeframe to remain certified.

5. All certified practitioners may receive credit toward any experience requirements for
recertification for engaging in specified activities that maintain or enhance knowledge and
skills in the ADR processes for which they are certified.

! Adopted by the State Bar Alternative Dispute Resolution (ADR) Certification Working Group on June 18, 2025.

San Francisco Office www.calbar.ca.gov Los Angeles Office

180 Howard Street 845 S. Figueroa Street
San Francisco, CA 94105 Los Angeles, CA 90017
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6. The State Bar should offer, and county bar associations, trainers, and providers should be

encouraged to offer, required continuing education with reasonable frequency and at
reasonable cost to ADR practitioners.
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LINKS TO WORKING GROUP AGENDAS AND MATERIALS (STAFF REPORTS)

February 12, 2025, Agenda

Review and Approve Working Group Charge
Areas of Focus for Working Group Consideration

March 19, 2025, Agenda

Report of Baseline Certification for Arbitrators Subgroup
Report of Baseline Certification for Mediators Subgroup

April 23, 2025, Agenda

Report of Baseline Certification for Mediators Subgroup
Report of Baseline Arbitrator Certification
Report on Complaints and Remedies Subgroup

June 18, 2025, Agenda

Report on Updated Recommendations from Baseline Certification for Mediators Subgroup
Since April 23, 2025 Meeting
Report on Baseline Certification for Arbitrators Subgroup Activity Since April 23, 2025

Meeting
Recommendation for General Principles for State Bar ADR Certification

July 16, 2025, Agenda

Update Report on Recommendation for Baseline Certification Requirements for Mediators
Update Report on Recommendation for Baseline Certification Requirements for Arbitrators

August 20, 2025, Agenda

Update Report on Recommendation for Baseline Certification and Recertification for
Mediators

Update Report on Recommendation for Baseline Certification and Recertification
Requirements for Arbitrators

Update Report on Ethical Standards for State Bar Certified Mediators

October 22, 2025, Agenda

Appendix Q

Report on Provider Organizations Subgroup Recommendations
Report on Tiers Subgroup Recommendations

1. Tiers Subgroup Progress Report

2. Tiers Subgroup Report Attachment

Report on Program Administration Subgroup Recommendations
1. Program Administrative Report

2. Program Administrative Recommendations
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November 20, 2025, Agenda

Report on Provider Organizations Subgroup Recommendations

Report on Tiers Subgroup Recommendations:

1. Supplemental Tiers Report and Attachment

Report of State Bar Certification Program and Complaint Procedure to Court Programs

December 15, 2025, Agenda

Report on Tiers Subgroup Recommendations
Report of State Bar Certification Program and Complaint Procedure to Court Programs
Report on Provider Organizations Subgroup Recommendations

January 12, 2026, Agenda

Report on Tiers Subgroup Recommendations
Report on Provider Organizations Subgroup Recommendations
Report on Application of State Bar Certification Program and Complaint Procedure to Court

Programs

January 21, 2026, Agenda

Report on Tiers Subgroup Recommendations

Report on Provider Organizations Subgroup Recommendations

Provider Organization Subgroup Supplemental Report

Report on Application of State Bar Certification Program and Complaint Procedure to Court

Programs

February 10, 2026, Agenda
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

GENERAL PRINCIPLES

Meeting Resolution

6/18/25 RESOLVED, that the Alternative Dispute Resolution working Yes
group adopt the baseline requirements for certification of all
types of ADR practitioners should include levels of both training
and experience (i.e., “personal qualifications”) indicating that
certified practitioners should have the ability to competently
perform the ADR process, at least in simpler matters.

6/18/25 RESOLVED, that the Alternative Dispute Resolution working Yes
group adopt the baseline requirements for certification of newer
practitioners should generally require more training and less
experience than that required for very experienced practitioners
and should not constitute a significant barrier to certification of
newer practitioners.

6/18/25 RESOLVED, that the Alternative Dispute Resolution working Yes
group adopt the baseline requirements for certification of very
experienced practitioners should generally not require as much
training as required for newer practitioners; however, very
experienced practitioners should be required to have completed
a specified amount of training within a specified time period.

6/18/25 RESOLVED, that the Alternative Dispute Resolution working Yes
group adopt all certified practitioners should be required to
complete a specified amount of continuing education, including
in ethics, that maintains or increases their knowledge and skills
in each ADR process for which they are certified within a
specified timeframe to remain certified.

6/18/25 RESOLVED, that the Alternative Dispute Resolution working No
group adopt all certified practitioners should be required to
remain actively engaged in the ADR processes for which they are
certified within a specified timeframe to be eligible for
recertification.
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Meeting Resolution Vote

6/18/25 RESOLVED, that the Alternative Dispute Resolution working Yes
group adopt that all certified practitioners may receive credit
toward any experience requirements for recertification for
engaging in specified activities that maintain or enhance
knowledge and skills in the ADR processes for which they are
certified.

6/18/25 RESOLVED, that the Alternative Dispute Resolution working Yes
group adopt a guiding principle that the State Bar should offer,
and county bar associations, trainers, and providers should be
encouraged to offer, required continuing education with
reasonable frequency and at reasonable cost to ADR
practitioners.

BASELINE REQUIREMENTS FOR MEDIATORS

Meeting Resolution Vote \

8/20/25 RESOLVED, that the ADR Working Group approve, in concept, No
the Baseline Certification and Recertification requirements for
mediators as provided in Attachments 1, 2, and 3 to the August
20, 2025, staff memorandum for agenda item 2.1.

8/20/25 RESOLVED, that the ADR Working Group approves the Baseline Yes
Certification and Recertification recommendation but 1) remove
“includes a joint session” from the definition of a Qualifying
mediation, 2) add “Include joint session in training” in the
requirement for mediator training and 3) remove the “Peer
Feedback or Reflective Practice Group Sessions.”

8/20/25 RESOLVED, that the ADR Working Group approve in concept the Yes
Baseline Certification and Recertification requirements for
mediators as provided in Attachment 3 to the August 20, 2025,
staff memorandum for agenda item 2.1, and that the
requirements be circulated for public comment.
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

BASELINE REQUIREMENTS FOR ARBITRATORS

Meeting Resolution

8/20/25 RESOLVED, that the ADR Working Group approve, in concept, Yes
the Baseline Certification and Recertification requirements for
arbitrators as provided in Attachment 3 to the August 20, 2025,
staff memorandum for agenda item 2.2, and that the
requirements be circulated for public comment.

ETHICAL STANDARDS FOR MEDIATORS

Meeting Resolution Vote

8/20/25 RESOLVED, that the ADR Working Group approve, in concept, Yes
the Ethical Standards for State Bar Certified Mediators as
provided in Attachment 1 to the August 20, 2025, staff
memorandum for agenda item 2.3, and that the standards be
circulated for public comment.

COMPLAINTS AND REMEDIES

Meeting Resolution

4/23/25 RESOLVED, that the ADR Working Group, in concept, Yes
recommends that complaints about certified firms, providers,
and practitioners be addressed by the State Bar, or by one or
more professional organizations authorized by the State Bar in
accordance with a program approved by the Board, that such
procedures be confidential and fair, and that fair procedures for
investigation and imposition of sanctions should be available for
complaints about certified firms, providers, and practitioners if
complaints are brought after certification has been revoked or
has not been renewed, and for distribution for public comment.
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

COMPLAINTS PROCEDURES TO COURT PROGRAMS

Meeting Resolution

1/12/26 RESOLVED, that the ADR Certification Working Group Yes
recommends that the two proposals from: 1) Working Group
members Jill Kopeikin and Sarah Hodgson and 2) State Bar

staff, as set forth in the January 12, 2026, staff report for agenda
items B2.3, entitled Supplemental Information regarding
Application of State Bar Certification Program and Complaint
Procedure to Court Programs, be distributed for public
comment.

TIERS FOR ARBITRATORS AND MEDIATORS

Meeting Resolution Vote \

8/20/25 RESOLVED, that the ADR Working Group adopt in concept the Yes
baseline requirements for certification of very experienced
practitioners for all ADR processes; that the experience
requirements for certification of experienced practitioners
should generally be less than the training requirements for
certification of newer practitioners.

10/22/25 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, recommendation for Tiers No.1 (of 26) in
Attachment 1 to the October 22, 2025, Tiers Subgroup Report
and Recommendations for Agenda Item 2.1 as proposed and for
distribution for public comment.

10/22/25 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, Tiers for Arbitrators and Mediators No. 2 (of 26) in
Attachment 1 to the October 22, 2025, Tiers Subgroup Report
and Recommendations for Agenda Item 2.1 as proposed and for
distribution for public comment.

10/22/25 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, Tiers for Arbitrators and Mediators No. 3 (of 26) in
Attachment 1 to the October 22, 2025, Tiers Subgroup Report
and Recommendations for Agenda Item 2.1. as proposed and for
distribution for public comment.
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

Meeting

Resolution

10/22/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 4 (of 26) in
Attachment 1 to the October 22, 2025, Tiers Subgroup Report
and Recommendations for Agenda Item 2.1. as proposed and for
distribution for public comment.

Yes

10/22/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 5 (of 26) in
Attachment 1 to the October 22, 2025, Tiers Subgroup Report
and Recommendations for Agenda Item 2.1. as revised in the
meeting to remove the word “currently” from the required and
elective criteria and for distribution for public comment.

Yes

10/22/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 6 (of 26) in
Attachment 1 to the October 22, 2025, Tiers Subgroup Report
and Recommendations for Agenda Item 2.1. as proposed and for
distribution for public comment.

Yes

10/22/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 7 (of 26) in
Attachment 1 to the October 22, 2025, Tiers Subgroup Report
and Recommendations for Agenda Item 2.1. as proposed and for
distribution for public comment.

Yes

10/22/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 8 (of 26) in
Attachment 1 to the October 22, 2025, Tiers Subgroup Report
and Recommendations for Agenda Item 2.1. as proposed and for
distribution for public comment.

Yes

11/20/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 9 (of 26) in
Attachment 1 to the November 20, 2025, Tiers Subgroup Report
and Recommendations for Agenda Item B 2.2. as revised in the
meeting to delete Elective criteria that provides credit for
service as a pro tem judge and for distribution for public
comment.

Yes
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

Meeting

Resolution

11/20/25

RESOLVED, that the ADR Certification Working Group approves,

in concept, Tiers Criteria No. 10 (of 26) in Attachment 1 to the
November 20, 2025, Tiers Subgroup Report and
Recommendations for Agenda Item B 2.2. as revised in the
meeting to delete “providing continuing education in alternative
dispute resolution practices to attorneys and other
professionals” from the elective criteria and for distribution for
public comment.

Yes

11/20/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers Criteria No. 11 (of 26) in Attachment 1 to the
November 20, 2025, Tiers Subgroup Report and
Recommendations for Agenda Item B 2.2. and as amended by
replacing “and” with “or” after the semicolon and for
distribution for public comment.

Yes

11/20/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers Criteria No. 12, 13 AND 14 (of 26) in
Attachment 1 to the November 20, 2025, Tiers Subgroup Report
and Recommendations for Agenda Item B 2.2. and as amended
by adding 100% to No. 13 and 200% to No. 14 as the additional
hours of ethics training that the practitioner must complete
during each year of the recertification period to satisfy the
requirement or receive elective credit, and for distribution for
public comment.

Yes

12/15/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 15 (of 26) in
Attachment 1 to the Attachment to the December 15, 2025,
Tiers Subgroup Report and Recommendations for Agenda ltem
B2.1. as proposed but include language at the end of the criteria
to add “for a period of at least five years” and to make the
criteria “Required” for baseline Tier 1 and for distribution for
public comment.

Yes

12/15/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 16 (of 26) in
the Attachment 1 to the Attachment to the December 15, 2025,
Tiers Subgroup Report and Recommendations for Agenda ltem

B2.1. as proposed and for distribution for public comment.

Yes
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

Meeting

Resolution

12/15/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 17 (of 26) in
Attachment 1 to the Attachment to the December 15, 2025,
Tiers Subgroup Report and Recommendations for Agenda ltem
B2.1. as revised during the meeting to make it “Required” for
baseline Tier 1 and for distribution for public comment.

Yes

12/15/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 18 (of 26) in
Attachment 1 to the Attachment to the December 15, 2025,
Tiers Subgroup Report and Recommendations for Agenda ltem
B2.1. as revised during the meeting to 1) remove the language
“Before accepting a new [arbitration or mediation]”; 2) add at
the beginning of the sentence “At the earliest opportunity”; 3)
add to the end of the sentence “within the previous 5 years”; 4)
change criteria from N/A to “Required” for baseline Tier 1, and
for distribution for public comment.

Yes

12/15/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 21 (of 26) in
Attachment 1 to the Attachment to the December 15, 2025,
Tiers Subgroup Report and Recommendations for Agenda ltem
B2.1 as proposed and for distribution for public comment.

No

12/15/25

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators No. 22 (of 26) in
Attachment 1 to the Attachment to the December 15, 2025,
Tiers Subgroup Report and Recommendations for Agenda ltem
B2.1. as revised during the meeting to remove “numbers and/or
percentages of [arbitration or mediations]” and after
‘Practitioner discloses the’, adds “approximate number of
mediations” and for distribution for public comment.

Yes

1/12/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators Criteria No. 23 (of
26) in Attachment 1 to the January 12, 2026, Updated Tiers
Subgroup Report and Recommendations for Agenda Item B2.1.
as proposed and for distribution for public comment.

Yes
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

Meeting

Resolution

1/12/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators Criteria No. 24 (of
26) in Attachment 1 to the January 12, 2026, Tiers Subgroup
Report and Recommendations for Agenda Item B2.1. as
proposed and for distribution for public comment.

Yes

1/12/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators Criteria No. 25 (of
26) in Attachment 1 to the January 12, 2026, Updated Tiers
Subgroup Report and Recommendations for Agenda Item B2.1.
as proposed and the definition of Mentoring set forth in the
January 12, 2026, Tiers Subgroup Report and Recommendations
for Agenda Item B2.1. as proposed and for distribution for public
comment.

Yes

1/12/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators Criteria No. 26 (of
26) in Attachment 1 to the January 12, 2026, Updated Tiers
Subgroup Report and Recommendations for Agenda Item B2.1.
as revised to delete “each year of” and for distribution for public
comment.

Yes

1/12/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, REVISED Tiers Criteria for Arbitrators and Mediators
No. 10 (of 26), Reflective Practice Session, and the definition of
Reflective Practice Session set forth in the January 12, 2026,
Tiers Subgroup Report and Recommendations for Agenda ltem
B2.1. as proposed and for distribution for public comment.

Yes

1/12/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, Tiers for Arbitrators and Mediators Criteria No. 22(B)
(of 26) in Attachment 1 to the January 12, 2026, Updated Tiers
Subgroup Report and Recommendations for Agenda Item B2.1.
as proposed and for distribution for public comment.

Yes
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

Meeting Resolution Vote

1/21/26 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, Tiers for Arbitrators and Mediators Criteria No. 19
and 20 (of 26) in Attachment 1 to the January 21, 2026, Updated
Tiers Subgroup Report and Recommendations for Agenda ltem
B2.1., as proposed for Criteria No. 19 and as revised for Criteria
No. 20 to include “notifies the parties and lawyers,” in the first
sentence, and for distribution for public comment.

TIERS FOR PROVIDER ORGANIZATIONS

Meeting Resolution Vote \

12/15/25 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, Tiers for Provider Organizations No.1, 2, 3 and 14 (of
14) in Attachment 1 to the December 15, 2025, Tiers Subgroup
Report and Recommendations for Agenda Item 2.3 as proposed
and for distribution for public comment.

1/21/26 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, Tiers for Provider Organizations Criteria Nos. 4-13,
and 15 (of 15) in Attachment 1 to the January 21, 2026, Provider
Organization Subgroup Report and Recommendations for
Agenda Item B2.2 as proposed and for distribution for public
comment.
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

PROGRAM ADMINISTRATION AND BASELINE REQUIREMENTS FOR PROVIDER
ORGANIZATIONS

Meeting

1/21/26

Resolution

RESOLVED, that the ADR Certification Working Group approves,
in concept, the Program Administration Requirements for
Provider Organizations No. 3 in Attachment 2 to the January 21,
2026, Provider Organization Subgroup Supplemental Report and
Recommendations for Agenda Item B2.2. as revised to:

e Paragraph No. 3., section (a) (vi) to Strike, “other than
affiliated practitioners” and Add “General
business information includes identity of equity
owners, which should be an ongoing obligation”

e Paragraph No. 3, section (b)(iii) to Strike, “other than
affiliated practitioners” and Add “General business
information includes identity of equity owners
and shareholders, which should be on ongoing
obligation”

and for distribution for public comment.

Vote

Yes

1/21/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, the Program Administration Requirements for
Provider Organizations No. 1 in Attachment 2 to the January 21,
2026, Provider Organization Subgroup Supplemental Report and
Recommendations for Agenda Item B2.2. as revised: Paragraph
No. 1 to add “one or more” and for distribution for public
comment.

Yes

1/21/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, the Program Administration Requirements for
Provider Organizations No. 2 and 3 (other than 3 (a)(vi) and
(b)(iii)) in Attachment 2 to the January 21, 2026, Provider
Organization Subgroup Supplemental Report and
Recommendations for Agenda Item B2.2. as proposed and for
distribution for public comment.

Yes
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

Meeting

Resolution

1/21/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, the Program Administration Requirements for
Provider Organizations No. 4 in Attachment 2 to the January 21,
2026, Provider Organization Subgroup Supplemental Report and
Recommendations for Agenda Item B2.2. as revised:

e Paragraph No. 4, Strike: Program-Fees-to-the-State Barfor
Provider C . hould bel I 2} of

. . | rod | . 2)
I Eaffiliatad (Californiat ! Y '

e Paragraph No. 4, to Add: State Bar should establish a
schedule of fees for certification of Provider Organizations
based on, among other things 1) number of affiliated
[California-based] practitioners, 2) revenue, 3)
organizational characteristics like nonprofit vs. for profit.

and for distribution for public comment.

Vote

Yes

1/21/26

RESOLVED, that the ADR Certification Working Group approves,

in concept, Baseline Eligibility/Qualification Requirements for

Provider Organizations Paragraph No.3 (j)(i)(2), in

Attachment 1 to the January 21, 2026, Prover Organization

Subgroup Supplemental Report and Recommendations for

Agenda Item B2.2. as revised to

e Strike “other than affiliated practitioners” in Paragraph

No. 3(j)(2), and Add “General business information
includes identity of equity owners and shareholders,
which should be on ongoing obligation”

Yes

1/21/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, Baseline Eligibility/Qualification Requirements for
Provider Organizations Paragraph No.3 (a)-(e) and (g) -(j), and
(j)(i)(2) as amended, in Attachment 1 to the January 21, 2026,
Prover Organization Subgroup Supplemental Report and
Recommendations for Agenda Item B2.2. as proposed and for
distribution for public comment.

Yes
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

Meeting Resolution ‘ Vote

2/10/26 RESOLVED, that the ADR Certification Working Group approves, No
in concept, the definition of “California-based panelist” in
Attachment 1 to the February 10, 2026, Alternative Dispute
Resolution Preliminary Report and Recommendations for Agenda
Item B2.1 and Appendix |, as revised to state “California-based
panelist” means an ADR practitioner on a Provider Organization’s
panel or roster who serves parties residing or having a place of
business in California and for distribution for public comment.

2/10/26 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, Nos. 1, 2, and 3(f) in Attachment 2 to the February
10, 2026, Alternative Dispute Resolution Preliminary Report and
Recommendations for Agenda Item B2.1 and Appendix C,

as proposed and for distribution for public comment.

2/10/26 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, Nos. 3(f)(ii) in Attachment 1 to the February 10,
2026, Alternative Dispute Resolution Preliminary Report and
Recommendations for Agenda Item B2.1 and Appendix |,

as proposed and for distribution for public comment.

2/10/26 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, the definition of “California-based panelist” in
Attachment 1 to the February 10, 2026, Alternative Dispute
Resolution Preliminary Report and Recommendations for Agenda
Item B2.1, as proposed and for distribution for public comment.

ETHICAL STANDARDS FOR PROVIDER ORGANIZATIONS

Meeting Resolution Vote \

1/21/26 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, Ethical Standards for Provider Organizations
Paragraph and section No. 4, 5, 7, 8, 10 in Attachment 2 to the
January 21, 2026, Provider Organization Subgroup Report and
Recommendations for Agenda Item B2.2. as proposed and for
distribution for public comment.
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

Meeting

Resolution

2/10/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, Proposed Ethical Standards for Provider
Organizations, Standard Nos. 3 and 9, Attachment 2 to the
February 10, 2026, Alternative Dispute Resolution Preliminary
Report and Recommendations for Agenda Item B2.1, and
Attachment E, as proposed and for distribution for public
comment.

Yes

2/10/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, Proposed Ethical Standards for Provider
Organizations, Standard No. 6, in Attachment 2 to the February
10, 2026, Alternative Dispute Resolution Preliminary Report and
Recommendations for Agenda Item B2.1, and Attachment E as
revised to Standards 6(b) and 6(d) and for distribution for public
comment.

Yes

2/10/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, Proposed Ethical Standards for Provider
Organizations Standard No. 1(c) in Attachment 2 to the February
10, 2026, Alternative Dispute Resolution Preliminary Report and
Recommendations for Agenda Item B2.1, and in Appendix

E, as revised to the Subgroup’s proposed definition of
Alternative Dispute Resolution by adding the language “covered
by” and strike “defined in”, and for distribution for public
comment.

Yes

2/10/26

RESOLVED, that the ADR Certification Working Group approves,
in concept, Proposed Ethical Standards for Provider
Organizations Standard No. 1(a), (b), (d) — (m) in Attachment 2 to
the February 10, 2026, Alternative Dispute Resolution
Preliminary Report and Recommendations for Agenda Item B2.1,
and in Attachment E as revised and for distribution for public
comment.

Yes
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SUBSTANTIVE RESOLUTIONS VOTED ON BY THE ADR CERTIFICATION WORKING GROUP

Meeting Resolution Vote

2/10/26 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, Proposed Ethical Standards for Provider
Organizations Standard No. 2 in Attachment 2 to the February
10, 2026, Alternative Dispute Resolution Preliminary Report and
Recommendations for Agenda Item B2.1, and Appendix

E as revised to strike the language and add “These Ethical
Standards apply to ADR services Administered by a Certified
Provider Organization when the ADR service is conducted in
California or Governed by California Law” and for distribution
for public comment.

STATE BAR RULES FOR ADR CERTIFICATION PROGRAM

Meeting Resolution

2/10/26 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, State Bar ADR Certification Rules section titled
“Confidentiality of Complaint Proceedings, Information, and
Records”, subsection (D) titled “Authorized Disclosures” in
Attachment 1 to the February 10, 2026, State Bar Alternative
Dispute Resolution Certification Program Rules Staff Report for
Agenda ltem B2.2, but to strike the language “an order of the
Board of Trustees” at the end of the sentence and for
distribution for public comment.

2/10/26 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, State Bar ADR Certification Rules in Attachment 1 to
the February 10, 2026, State Bar Alternative Dispute Resolution
Certification Program Rules Staff Report for Agenda Item B2.2,
as revised and for distribution for public comment.
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ADR WORKING GROUP PRELIMINARY REPORT AND RECOMMENDATIONS

Meeting Resolution

2/10/26 RESOLVED, that the ADR Certification Working Group approves, Yes
in concept, the ADR Working Group Preliminary Report and
Recommendations Agenda Item B2.3, and for distribution for
public comment.

WORKING GROUP CHARGE

Meeting Resolution Vote \

10/22/25 RESOLVED, that the Alternative Dispute Resolution Working Yes
Group approves amending the last sentence in the Working
Group Charge, as reflected in attachment to Agenda ltem B2.1,
so it reads: The Working Group will submit its recommendations
to the Board of Trustees.
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