APPENDIX E

PROPOSED ETHICAL STANDARDS FOR STATE BAR CERTIFIED PROVIDER ORGANIZATIONS

1. Definitions

(A) “Administered by a Provider Organization” means the ADR services are managed,
coordinated, or provided under the auspices of a Provider Organization.

(B) “Affiliated Practitioner” means a person on a Provider Organization’s panel or roster.

(C) “Alternative Dispute Resolution” and “ADR” mean arbitration, mediation and any other
process covered by Cal. Bus. & Prof. Code 6173.

Alternative Staff Proposal

“Alternative Dispute Resolution” and “ADR” mean a process, other than formal litigation, in
which a neutral person or persons resolve a dispute or assist parties in resolving their
dispute.

(D) “Certification Program” means the Certification Program established by the State Bar of
California pursuant to California Business and Professions Codes section 6173.

(E) “Certified Practitioner” means an ADR Practitioner who is certified by the State Bar.

(F) “Certified Provider Organization” means a Provider Organization that is certified by the State
Bar.

(G) “Consumer Arbitration” means an arbitration conducted under a predispute arbitration
provision contained in a contract that meets the criteria listed in paragraphs (1) through (3)
below. “Consumer Arbitration” excludes arbitration proceedings conducted under or arising
out of public or private sector labor-relations laws, regulations, charter provisions,
ordinances, statutes, or agreements.

(1) The contract is with a Consumer Party, as defined in these standards;
(2) The contract was drafted by or on behalf of the nonconsumer party; and
(3) The Consumer Party was required to accept the arbitration provision in the contract.

(H) “Consumer Party” is a party to an arbitration agreement who, in the context of that
arbitration agreement, is any of the following:

(1) Anindividual who seeks or acquires, including by lease, any goods or services
primarily for personal, family, or household purposes including, but not limited to,
financial services, insurance, and other goods and services as defined in section
1761 of the Civil Code;
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(2) Anindividual who is an enrollee, a subscriber, or insured in a health-care service plan
within the meaning of section 1345 of the Health and Safety Code or health-care

insurance plan within the meaning of section 106 of the Insurance Code;

(3) Anindividual with a medical malpractice claim that is subject to the arbitration
agreement; or

(4) An employee or an applicant for employment in a dispute arising out of or relating to
the employee's employment or the applicant's prospective employment that is
subject to the arbitration agreement.

() “Lawyer for a Party” means the lawyer hired to represent a party in the arbitration and any
lawyer or law firm currently associated in the practice of law with the lawyer hired to

represent a party in the arbitration.

(J) “Financial Interest” means a Financial Interest within the meaning of California Code of Civil
Procedure section 170.5.

(K) “Practitioner” means a person who performs ADR services.

(L) “Provider Organization” means an entity, firm, or association that, or an individual who,
offers, coordinates, administers, or provides the ADR services of two or more Practitioners.

(M)“State Bar” means The State Bar of California.
2. Applicability

These Ethical Standards apply to ADR services Administered by a Certified Provider Organization
when the ADR service is conducted in California or governed by California law.

Alternative Staff Proposal

(A) These Ethical Standards apply to all State Bar Certified Provider Organizations except as
provided in (b).

(B) The following provisions of these standards do not apply to ADR processes that are not to be
conducted in California or subject to California law:

(1) Standard 6c [Disclosures to arbitrators in consumer cases]
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(2) Standard 6e [Declining to provide services after consumer party objection]

(3) Standard 7a [Disclosing the availability of State Bar complaint procedures]

3. Quality of Practitioner Services & Practitioner Independence

(A) A Certified Provider Organization must take reasonable steps to maximize the quality of ADR
services provided by its Affiliated Practitioners.

(B) A Certified Provider Organization must respect its Affiliated Practitioners’ independent
professional judgment, including the Practitioners’ procedural and substantive discretion
and decisions.

(C) A Certified Provider Organization must not dictate whether its Affiliated Practitioners agree

to accept additional cases involving parties or lawyers in matters that they are currently
handling.

4. Fairness and Impartiality

(A) A Certified Provider Organization must act impartially and avoid the appearance of
partiality! in all aspects of its business, including case administration.

(B) A Certified Provider Organization must establish and follow fair and impartial rules for ADR
services the Provider Organization administers, including for panel and strike list creation,
and the appointment of Practitioners to cases.

(C) A Certified Provider Organization that administers Consumer Arbitrations (as defined in the

Certification Program rules) must adopt and adhere to minimum standards of fairness for
Consumer Arbitration agreements.

5. Accessibility of Services

A Certified Provider Organization must take reasonable steps, appropriate to its size, nature and
resources, to provide access to ADR services at reasonable cost to low-income parties.

6. Disclosure of Organizational Business and Financial Interests

(A) A Certified Provider Organization must make all disclosures required by applicable statutes,
ethical standards, and rules of conduct.

! Appearance of partiality is intended to be an objective standard.
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(B) In any arbitration subject to these Standards, a Certified Provider Organization must timely
provide to the arbitrator the information that the arbitrator is required to disclose under
Standard 8 of the Ethics Standards for Neutral Arbitrators in Contractual Arbitration, so that
the arbitrator can timely make those disclosures to the parties.

(C) In a Consumer Arbitration subject to these Standards, a Certified Provider Organization must
disclose if the owner of more than 25% of the Provider Organization owns a Financial
Interest (as defined) in a party.

(D) In a Consumer Arbitration, a Certified Provider Organization must decline to provide its
services if a Consumer Party objects to the Provider Organization administering the case
based on the disclosures made pursuant to (b) or (c), unless a subsequent order directs
otherwise.

7. Complaint Procedures

(A) A Certified Provider Organization must disclose the availability of State Bar procedures for
addressing complaints about Certified Provider Organizations and Certified Practitioners,
including the name and contact information of the Complaint Coordinator who has been
designated to receive inquiries or complaints that the Provider Organization or its Certified
Practitioners have violated applicable ethical standards.

(B) When a complaint has been made to the State Bar, or a professional organization that the
State Bar has designated to address complaints about a Certified Provider Organization or
one of its certified Affiliated Practitioners, the Provider Organization must comply with the
State Bar complaint procedures.

(C) A Certified Provider Organization must not discourage or delay use of the complaint
procedures available through the State Bar or organizations designated by the State Bar.

(D) Nothing in this section prohibits or limits the ability of a Certified Provider Organization to
establish and maintain its own independent, internal procedures for addressing complaints
about its services or the services of its Affiliated Practitioners.

8. Ethical Guidelines

(A) A Certified Provider Organization must require that its Affiliated Practitioners comply with
applicable ethical rules and standards of conduct, including where applicable, Ethics
Standards for Neutral Arbitrators in Contractual Arbitrations adopted by the Judicial Council
of California and the Rules of Conduct for Mediators adopted by the State Bar of California.
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(B) A Certified Provider Organization must comply with all applicable provisions of the California
Code of Civil Procedure, including but not limited to sections 1281.93, 1281.96, 1281.97,
1281.98,1281.99 and1284.3.

9. Marketing

(A) A Certified Provider Organization must market its services truthfully, accurately, without
creating an appearance of partiality.? The Certified Provider Organization is responsible for
ensuring that any marketing activities it authorizes or directs to be carried out comply with
this rule.

(B) A Certified Provider Organization must not knowingly make a false representation in its
marketing the services of its Affiliated Practitioners.

10. Confidentiality

(A) A Certified Provider Organization must maintain the confidentiality of all matters related to
the ADR proceedings that it administers, except as disclosure may be required or authorized
by law (including statute, rules of court, court orders, regulations), State Bar Certification
Program rules, or agreement of the parties.3

(B) A Certified Provider Organization must establish and disclose its policies relating to the
confidentiality of its services and the processes that it administers, which must be consistent
with the applicable laws.

(C) A Certified Provider Organization must ensure that their policies regarding confidentiality
are communicated to its Affiliated Practitioners and to the participants in the ADR processes
that it administers.

2 Appearance of partiality is intended to be an objective standard.
3 This rule is not intended to prohibit the release of aggregated or anonymized information, or redacted awards,
that does not identify the parties or reasonably allow identification of the parties.
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