APPENDIX L

PROPOSED COMPLAINT AND REMEDIES PROCEDURE RULES

TITLE 3. PROGRAMS AND SERVICES

DIVISION 5. PROVIDERS OF PROGRAMS AND SERVICES

Chapter 6. Alternative Dispute Resolution Certification Program

For Article 1 through Article 4, please see Appendix K

Article 5. Complaints and Remedies

Rule 3.1120 Purpose and Limitations

(A)

(B)

Purpose. These rules are intended to promote the resolution of complaints that a
Certified Alternative Dispute Resolution Practitioners or Provider Organizations may
have violated a provision of the applicable ethical standards or other requirements of
certification. They are intended to promote the resolution of any such complaints in a
manner that is respectful and fair to the Complainant and the Certified Alternative
Dispute Resolution Practitioners and Provider Organizations. The rules are also intended
to preserve the confidentiality of mediation communications established by Evidence
Code Section 1115 et seq. in resolving such complaints.

Limitations. A finding that an Alternative Dispute Resolution Practitioner or Provider
Organization has failed to comply with the applicable ethical standards is not intended
to either bar or constitute a basis to set aside or vacate an agreement, award,
recommendation, decision, or order arising from an Alternative Dispute

Resolution process, and is not a basis for a civil cause of action against an attorney or an
Alternative Dispute Resolution Practitioner or Provider Organization.

Rule 3.1121 Definitions

As used in this article, unless the context or subject matter requires otherwise:

(A)

(B)

(€)

(D)

“The rules of conduct ethical standards” refers to the Ethical Standards that
Certified ADR Practitioners and Provider Organizations are required to adhere to.

“Inquiry” means an unwritten communication presented to a Complaint Coordinator
indicating that a Certified ADR Practitioner or Provider Organization may have violated a
provision of the applicable ethical standards or other requirement of Certification.

“Complaint” means a written communication presented to a Complaint Coordinator
indicating that a Certified ADR Practitioner or Provider Organization may have violated a
provision of the applicable ethical standards or other requirement of Certification.

“Complainant” means the person who makes or presents a complaint.
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(E) “Complaint Coordinator” means a person designated by the Complaint Committee to
receive Inquiries and Complaints that a Certified Practitioner or Provider
Organization may have violated applicable Ethical Standards or other requirements of
Certification.

(F) “Complaint Committee” means a committee appointed by the State Bar, or by one or
more professional organizations approved by the State Bar, to investigate and make
recommendations concerning Inquiries or Complaints that a Certified Practitioner or
Provider Organization may have violated applicable Ethical Standards or other
requirements of Certification. The Complaint Committee must include a chair or
secretary, and a balance of members nominated by Certified alternative dispute
resolution Practitioners and Provider Organization and members with other
backgrounds.

Staff proposal — Comments requested. At end of (F) add:

A Complaint Committee must not include any member who has a relationship with the
Practitioner, Provider Organization, or subject of the complaint that might reasonably
raise a question about the committee member’s impartiality.

(G) “Complaint Procedure” means a procedure for presenting, receiving, reviewing,
responding to, investigating, and acting on any Inquiry or Complaint.

(H) “Complaint Proceeding” means all of the proceedings that take place as part of a
Complaint Procedure concerning a specific Inquiry or Complaint.

(n “Mediation Communication” means any statement that is made or any writing that is
prepared for the purpose of, in the course of, or pursuant to a mediation or a mediation
consultation, as defined in Evidence Code section 1115, and includes any
communications, negotiations, and settlement discussions between participants in the
course of a mediation or a mediation consultation.

Rule 3.1122 Complaint Coordinator

(A) Designation of Complaint Coordinator. The Complaint Committee must designate one or
more persons who are knowledgeable about ADR processes to serve as a
Complaint Coordinator. A Complaint Coordinator must not be appointed to handle
any Inquiry or Complaint involving a Practitioner or Provider Organization with whom
the Complaint Coordinator has a relationship that might reasonably raise a question
about the Complaint Coordinator’s impartiality.
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(B)
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Identification of the Complaint Coordinator. The Complaint Committee and each
Certified Practitioner or Provider Organization must make the Complaint Coordinator’s
identity, contact information, and function accessible to the public.

Rule 3.1123 Complaint Procedure Required

The State Bar must establish, and each Certified Practitioner or Provider Organization must
adhere to, a Complaint Procedure that allows for the investigation of a Provider Organization or
Practitioners with respect to their compliance with these rules.

Rule 3.1124 General Requirements for Complaint Procedures and Complaint Proceedings

(A)

(B)

(C)

(D)

Submission and referral of inquiries and Complaints to the Complaint Coordinator. All
Inquiries and Complaints that a Certified Practitioner or Provider Organization may have
violated applicable ethical standards or other requirements for Certification should

be submitted or referred to a Complaint Coordinator.

Upon receipt of an Inquiry, the Complaint Coordinator must listen to the person’s
concerns, answer any questions that the person has, and inform the person that the
State Bar or professional organization only acts on written Complaints and how to
submit one.

Staff proposal — Comments requested. At the end of (B), add:

If the person making the Inquiry does not follow up by submitting a written complaint
but the information they provided seems to indicate a serious violation of an ethical
standard, the Complaint Coordinator may open an investigation.

Acknowledgment of complaint. The Complaint Coordinator must send the Complainant
a written acknowledgment that the Complaint has been received within 14 days
following receipt of the Complaint.

Preliminary review and disposition of Complaints. The Complaint Coordinator must
conduct a preliminary review of all Complaints to determine whether the Complaint can
be informally resolved or closed, or whether the Complaint warrants investigation.

A Complaint must be closed during the preliminary review if the Complaint Coordinator
determines that it is clearly the result of a misunderstanding of the ADR process or
dissatisfaction with the outcome and it does not indicate any violation of the applicable
ethical standards. Where possible, the preliminary review should be completed within
60 days following receipt of the Complaint.
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(E) Procedure for Complaints not resolved through the preliminary review. The following
procedures are required only if a Complaint is not resolved or closed through the
preliminary review.

(1)

(2)

(3)

Notice and opportunity to respond. The Certified Practitioner or Provider
Organization who is the subject of a Complaint must be given notice of the
Complaint and an opportunity to respond.

Investigation and recommendation. The Complaint must be investigated and a
recommendation concerning appropriate action on the Complaint must be
made to the Complaint Committee by either an individual who has experience in
the relevant ADR process and who is familiar with the applicable ethical
standards and other Certification requirements or by a committee the majority
of which has this experience and familiarity.

Final decision. The final decision on the Complaint must be made by the
Complaint Committee after considering the nature and severity of any ethical
violation. Any member of the Complaint Committee who served

as the Complaint Coordinator or investigated the Complaint shall

not participate in making the final decision. Where possible, the final decision
should be issued within 120 days after the Complaint was filed.

(F) Depending on the manner in which a complaint is addressed the following actions must

occur:

(1)

(2)

(3)

If final action was taken by the Complaint Committee, the
Complaint Committee must send the Complainant notice of the final
action taken on the Complaint.

If the Complaint was not closed during the preliminary review, the chair or
secretary of the Complaint Committee must send notice of the final

action to the Practitioner or Provider Organization about whom the Complaint
was made.

The chair or secretary of the Complaint Committee must notify the State Bar of
the decision on the Complaint.

(G) Promptness. Complaints about Certified Practitioners or Provider Organizations must be
handled promptly at all stages. The failure to meet the time goals set forth in this
Complaint Procedure does not invalidate any decision or provide the basis for
any additional remedy or a new complaint based on the same facts.

Appendix L

4 of 7



(H)
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Records of complaints. The State Bar must maintain sufficient information about each
Complaint and its disposition to identify any history or patterns of
Complaints submitted under these rules.

Rule 3.1125 Permissible Actions on Complaints

After an investigation has been conducted, the State Bar Complaint Committee or the
Complaint Committee of a professional organization designated by the State Bar may do one of
the following:

(1) Close the Complaint on the basis that the information provided did
not establish a violation of the applicable Ethical Standards;

(2) Counsel, admonish, or reprimand the Certified Practitioner or Provider
Organization;

(3) Require additional training or other requirements; or

(4) Revoke the Practitioner or Provider Organization’s Certification with or without
the option to reapply for Certification.

Rule 3.1126 Confidentiality of Complaint Proceedings, Information, and Records

(A)

(B)

(€)

This rule is intended to:

(1) Preserve the confidentiality of mediation communications as required
by Evidence Code sections 1115-1128;

(2) Promote cooperation in the reporting, investigation, and resolution of
Complaints about Certified Practitioners and Provider Organizations; and

(3) Protect Certified Practitioners and Provider Organization’s against reputational
damage that might result from the disclosure of unfounded Complaints against
them.

Preserving the confidentiality of mediation communications. All Complaint Procedures
and Complaint Proceedings must be designed and conducted in a manner that preserves
the confidentiality of mediation communications, including but not limited to the
confidentiality of any communications between the mediator and individual mediation
participants or subgroups of mediation participants.

Confidentiality of Complaint Proceedings. All Complaint Proceedings must occur in
private and must be kept confidential. No information or records concerning the receipt,
investigation, or resolution of an Inquiry or a Complaint may be open to the public
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or disclosed outside the course of the Complaint Proceeding except as provided in
section (D) of this rule or as otherwise required by law.

(D) Authorized disclosures. After the decision on a Complaint, the Complaint
Committee may disclose the name of the Certified Practitioner or Provider
Organization against whom action has been taken, the action taken, and the general
basis on which the action was taken. All other information regarding the Complaint
Procedure shall remain confidential, unless disclosure is required by these rules, or as
otherwise required by law.

Staff proposal — Comments requested. After “required by these rules,” add “an order
of the Board of Trustees, to read as follows:

“ .. unless disclosure is required by these rules, an order of the Board of Trustees, or as
otherwise required by law.”

(E) Disclosures required by law. In determining whether the disclosure
of additional information or records concerning a complaint proceeding is required by
law, courts should consider the purposes of the confidentiality of Complaint
Proceedings stated in section (A). If it appears that the disclosure of information or
records concerning a Complaint Proceeding that would reveal mediation
communications is required by law, before the information or records are disclosed,
notice should be given to any person whose mediation communications thereby may be
revealed.

Rule 3.1127 Disqualification from Subsequently Serving as an Adjudicator

A person who has participated in a Complaint Proceeding or otherwise received information
about the substance of a Complaint, other than information that is publicly disclosed under
Rule 3.1126 must not subsequently hear or determine any contested issue of law, fact, or
procedure concerning the dispute that was the subject of any underlying ADR or any other
dispute that arises from that process as a judge, an arbitrator, a referee, or a juror, or in any
other adjudicative capacity.

Rule 3.1128 Notification of Complaint Procedure

Provider Organizations must include information prominently on its website about where
persons may submit a complaint to the State Bar or to an organization approved by the State
Bar that the Provider Organization or an Affiliated Practitioner has violated an applicable Ethical
Standards.
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Proposed Staff Addition — Comments requested

Practitioners who are providing ADR services other than through a certified Provider
Organization provide information about where persons may submit a complaint to the State
Bar or to an organization approved by the State Bar that the Provider Organization or an
Affiliated Practitioner has violated an applicable Ethical Standards. This information may be
provided on the Practitioner’s website, with the Practitioner’s fee agreement, or at the outset
of the ADR process.

Article 6. Suspension or Revocation of Certification

Rule 3.1129 Suspension or Revocation

(A) The State Bar may suspend or revoke Certification of a Provider Organization or
Practitioner for failure to comply with any requirements of these rules, or any relevant
standards or requirements.

(B) The State Bar may revoke Certification of a Practitioner and/or a Provider Organization
based on recommendations from a Complaint Committee following the investigation of
a complaint.

(C) A Provider Organization and Practitioner is entitled to a notice of intention to suspend or
revoke Certification from the State Bar that states the reasons for the State Bar’s action.

(D) A Provider Organization or Practitioner may submit a written request for reconsideration
within 30 days of receipt of the notice. The request must explain why the action
proposed of suspension or revocation of Certification is inappropriate and must be
supported by any relevant evidence.

(E) The State Bar’s action on a request for reconsideration is final.
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