APPENDIX M

PROPOSALS RE COMPLAINTS ABOUT STATE BAR CERTIFIED PRACTITIONERS
ARISING FROM SERVICE IN COURT ADR PROGRAMS

The Working Group is requesting comments about ALL of the following proposals:

Kopeikin/Hodgson Proposal

Working Group Members Jill Kopeikin and Sarah Hodgson propose that the Working Group
recommend that the State Bar adopt a rule that:

1. Certified ADR practitioners participating in court-connected ADR processes that are judicially
supervised satisfy the complaint requirement of Business and Professions Code section 6173
as to their participation in court-connected ADR processes. As such, complainants for court-
connected ADR processes should be directed to raise complaints arising out of court-
connected ADR with the connected court, and to inform the State Bar of the outcome of the
court’s complaint process.

2. For the purposes of this Rule, the term “court-connected ADR processes that are judicially
supervised” shall mean ADR processes facilitated by neutrals who are recommended,
selected, appointed, or compensated by a court, and who are subject to a confidential
complaint process supervised by a judicial officer that may address ethical violations and
impose remedies, including but not limited to those established by the California Rules of
Court and federal local rules governing ADR.

State Bar Staff Proposals

State Bar Staff propose that the Working Group recommend that the State Bar adopt rules that:

1. Certified practitioners be required to inform the State Bar within seven days of learning of a
complaint that the practitioner violated applicable ethical standards has been filed with a
court. The notice shall identify the court, provide the name and contact information of the
person making the complaint, and describe the general nature of the complaint. The
practitioner shall also notify the State Bar of the outcome of the complaint within seven
days. Failure to timely notify the State Bar shall be grounds for decertification.

2. If a participant in a court ADR program makes an inquiry or a complaint to the State Bar
indicating that a certified practitioner violated applicable ethical standards while acting in
the court program, the State Bar should ask the person whether they have reported their
concern to the court and, if they have not, should encourage them to do so. The State Bar
should also request that the person making the inquiry or complaint notify the State Bar
when and how the complaint has been addressed by the court.
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3. If the State Bar receives an inquiry or complaint that a certified practitioner has violated an
applicable ethical standard while serving in court ADR program, the State Bar may defer the
investigation and resolution of the inquiry or complaint pending investigation and resolution
of the inquiry or complaint by a court that follows a complaint procedure that is
substantially similar to that set forth in Rule of Court 3.865 et. seq. However, if the State Bar
determines that deferring will unduly impede its duty to protect the public from misconduct
by the certified practitioner it should not defer action.

4. If a court informs the State Bar of the name of a practitioner against whom action has been
taken under Rule of Court 3.870, the action taken, and the general basis on which the action
was taken, and/or makes a recommendation regarding whether any action should be taken
regarding the practitioner’s State Bar certification status, the State Bar may consider this
information in deciding what action, if any, to take regarding the practitioner’s certification
status.

5. The State Bar should consider seeking enactment and/or amendments of statutes and/or
Rules of Court that would require or allow courts to report information about complaints
that a certified practitioner has violated applicable ethical standards to the State Bar.
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