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Digest: Public Statements and the Limits of Free Speech—Attorneys should carefully consider
their ethical obligations and the risks to the safety of judges and their staff before making
disparaging public statements about judicial officers.

Judges and judicial officers are increasingly the subject of personal attacks, unfounded
allegations of improper conduct, and threats to their personal safety and the safety of their
families.! “Credible threats of harm against the judiciary have risen sharply, from 175 in 2019 to
500 in 2023”2

Recently proposed federal legislation underscores the wide-ranging nature of such
conduct:

In 2021, individuals protected by the U.S. Marshals Service — including federal
judges, prosecutors, and court officials — faced over 4,500 threats, a 400%
increase since 2015. Numerous threats have also been made toward state and
local judiciary members, including the October 2023 murder of Washington
County Circuit Court Judge Andrew F. Wilkinson outside his Maryland home and
the 2022 murder of Former Juneau County Circuit Court Judge John Roemer in his
Wisconsin home. Criminals have attacked or threatened state judges and court
personnel in Nevada, Colorado, Texas, Ohio, Mississippi, Rhode Island, New York,
California, Kentucky, Michigan, Wyoming, Idaho, and Indiana. Recently, nationwide
bomb threats were issued about state court facilities. Court clerks are threatened
and harassed daily, and state supreme court justices handling controversial cases
are seeing increased incidents of threats and intimidation.3

1 See, e.g., Mich. State Bar, Ethics Op. JI-157 (opining that “[jJudicial officers should conduct a

disqualification analysis if the judicial officer or their family is threatened or physically attacked.”)
(emphasis added).

Defusing the violence against judges, as courts under attack, American Bar Association (Aug. 4, 2024),
https://www.americanbar.org/news/abanews/aba-news-archives/2024/08/defusing-violence-
against-judges-under-attack/.

Countering Threats and Attacks on Our Judges Act, Conference of Chief Justices (last visited Dec. 2,
2024), https://ccj.ncsc.org/ data/assets/pdf file/0006/101022/Judge-Safety-Bill 0524 F.pdf.



https://www.americanbar.org/news/abanews/aba-news-archives/2024/08/defusing-violence-against-judges-under-attack/
https://www.americanbar.org/news/abanews/aba-news-archives/2024/08/defusing-violence-against-judges-under-attack/
https://ccj.ncsc.org/__data/assets/pdf_file/0006/101022/Judge-Safety-Bill_0524_F.pdf

Judges across jurisdictions have expressed their concerns with the practical consequences
of this risk to personal safety:*

“Threats and attacks on judges can also lead to continued and increased judicial
threats and attacks. When people attempt to harm or kill a judge or their family
member because of their position and the work they do, this emboldens others to
do so as well.” Chief Justice Boggs of Georgia.

“While judges have always lived with a certain level of risk, we have never
experienced risk on the scale that we currently see today. We are facing an entirely
new threat environment that drives to the very heart of the rule of law and the
fair administration of justice under law.” Chief Justice Fader of Maryland.

Such statements may also risk undermining public confidence in the judicial system:>

“A safe and secure judiciary is vital to upholding the rule of law and ensuring that
all judges are well-positioned to make fair and impartial rulings, and that their
decisions cannot be influenced or changed by any threats, intimidation, or
retaliation.” Chief Judge Blackburne-Rigsby of D.C.
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The California Rules of Professional Conduct require attorneys to be mindful of the impact
of their extrajudicial public statements. See, e.g., Cal. R. Prof. C. 3.6(a) (“A lawyer who is
participating or has participated in the investigation or litigation of a matter shall not make an
extrajudicial statement that the lawyer knows* or reasonably should know* will (i) be
disseminated by means of public communication and (ii) have a substantial* likelihood of
materially prejudicing an adjudicative proceeding in the matter.”).

It is the opinion of the Committee that activities—including but not limited to public
statements and actions—that threaten or attempt to threaten the safety of a judge or judicial
officer in a manner that deters or prevents them from performing their duties are prohibited by
the ethics rules. Where a public statement is (1) made by an attorney and (2) threatens or
otherwise presents a risk of harm to a judge or judicial officer, an attorney’s right of free speech
must be considered together with the attorney’s professional responsibility obligations. An
attorney’s actions and statements—including statements to the media or via social media—must
comport, at a minimum, with the attorney’s duties under California Rules of Professional Conduct
8.2 and 8.4.

4 Judicial security update, Conference of Chief Justices (last visited Dec. 2, 2024),

https://ccj.ncsc.org/news/judicial-security-
update? gl=1*baOu76* ga*OTE3NTgwMijk5LiE3MjEyMTexMzY.* ga HB58441DGF*MTcyMTIxODEzN
S4AXLIEuMTcyMTIXODQzNi4wLjAuMA.
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For purposes of this ethics alert, the Committee notes that the terms “judge” and “judicial
officer” are broadly defined by the ethics rules to include administrative law judges; neutral
arbitrators; State Bar Court judges; members of an administrative body acting in an adjudicative
capacity; and law clerks, research attorneys, or other court personnel who participate in the
decision-making process, including referees, special masters, or other persons to whom a court
refers one or more issues and whose decision or recommendation can be binding on the parties
if approved by the court. See Cal. R. Prof. C. 3.5(c).
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Rule 8.2 (“Judicial Officers”). Pursuant to Rule 8.2 of the California Rules of Professional
Conduct, “[a] lawyer shall not make a statement of fact that the lawyer knows* to be false or with
reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge or
judicial officer, or of a candidate for election or appointment to judicial office.” Cal. R. Prof. C. 8.2.
Lawyers are similarly obligated to “maintain the respect due to the courts of justice and judicial
officers” and to “defend judges and courts unjustly criticized.” Cal. R. Prof. C. 8.2 cmt 1. These
obligations promote “the fair and independent administration of justice.” Cal. R. Prof. C. 8.2 cmt
1; see also Cal. Bus. & Prof. Code § 6068(b) (“It is the duty of an attorney to . . . maintain the
respect due to the courts of justice and judicial officers.”).

Rule 8.4 (“Misconduct”). Similarly, Rule 8.4(c) provides that “[i]t is professional
misconduct for a lawyer to: . . . engage in conduct involving dishonesty, fraud, deceit, or reckless
or intentional misrepresentation.” Rule 8.4(d) prohibits lawyers from “engag[ing] in conduct that
is prejudicial to the administration of justice.” Cal. R. Prof. C. 8.4(c), (d).

Although the First Amendment to the United States Constitution and Article |, Section 2
of the California Constitution protect lawyers’ rights of free speech, that right is not limitless.
Unprotected activities, including speech, that may be the basis for discipline under these rules
include:

(1) a true threat of violence, that is, a statement that a reasonable observer would
understand to be a “serious expression” conveying that the speaker means to “commit
an act of unlawful violence” against a judge or judicial officer made with intent,
knowledge, or reckless disregard that others could regard the statement as
threatening violence. See Counterman v. Colorado 600 U.S 66 (2023).

(2) a statement made with the specific intent of producing imminent lawless action
against a judge or judicial officer and likely to do so. See Counterman v. Colorado 600
U.S 66 (2023); Brandenburg v. Ohio 395 U.S. 444 (1969).

(3) a false statement of fact, or a statement asserted as opinion that “implies actual facts
that are capable of objective verification” that are false, regarding a judge or judicial
officer made with knowledge or reckless disregard of the truth or falsity of the facts.



See Counterman v. Colorado 600 U.S 66 (2023); Yagman, 55 F.3d at 1441; see also Cal.
R. Prof. C 8.2(a); Cal. Bus. & Prof. Code § 6068(b).

Recent California State Bar Court decisions provide important guidance on the ethical
boundaries of attorney speech and when such speech may warrant discipline.

In In re Hook (SBC-23-0-30725), the State Bar Court imposed discipline for an attorney
who sent multiple threatening and harassing emails to opposing counsel during settlement
discussions. The emails contained profanity, derogatory language, and implicit threats of violence,
with the attorney stating he would “water board” witnesses and telling opposing counsel, “[d]Jon't
make me come down there and beat [it] out of you.” The attorney’s conduct was found to be
prejudicial to the administration of justice in violation of Rule 8.4(d). While occurring in the
context of heated litigation, the threatening communications went far beyond zealous advocacy
and had no legitimate purpose. The court noted that such conduct undermines the legal
profession’s standards of civility and professionalism.

Additionally, in In re Pavone (SBC-20-0-30496), the State Bar Court found an attorney
committed misconduct by making unsupported accusations that a judge intentionally refused to
follow the law and engaged in judicial advocacy rather than impartial decision-making. The court
held that allegations implying actual facts about a judge’s motives and conduct, when made with
reckless disregard for their truth or falsity, are not constitutionally protected and violate Business
& Professions Code § 6068(b).

In contrast, in a 2023 disciplinary matter, the State Bar Court dismissed all charges against
an attorney who made inflammatory statements in filings describing judicial rulings, finding that
certain types of “rhetorical hyperbole” are protected by the First Amendment even if distasteful.
However, the court emphasized that this protection extends only to statements that could not
reasonably be understood as declaring or implying actual facts capable of being proven true or
false.

These recent cases underscore that attorneys have a special duty as officers of the court
and must exercise care when making public statements about judges, opposing counsel, or any
other participants in the legal system, especially allegations that could undermine confidence in
the judiciary. While the First Amendment protects robust criticism and advocacy, it does not
shield attorneys from discipline for making reckless or knowingly false statements that
unjustifiably impugn judicial integrity.
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The Committee on Professional Responsibility and Conduct is considering amendments to
the California Rules of Professional Conduct and comments thereto. Those amendments would
clarify what the rules and comments already provide: activities that threaten or attempt to
threaten the safety of a judge or judicial officer in a manner that deters or prevents them from
performing their duties may constitute conduct that is prejudicial to the administration of justice.



Statements by a lawyer that threaten or attempt to threaten a judge or judicial officer risk running
afoul of the ethics rules.
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This Ethics Alert is issued by the Standing Committee on Professional Responsibility and Conduct
of the State Bar of California. It is advisory only. It is not binding upon the courts, the State Bar of
California, its Board of Trustees, any persons, or tribunals charged with regulatory
responsibilities, or any member of the State Bar.



